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ERRATA 


In  2d  line  from  bottom,  page  158,  for  married,  read  named. 

In  17th  line  from  top,  p.  161,  after  the  word  that,  read  the  estate. 

For  the  correction  of  error  in  1st  head-note,  p.  209,  see  Index,  Title,  Discow- 

TINUANCE  1. 

In  firat  line  of  3d  head-note,  p.  280,  strike  out  the  word  can. 

In  25th  line  from  the  top,  p.  551,  for  <:ourt,  read  count. 

In  8th  and  9th  lines  of  1st  head-note,  p.  700,  for  surety,  where  it  occurs  in 
each,  read  security 

For  correction  of  error  in  3d  head-note,  p.  771,  see  Index,  Title,'CHANCERY 
Pjleadino  and  Pkactice  17. 


Note. — After  the  delivery  of  the  opinion  in  the  case  of  Hopper,  adm'r,  t. 
Steele,  p.  828,  a  re-hearing  was  granted,  and  the  writ  of  error  subsequently 
dismissed,  but  the  opinion,  not  having  been  withdrawn,  was  placed  in  the 
hands  of  the  Reporter,  and  has  thus  gotten  into  this  volume.  It  is  conse- 
quently not  to  be  regarded  an  an  authoritative  decision. — Reportkk. 


EEPORTS 


OP 

CASES  ARGUED   AND   DETERMINED 
AT  JUNE  TERM,  1850. 

BEATTIE,  Adm'r,  vs.  ABERCROMBIE  et  als. 

This  court  will  not  undertake  to  say  that  the  chancellor  has  erred  in 
refusing  to  suppress  a  deposition,  when  it  does  not  appear  by  the 
record  that  the  facts  on  which  the  motion  -wvls  predicated  were  es- 
tablished before  him. 

,  A  motion  to  suppress  a  deposition  for  an  irregularity  in  taking  it 
comes  too  late,  when  made  for  the  first  time  at  the  hearing  of  tlie 
cause. 

Where  a  party,  without  objection,  permits  secondary  evidence  to  be 
given  against  him  in  the  primary  court,  his  assent  will  be  presumed, 
and  he  cannot  be  heard  to  complain  of  it  in  an  appellate  tribunal. 

.  The  executor  or  administrator,  as  respects  the  personal  estate  of  the 
deceased,  is  the  only  representative  that  the  law  will  regard,  and  his 
rights  as  to  such  are  exclusive. 

.  The  acts  of  an  executor  or  administrator  may  be  questioned  in 
equity  by  a  legatee,  distributee,  or  other  person  having  an  interest, 
but  it  must  be  done  upon  appropriate  allegations  in  the  pleadings. 

.  If  a  bar,  prima  facie  good,  be  set  up  by  the  defendant  to  the  relief 
sought  by  a  bill,  it  cannot,  in  the  absence  of  appropriate  allegations, 
be  impeached  by  proof  of  fraud  or  mistake,  however  strong. 

.  Where,  therefore,  the  allegation  of  a  bill  is  that  a  deed  of  release 
executed  by  the  distributees  of  an  estate  to  one  of  its  debtors  is  in- 
operative by  reason  of  fraud  or  mistake,  and  the  defendant  sets  up 
a  release  from  the  administrator,  the  latter,  if  proved,  is  a  complete 
bar,  unless  the  bill  is  so  amended  as  to  impeach  its  validity. 

.  Where  joint  debtors  of  an  estate  reside  in  dilferent  jurisdictions,  an 
administrator  in  either  may  effectually  settle  and  release  tlie  demand 
as  against  all  of  them. 
2 


10 ALx\BAMA. 

Beattie,  adm'r,  v.  Abercrombie  et  als. 

Error  to  the  Chancery  Court  of  Barbour.  Tried  before 
the  Hon.  J.  W.  Lesesne. 

The  facts  of  the  case  may  be  found  in  the  opinion. 

• 
BuFORD  and  Rice,  for  the  plainiiff: 

1.  Complainant's  removal  from  the  admiiiistrafion  operated  as 
an  abatement  of  the  suit. — 2  Ala.  415-418;  3  ib.  57a. 

2.  Depositions  taken  whilst  a  suit  stands  abated  will  be  sup- 
pressed.—Gresley  Ev.  152  ;  1  Smith's  Ch.  Pr.  341,525;  1 
Story's  Eq.  PI.  §§  328,  356-7,  361. 

11.  The  pretended  settlement  in  Georgia  is  wholly  invalid  as 
a  defence  in  this  suit — for  many  reasons.  For  instance,  that 
settlement  is  not  a  valid  defence  here,  because  there  is  no  le- 
gal proof — (that  is,  record  proof,)  that  administration  had  then 
been  granted  to  Holt  or  any  other  person,  upon  the  estate  of, 
the  intestate.  This  court  cannot  allow  the  grant  of  adminis- 
tration by  the  court  of  another  State  to  be  proved  by  a  witness, 
without  any  record  evidence.  Even  if  tiie  present  complainant 
was  executor  de  son  tort  in  G^or^ia^  a  settlement  there  as  such 
woulJ  not  bind  him  in  this  suit,  since  he  has  suhscquenthj  and 
in  1840,  duly  obtained  letters  of  administration  in  tliis  State. — 
Doe  exdem.  Hornby  v.  Glenn,  3  Nev.  &  Man.  837;  Dickinson 
V.  Naul,  1  ib.  729;  1  Ad.  &  E.  49;  3  B.  &  Ad.  638. 

HI.  The  pretended  settlement  or  transfer  made  on  the  25th 
December  1838,  cannot  bar  the  relief  sought  by  plaintiff.  That 
transaction  cannot  be  regarded  as  more  authoritative  than  a 
stated  or  settled  account  between  partners :  And  it  is  well  set- 
tled that  by  showing  jnae  errors  or  niistukcs  in  such  an  account, 
the  party  injured  is  entitled  at  least  to  surcharge  and  falsifij  it. 
\(  fraud  is  shown,  the  whole  account  is  thereby  opened,  and 
the  account  is  not  in  any  respect  entitled  to  the  force  of  evi- 
dence against  the  party  defrauded. — Collyer  on  Partn.  §  373> 
et  seq.;  Vernon  v.  Vavvdry,  2  Atkyns,  119;  Robinson  v.  Alex- 
ander, 8  Bligh,  N.  S.  352;  3  Clark  &  Finnelly,  717;  Oldaker 
V.  Lavender,  6  Sim.  239;  Maddeford  v.  Austwick,  1  Sim.  89. 

Campbell  and  Heydenfeldt,  for  the  defendants: 
1.    That  the  release  executed  by  Hines  Holt,  the  adminis- 
trator of  William  J.  Beattie,  in  1838,  is  a  bar  to  the  relief 
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and  discovery  sought  by  the  bill.  That  release  was  exe- 
cuted by  the  administrator  of  Beattie :  In  that  character 
Holt  represented  exclusively  the  rights  and  credits  which  were 
of  the  decedent.  He  alone  was  competent  to  release  them  or 
to  receive  satisfaction  of  them.  That  release  is  operative  until 
it  is  impeached.  No  averment  of  the  bill  assails  the  transac- 
tions between  the  defendants  and  Holt.  The  existence  and 
sufficiency  of  his  release  are  not  pnt  in  issue,  and  the  legal 
eifect  remains  undisturbed  by  any  thing  contained  in  the  bill. — 
1  Williams  on  Ex.  508-9. 

2.  That  the  bill  of  the  plaintiff  is  insufficient  as  a  bill  to  im- 
peach the  release  of  the  distributees.  It  is  not  competent  for 
an  administrator  in  his  official  capacity  to  impeach  the  transac- 
tions settled  by  the  distributees.  The  distributees  must  appear 
on  their  own  behalf  and  represent  their  own  interests.  An  ad- 
ministrator cannot  draw  in  question  the  validity  of  their  trans- 
a-ctions.     They  are  res  inter  alios  acta. 

3.  That  the  administrator  appointed  in  Russell  county  is 
concluded  by  the  acts  of  the  administrator  appointed  in  Geor- 
gia. He  cannot  impeach  or  question  those  acts.  He  does  not 
stand  in  privity  with  him,  nor  is  he  entitled  to  gainsay  any  thing 
he  has  done.  The  administrator  de  bonis  non  could  not  by  the 
common  law  do  this.  The  distributees  alone,  upon  proper  alle- 
gations, were  competent  to  do  it.  Much  more  is  an  adminis- 
trator of  an  independent  jurisdiction  concluded  by  the  acts  of 
an  administrator  appointed  in  a  forum  which  has  jurisdiction 
of  the  subject. — Story's  Conf.  Laws,  "^  515  ;  1  Barbour  Ch. 
Rep.  189. 

4.  It  would  have  been  improper  to  have  suppressed  the  de- 
fendant's testimony.  There  is  no  evidence  in  the  record  to 
show  at  whst  time  the  suit  was  abated.  It  does  not  appear 
that  it  was  abated  when  the  testimony  was  taken.  Even  if 
abated,  the  acts  of  the  commissioners  in  taking  testimony  are 
valid,  without  a  notice  to  them.  No  notice  was  given  until  the 
testimony  was  taken. — 3  Peere  Williams,  195. 

PARSONS,  J. — The  complainant,  who  is  the  plaintiff  rn 
error,  filed  his  bill  in  the  Chancery  Court  for  Barbour  county, 
on  the  22d  day  of  August  1845;  and  it  appears  that  after  he 
filed  his  bill,  he  was  removed  from^his  office  of  administrator  of 
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William  J.  Beatiie,  deceased,. by  order  of  the  Orpiians'  Court 
of  Russell  county,  in  which  he  had  received  his  appointment. 
The  same  court  afterwards  appointed  him  administrator  de  bo- 
nis non  of  his  intestate's  estate,  and  this  suit  was  subsequently 
revived  by  him,  under  his  new  appointment. 

The  complainant,  at  the  November  term  1847,  of  the  Chan- 
cery Court,  which  was  prior  to  the  term  at  which  the  cause 
vas  heard,  moved  to  suppress  the  depositions  which  had  then 
been  taken  by  the  defendants,  on  the  ground  that  there  was  no 
party  complainant  in  the  cause,  at  the  times  when  those  depo- 
sitions were  taken.  The  chancellor  overruled  the  motion,  and 
that  is  now  assigned  as  one  of  the  errors.  Among  the  deposi- 
tions to  which  the  motion  applied  was  that  of  Hines  Holt,  and 
we  may  confine  our  decision  upon  this  question  to  his  deposi- 
tion alone  ;  because  the  others  are  not  indispensable,  according 
to  our  view  of  the  case.  This  deposition  was  taken  on  the  *i4th 
day  of  October  1S46,  and  the  question  for  us  to  decide  is 
whether  or  not  the  chancellor  erred  in  refusing  to  suppress  it, 
according  to  the  motion  which  was  made  for  that  purpose  at  the 
November  term  1S47.  The  motion  was  made  upon  the  sup- 
position, that  the  complainant  had  been  removed  from  the  ad- 
ministration before  the  deposition  was  taken,  and  that  he  waa 
not  re-appointed,  or  at  any  rate,  that  he  was  not  made  a  parly 
again  to  this  suit,  until  afterwards.  If  that  fact  had  been  made 
to  appear  to  the  chancellor  in  support  of  the  motion  to  suppress, 
the  question  of  error  would  have  been  fairly  before  us.  But  it 
was  not  made  to  appear  to  the  chancellor  at  the  time  when  the  mo- 
tion to  suppress  was  made,  nor  at  any  time  before,  that  the  com- 
plainant had  been  removed  from  his  administration  at  or  before 
the  time  when  Mr.  Holt's  deposition  was  taken.  If  this  fact 
was  shown  to  the  chancellor  by  any  record,  or  other  evidence, 
when  the  motion  to  suppress  was  made,  or  at  any  time  before, 
the  transcript  of  this  cause  does  not  show  it,  and  therefore  we 
can  see  no  error  in  the  decision  of  the  chancellor  upon  what 
was  then  before  him. 

The  complainant's  counsel,  at  the  hearing  of  the  cause,  again 
moved  to  suppress  the  same  deposition,  on  two  grounds ;  1st, 
that  it  was  taken  after  the  return  day  of  the  commission,  and  2d, 
that  the  commission  issued  after  the  complainant  was  removed 
from  his  administration  and  while  it  was  abated.     This  motion 
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was  also  overruled,  and  correctly,  we  think,  if  for  nothing  else, 
because  the  motion  was  made  at  the  hearing.  The  Chief  Jus- 
tice and  myself,  who  sat  alone,  so  decided  in  the  case  of  Jor- 
dan V.  Jordan,  17  Ala.  466.  In  that  case  we  held  that  in 
general  a  motion  to  suppress  a  deposition  for  irregularities  in 
the  takino;  of  it  came  too  late  at  the  hearing  of  the  cause.  The 
point  upon  which  the  Chief  Justice  and  myself  could  not  agree 
in  that  case  does  not  belong  to  this,  and  therefore  we  might 
rest  this  question  upon  the  authority  of  that  case  and  the  autho- 
rities there  cited.  But  the  counsel  for  the  defendants  has  re- 
fered  us  to  other  authorities  to  the  same  effect,  among  which 
are  1  Swanston's  Rep.  171,  and  Turner  &  Venables'  Prac. 
578. 

Mr,  Holt  testifies  in  his  deposition  that  he  was  appointed  ad- 
ministrator of  William  J.  Beattie,  deceased,  by  the  Inferior. 
Court  of  the  county  of  Muscogee,  Georgia,  sitting  as  a  Court 
of  Ordinary,  about  the  10th  of  December  1838,  and  it  appears 
by  his  deposition  that  he  acted  as  such  in  that  State.  It  is 
proved,  too,  by  the  deposition  of  James  Beattie,  sen'r,  which 
was  taken  and  used  in  this  cause  by  the  complainant,  that 
Mr.  Holt  was  such  administrator;  and  this  proof  was  brought 
out  by  one  of  the  complainant's  interrogatories,  which  was  evi- 
dently intended  for  that  purpose.  In  this  place  it  is  proper  to 
mention,  also,  that  Mr.  Holt,  in  his  deposition,  proves  a  copy 
(accompanying  his  deposition)  of  the  deed  of  the  25th  day  of 
December  1838,  executed  by  himself  and  others,  and  he  proved 
the  execution  of  the  original.  In  another  part  of  this  opinion 
we  will  advert  again  to  Mr.  Holt's  appointment  as  administra- 
tor, and  to  the  deed  of  the  25th  day  of  December  1838.  We 
allude  to  them  now  for  the  purpose  of  deciding  in  this  connec- 
tion, whether  the  administration  of  Mr.  Holt  and  the  deed  are 
sufficiently  proved  by  the  evidence  which  has  just  been  stated. 
It  is  true  an  authenticated  copy  of  the  record  of  Mr.  Holt's  ap- 
pointment, and  the  production  and  proof  of  the  original  deed  by 
the  subscribing  witness,  would  have  been  the  best  evidence,  and 
parol  evidence  *in  such  cases  is  not  in  general  admissible. 
But  this  evidence  was  all  read  at  the  hearing  of  the  cause,  with- 
out objection  made  in  the  Chancery  Court,  at  that  or  any  other 
time,  so  far  as  appears  by  the  record.  It  is  objected  to  in  this 
coort  for  the  first  time.     The  objections  that  were  made,  and' 
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which  we  have  noticed  already,  related,  not  to  the  evidence, 
but  to  the  mode  and  time  of  taking  it.  To  specify  some  objec- 
tions is  to  waive  all  others. — Ungro  v.  Wigins,  1  Rawle's  R. 
231-235.  The  cases  are  numerous  in  which  parties  have  been 
concluded  by  secondary  evidence,  unless  objected  to  in  due 
lime;  and  it  is  immaterial  whether  the  best  evidence,  which  is 
thus  supplied,  consists  of  records,  deeds,  or  other  writings.^- 
See  the  cases  collected  in  1  Cowen  &  Hill's  notes,  200,  55S. 
It  was  held  by  the  Court  of  Apj^eals  of  Kentucky,  that  where 
there  is  no  objection  made,  the  copy  of  a  copy  of  the  deed  in 
evidence  has  the  same  effect  as  the  original.  The  copy  was 
not  objected  to  on  the  trial  below,  and  the  Court  of  Appeals 
said,  it  would  be  palpably  unjust  and  contrary  to  the  settled 
course  of  adjudications  in  that  court,  to  allow  objections  for  the 
first  time  to  be  there  taken  to  evidence,  because  it  was  secon- 
dary in  its  grade. — Bligh's  Lessee  v.  Atwell,  &c.  7  Monroe's 
R.  2G4.  And  the  same  rule  was  applied  by  the  same  court  in 
a  chancery  case. — Fleming  v.  Thomas,  4  J.  J.  Marshall's  R. 
48.  So  if  a  release  is  read  on  the  trial,  without  objection  that 
it  was  not  proved  by  the  subscribing  witness,  this  objection 
cannot  avail  after  verdict,  as  a  graund  for  a  new  trial. — Doe  ex 
dem.  Tatum  &  Baxter  v.  Paine  &  Sawyer,  4  Hawk's  R.  64; 
Wilkinson  v.  Jett,  7  Leigh's  R.  115.  The  execution  of  the 
original  deed  was  in  fact  proved  by  Mr.  Echols,  the  subscribing 
witness,  and  it  was  enclosed  in  his  deposition  taken  in  this  cause. 
For  reasons  which  it  would  be  tedious  and  unnecessary  to  state, 
we  think  it  doubtful  whether  that  deposition  should  have  been 
admitted.  If  the  chancellor  had  suppressed  it,  still  the  secon- 
dary evidence,  upon  which  we  have  remarked,  sufficiently  sup- 
plied its  place,  as  it  was  not  objected  to.  It  may  be  said  that 
as  the  deposition  of  Echols  was  admitted,  the  complainant 
would  have  gained  nothing  by  excluding  the  secondary  evi- 
dence, and  that  he  ought  not  to  be  required  to  make  a  useless 
objection.  The  answer  is,  that  although  he  might  have  gained 
nothing,  in  the  Chancery  Court,  by  objecting  to  the  secondary 
evidence,  yet,  if  he  wanted  our  decision  upoft  it,  he  should 
have  made  the  objection  there,  as  it  is  the  settled  course  here 
not  to  notice  such  objections,  unless  made  there.  If  a  party 
permit  secondary  evidence  to  be  given  against  him,  without 
objection,  his  assent  is  to  be  presumed.     For  this  reason  alone, 
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this  court  ought  not  to  reverse  for  such  a  cause.  There  are 
other  strong  reasons  which  will  be  found  in  the  cases  to  which 
we  have  refered. 

We  come  now  to  the  main  question  in  the  cause,  but  in  or- 
der to  make  our  views  intelligible,  we  will  state  the  case  as 
briefly  as  possible.  In  consequence  of  the  treaty  of  March 
1S32,  between  the  general  government  and  the  Creek  Indians, 
it  became  tlie  duty  of  the  government  to  remove  those  Indians  to 
their  new  home  in  the  west.  To  this  end,  a  contract,  bearinsf 
date  tlie  13tli  day  of  August  1S36,  was  entered  into  between 
Capt.  John  Page,  of  the  United  States  army  and  superintendant 
of  the  removal  of  the  Creek  Indians,  under  authority  of  the 
United  States,  of  the  first  part,  and  certain  persons  styled  "The 
Alabama  Emigrating  Company,"  of  the  second  part.  The 
said  William  J.  Beattie  was  one  of  the  persons  of  the  second 
part — most  of  the  defendants  were  also  parties  with  Mr.  Beattie, 
of  the  second  part.  The  other  defendants  are  the  personal 
representatives  of  persons,  now  deceased,  who  were  parties  of 
the  second  part.  The  parties  of  the  second  part  stipu- 
lated to  remove  the  Creek  Indians  who  were  witliin  Ala- 
bama to  their  new  home  in  the  west.  There  were  other 
stipulations,  also,  which  were  necessary  under  the  principal 
undertaking,  but  which  it  is  not  necessary  to  state.  On 
the  other  hand,  it  was  stipulated  that  the  government  should 
compensate  the  Emigrating  Company  by  the  payment  of  nso- 
nev  for  the  performance  of  the  contract  on  the  part  of  the  com- 
pany, and  the  payment  was  to  be  according  to  certain  rates 
stated  in  the  contract.  It  is  the  object  of  the  complainant's  bill 
to  have  an  account  and  payment  of  his  hitestate's  portion  of  the 
money,  which  was  paid  by  tl>e  government  to  the  company,  in 
consideration  of  the  performance  of  the  contract.  It  is  a  fur- 
ther object  of  the  complainant,  by  his  bill,  to  have  an  account 
and  payment  of  several  other  demands  against  the  company,  for 
moneys  of  his  had  and  received  by  the  company,  for  his  servi- 
ces in  the  business,  &c.,  all  relating  more  or  less  to  the  trans- 
actions already  stated.  It  appears  that  William  J.  Beattie 
<3ied  in  the  fall  of  1S37,  before  the  business  of  the  company 
under  its  contract  was  completed.  The  complainant  was  ap- 
pointed administrator  of  the  said  William  J.  Beattie,  deceased, 
on  the day  of  January  1S40,  by  the  Orphans'"  Court  of 
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Russell  county,  in  this  State.     The  complainant  is  one  of  the 
distributees  of  the  estate  of  his  intestate. 

The  complainant  having  by  his  bill  stated  his  demands,  as 
the  administrator  of  his  intestate,  against  the  company,  of  which, 
as  has  been  said,  the  intestate  was  a  member,  proceeds  to  state 
that  the  company,  some  time  in  December  1S3S,  offered  to 
the  complainant  and  his  father  (who  is  the  complainant's  wit- 
ness, James  Beattie,  sen'r,)  twenty-five  thousand  dollars,  if  the 
complainant  and  his  father  would  give  to  the  company  a  full 
receipt  for  all  demands  which  the  representatives  of  William  J. 
Beattie,  deceased,  had  against  the  company,  and  release  to  the 
company  all  demands  of  the  representatives  of  the  said  Wil- 
liam J.  against  William  A.  Campbell,  agent  of  the  company — 
and  all  demands  of  the  representatives  of  said  William  J.  against 
the  government  of  the  United  vStates;  and  the  complainant  states 
in  his  bill  that  he  and  his  father  accepted  this  offer  and  gave 
the  required  receipt  and  release.  Ii  appears  by  the  bill  that  the 
sum  offered  by  the  company  was  actually  paid.  But  the  com- 
plainant states  that  he  and  his  father  were  very  much  deceived 
and  defrauded  in  this  settlement  by  the  company  and  its  agents, 
and  he  charges  such  mistakes  and  such  acts  of  fraud,  as  are 
entirely  sufficient,  if  established,  to  induce  a  court  of  chancery 
to  set  aside  such  settlement,  receipt,  and  release,  as  those  stated 
in  the  bill,  in  any  proper  proceeding  for  the  purpose.  But  the 
settlement,  receipt,  and  release,  relied  on  by  the  defendants  as 
a  bar  to  the  relief  prayed  by  the  bill,  are  very  different  from 
those  stated  in  the  bill.  The  deed  of  the  25th  day  of  Decem- 
ber 1S38,  a  copy  of  which,  as  well  as  the  execution  of  the  ori- 
ginal, was  proved  by  the  deposition  of  Hines  Holt,  as  men- 
tioned in  a  previous  part  of  this  opinion,  is  the  matter  relied  on 
as  a  bar  by  the  defendants.  It  was  executed  by  Mr.  Holt  as 
the  administrator  of  William  J.  Beattie,  and  by  the  complain- 
ant and  his  father,  and  the  other  distributees  of  the  intestate  or 
their  guardian,  by  their  attorney  in  fact.  They  thereby  ac- 
knowledged the  receipt  from  the  defendants,  Watson  &  Ivt.r- 
son,  who  were  members  of  the  company,  of  the  sum  of  twenty- 
five  thousand  dollars,  in  full  consideration  for  the  claims,  de- 
mands and  dues  of  William  J.  Beattie,  deceased,  against  the 
Emigrating  Company,  and  each  and  every  member  thereof, 
arising  under  the  various  contracts,   made  by  the  company  or 
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its  agents  with  the  government  of  the  United  States  for  the  emi- 
gration and  subsistence  of  the  Creek  Indians,  their  baggage,  &c. 
And  they  thereby  assigned  to  Watson  &  Iverson  all  the  claim, 
which  said  intestate  in  his  life-time  and  which  his  legal  repre- 
sentatives then  had,  in  the  funds,  debts,  claims^  demands  and 
dues  of  the  company,  and  against  the  individual  members, 
arising  out  of  company  transactions,  and  especially  against  Wil- 
liam A.  Campbell^^with  power  to  Watson  &  Iverson  to  de- 
mand, recover,  and  receive  all  moneys,  debts,  dues  and  de- 
mands, which  the  intestate  or  his  representatives  had  against 
the  company  or  the  members  thereof,  and  more  especially 
against  said  Campbell,  together  with  the  interest  or  share  to 
which  the  intestate  or  his  legal  representatives  might  be  enti- 
tled, out  of  any  debts,  claims,  or  demands,  still  due  and  uncol- 
lected, belonging  to  the  company,  either  ag-iinst  the  government, 
or  any  person  or  persons  whatsoever.  The  defendants  say  that 
Watson  &  Iverson  threw  the  share  or  interest  conveyed  by  this 
deed  into  the  common  stock  of  the  company,  the  sum  paid  by 
Watson  &  Iverson  being  accounted  for  to  them  by  the  com- 
pany. This  deed  can  operate  in  equity  as  a  direct  release  to 
the  company,  and  unless  obtained  by  fraud,  imposition,  or  mis- 
take, it  is  a  bar  to  the  demands  set  up  by  the  bill.  As  to  this, 
we  might  decide  two  questions — first,  whether  in  view  of  the 
bill,  answers-  and  evidelice,  there  are  such  circumstances  of 
fraud,  imposition  or  mistake  established,  as  should  have  in- 
duced the  chancellor,  on  the  mere  merits  of  the  case,  to  set 
aside  the  deed  relied  on  as  a  bar.  We  are  not  prepared  to  say 
that  he  should  have  done  so,  but  we  have  not  so  fully  consid- 
ered that  question  as  we  should  have  done,  had  it  been  neces- 
sary to  decide  it.  Our  decision  turns  on  the  second  question, 
whether  there  are  any  charges  of  fraud,  imposition  or  mistake 
in  the  bill  against  the  deed  which  is  set  up  by  the  defendants 
as  a  bar;  or  if  any,,  whether  they  extend  to  the  instrument  as  the 
deed  of  Mr.  Holt,  the  intestate's  administrator  in  Georgia. 
The  bill  states  a  receipt  and  release  that  were  given  to  the 
company  by  the  complainant  and  his  father,  and  then  it  charges 
fraud,  &c.,  which  are  sufficient  to  set  aside  a  receipt  and  release 
executed  by  the  complainant  and  his  father,  in  any  appropriate 
suit  for  that  purpose.  But  the  bill  is  altogether  silent  as  to  any 
receipt  or  release  executed  by  the  administrator,  Mr.  Holt.     If 
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the  charges  of  the  bill  against  the  instrument,  which  it  states,  be 
fully  admitted,  they  can  have  no  effect  against  the  deed  relied 
on  «s  a  bar  by  the  defendants  so  far  as  it  is  ihe  deed  of  Mr. 
Holt.  That  deed,  considered  as  his  deed  alone,  as  the  intes- 
tate's administrator,  is  a  bar  to  this  suit,  because  as  the  deed  of 
the  administrator,  it  is  in  no  manner  impeached  by  the  bill.  It 
is  not  mentioned  or  alluded  to.  An  executor  or  administrator 
is  the  only  representative  of  the  deceased,  that  the  law  will  re- 
gard in  respect  of  his  personalties.  His  rights  in  regard  to  them 
are  exclusive. — 1  Williams  on  Ex'rs,  508-9.  It  is  true  that 
there  are  instances  in  which  his  acts  may  he  questioned,  more 
especially  in  equity,  by  a  legatee,  distributee,  or  other  person 
having  an  interest,  but  this  must  be  done  upon  appropriate  al- 
legations in  the  pleadings.  A  plaintiff  in  equity,  knowing  that 
a  particular  matter  will  be  set  up  as  a  bar  to  the  relief  prayed, 
may  state  it  in  his  bill  and  then  charge  such  facts  as  will  avoid 
the  bar.  But  if  a  bar  be  set  up  in  defence,  of  which  he  was 
not  aware,  be  can  amend  his  bill  so  as  to  allege  any  matters  in 
avoidance.  For  if  a  good  hzr  yrima  facie  be  set  up  by  the  de- 
fendant and  proved,  it  cannot  be  impeached  by  proof,  however 
strong,  that  it  was  obtained  by  fraud,  unless  there  be  appropri- 
ate allegations  in  the  bill. — Weed  v.  Small  &  Miles,  7  Paige's 
R.  573.  In  James  v.  McKernon,  6  .Johns.  R.  543,  Chancellor 
Kent  states  what  is  now  the  general  practice  in  chancery :  '*  If 
a  defendant  by  his  plea  or  answer  offered  new  matter,  the  com- 
plainant formerly  used  to  reply  specially,  and  the  pleadings 
might  go  on,  as  at  law,  to  a  rebutter;  but^pecial  replications  are 
now  out  of  use,  and  the  plaintiff  is  to  be  relieved  according  to 
the  form  of  the  bill.  But  if  the  complainant  conceives  from 
any  matter  offered  by  the  plea  or  answer,  that  his  bill  is  not 
properly  adapted  to  his  case,  he  may  obtain  leave  to  amend  his 
bill  and  suit  it  to  the  defence,  or  he  may  file  a  supplemental 
bill."  The  case  from  which  this  extract  is  made  is  a  good 
deal  like  the  present.  A  bill  was  filed  for  an  account,  and  the 
defendant  in  his  answer  set  up  an  agreement  under  seal  be- 
tween the  parties,  as  a  defence.  It  was  held  that  the  complain- 
ant could  not  prove  the  agreement  to  be  fraudulent,  because 
there  was  no  allegation  of  fraud  in  the  bill.  And  though  there 
was  proof  of  the  fraud,  which  was  read  in  the  court  below  with- 
out objection,  the  decree  which  Was  rendered  thereon  was  re- 
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versed  for  the  want  of  allegations  in  the  bilhto  suit  the  evidence. 
And  Maury's  Adm'r  v.  Mason's  Adm'r,  decided  by  this  court, 
8  Porter's  R.  2i  1,  is  to  the  same  effect. 

The  counsel  of  the  defendants  contend  that  the  bill  is  insuf- 
ficient to  impeach  the  release  of  the  intestate's  distributees;  that 
it  is  not  competent  for  an  administrator,  as  such,  to  impeach  the 
transactions  settled  by  the  distributees,  more  especially  by  a 
suit  to-  which  thej  are  no  parties,  (and  most  of  them  are  not 
parties  to  this  suit — none  as  distributees.)  But  that  question 
need  not  be  touched  in  this  case;  because  Holt's  release,  which 
is  not  impeached  by  the  bill,  is  a  sufficient  bar.  The  counsel 
for  the  defendants  also  contend  that  the  complainant,  as  the  in- 
testate's administrator  in  Alabama,  cannot  impeach  the  acts  of 
Mr.  Holt  as  the  intestate's  administrator  in  Georgia — that  this 
can  be  done  only  by  the  distributees;  that  between  such  admin- 
istrators there  is  no  privity,  their  relation  not  being  changed  by 
our  statutes,  or  the  decisions  thereon  relative  to  administrators 
find  administrators  dc  bonis  non  appointed  here.  But  even  if 
we  could  decide  that  the  whole  of  this  argument  is  wrong,  the 
complainant  would  not  be  aided  ;  because  if  he  can,  as  the  ad- 
ministTator  in  Alabama,  impeach  the  acts  of  the  administrator  in 
Georgia,  the  answer  is   that  he   has  not  done  so. 

We  have  only  to  notice  one  other  question — the  question 
whether  Mr.  Holt,  on  the  25th  Dec.  1838,  had  authority  to  make 
settlement  of  the  claims  in  favor  of  his  intestate  against  the  sur- 
viving members  of  the  company,  and  to  assign  and  release  them, 
as  he  did  by  his  deed  of  that  date.  If  he  had  such  authority 
his  deed  is  a  good  bar,  it  not  being  properly  impeached  in  this 
suit.  Mr.  Holt  was  the  only  administrator  of  the  intestate  at 
that  time.  The  complainant  was  not  appointed  in  Alabama 
until  some  time  afterwards.  Before  he  was  appointed  the 
claims  upon  which  his  suit  is  founded  were  fairly  settled  and 
released  by  his  intestate's  administrator  rn  Georgia,  for  the  set- 
tlement and  release  not  being  effectually  impeached  in  this  suit, 
we  must  regard  them  as  having  been  made  in  good  faith.  Does 
the  complainant  suppose  that  he  alone,  as  the  administrator  in 
Alabama,,  had  autljority  to  release  these  demands?  Or  does 
he  suppose  that  he  has  the  exclusive  right  to  release  some  of 
the  defendants,  conceding  to  the  administrator  in  Georgia  the 
right  to  release  others?     It  appears  by  the  ease  that  some  mem- 
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bers  of  ihe  company  reside  in  Alabama  and  others  in  Georgia. 
The  intestate's  demands  were  not  against  some  of  the  defend- 
ants, but  against  all.  The  intestate  in  his  life-time  could  not 
have  closed  this  business  with  the  other  members  of  his  com- 
pany finally  and  efFectually,  but  by  a  settlement  with  or  a  suit 
against  all.  Ii  appears  by  the  evidence  that  Watson  &  Iverson, 
two  of  the  members  of  the  company,  in  taking  Mr.  Holt's  as- 
signment and  release  of  the  2-5th  day  of  December  1S38;  acted 
in  fact  as  a  committee  of  the  company,  and  it  is  the  same  as  if 
it  had  been  a  release  directly  to  all  the  surviving  members  of 
the  company.  As  the  demands  of  the  intestate  were  joint 
against  all  the  members  of  the  company,  some  of  whom  were 
domiciled  in  Georgia,  and  as  Mr.  Holt  could  not  effectually 
close  the  transactions  without  the  concurrence  of  all,  we  cannot 
doubt  but  that  he  had  full  authority  under  his  administration  in 
Georgia  to  settle  with  and  discharge  all  the  parties.  It  appears 
by  the  evidence  that  the  settlement  was  in  Georgia — and  fur- 
ther, that  the  company  held  its  meetings  for  business  purpo- 
ses in  that  State,  and  that  its  books  and  papers  were  there, 
and  we  may  presume  that  its  funds  were  there.  But  it  does 
not  necessarily  follow  that  the  authority  of  Mr.  Holt  was  exclu- 
sive. If  there  had  been  then  an  administrator  in  Alabama  and 
he  had  closed  the  transactions  and  released  the  demands,  that 
might  have  barred  Mr.  Holt.  We  think  there  may  be  cases, 
and  that  the  present  is  one  of  them,  in  which  the  authority  of  an 
adtninistrator  in  one  State  and  an  administrator  in  another,  of 
the  same  intestate,  is  concurrent;  as  if  the  intestate  held  a  pro- 
missory note  made  by  A.  of  the  one,  and  by  B.  of  the  other  of 
those  States — one  of  these  administrators  has  as  much  right  to 
receive  the  money  owing  by  this  note  as  the  other;  and  further, 
either  of  the  makers  of  the  note  may  pay  the  whole  sum  to  the 
administrator  of  the  State  within  which  that  maker  lives,  and 
this  will  discharge  the  whole  debt.  These  demands  of  the  in- 
testate against  the  surviving  members  of  his  company  cannot  be 
said  to  have  had  a  positive  and  individual  locality.  As  debts 
owing  to  the  intestate,  they  were  owing  by  persons  domiciled 
in  Georgia,  as  well  as  by  persons  domiciled  in  Alabama ;  they 
were  joint  and  practically  inseparable ;  all  the  debtors  were  as 
one,  for  the  concurrence  of  all  was  necessary,  in  any  suit  or  set- 
tlement which  could  be  final  or  effectual  as  to  all.     There  is  a 
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case  stated  by  Judge  Story,  which  is  not  of  the  nature  of  the 
question  we  are  considering,  yet  it  suggests  reasoning,  we  think, 
which  tends  to  our  conclusion. — Story's  Confl.  of  Laws,  §521; 
Orcutt  V.  Orms,  3  Paige's  R.  459 :  And  see  Whyte,  Adm'r, 
V.  Rose,  3  Adolp.  &  EUis,  N.  S.  493.  We  can  see  no  error 
in  the  decree  dismissing  the  bill.     Let  it  be  affirmed. 

Dargan,  C.  J.  not  sitting,  on  account  of  relationship  Id; 
one  of  the  parties.  ^ 


PRICE  ET  ALS.  vs.  TALLEY'S  ADM'RS. 

1 .  To  maintain  the  action  of  detinue  the  plaintiff  must  show  that  he  is " 
entitled  to  the  entire  property,  eitlier  general  or  special,  in  the  thing 
sued  .for.    If  others,  not  joined,  are  interested  with  him,  he  cannqt- 
recover. 

2.  A  sale  by  the  tenant  for  life  of  the  absolute  property  in  a  chattel 
converts  the  interest  of  the  remainder-man  into  a  chose  in  action, — the 
transfer  of  which,  with  a  knowledge  of  the  fact  that  the  chattel  is  in 
the  adverse  possession  of  the  purchaser,  under  a  bona  fide  claim  of 
the  entire  title,  is  void;  and  passes  nothuig  to  him  to  whom  such 
transfer  is  made. 

Error  to  the  Circuit  Court  of  Jackson.     Tried  before  the, 
Hon.  Geo.  Goldthwaite. 

This  was  an  action  of  detinue  to  recover  a  slave  named) 
William,  and  was  instituted  by  William  J.  Price,  Elisha  Price,  , 
Oliver  Hughes,  John  B.  Hughes,  William  J.  Hughes  and 
John  E.  Hughes,  heirs  at  law  of  Polly  Woods,  deceased,  against 
Jacob  Talley.  The  defendant  having  died,  pending  the  suit,  it 
was  revived  against  his  administrators.  On  the  trial,  as  appears 
by  the  bill  of  exceptions,  the  plaintiffs  read  in  evidence  a  deed 
in  the  following  words:  "Know  all  men  by  these  presents,  that 
I,  Richard  Price,  of  Warren  county,  and  State  of  Tennessee, 
for  and  in  consideratioQ  of  the  natural  love  and  affection  I  h«v« 
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for  my  daughter,  Polly  Woods,  I  have  bargained,  sold  and  de- 
livered to  her  a  negro  girl  named  Mary  and  her  child  named 
Patty,  with  their  increase;  to  have  and  to  hold  the  said  negro- 
slaves  during  the  natural  life  of  my  said  daughter  and  her  pre- 
sent husband,  Drury  Woods,  or  the  survivor  of  them ;  and  al 
the  death  of  the  said  Polly  and  Drury  Woods,  the  said  negra 
slaves,  vvhh  their  increase,  are  to  be  returned  and  delivered  to 
the  right  and  legal  heirs  of  said  Polly  Woods;  it  being  the  in- 
tention of  this  instrument  to  convey  a  life  estate  in  said  slaves 
to  my  said  daughter  and  son-in-law.  And  I  do  hereby  warrant 
and  defend  said  negro  slaves  to  the  said  Polly  and  Drury 
Woods,  from  the  claims  of  all  persons  whatsoever.  In  witness 
whereof,  I  have  hereunto  set  my  hand  and  seal,  this  4th  day  of 
April  1810. — Uich'd  Price,  [seal."]  They  then  proved 
the  death  of  Polly  and  Drury  Woods,  that  they  were  the  heirs 
at  law  of  said  Polly,  and  that  the  slave  sued  for  is  the  son  of 
the  woman  Mary  named  in  the  deed.  The  defendants  proved 
that  their  intestate  recovered  a  judgment  against  the  said  Drury 
Woods  in  his  life-time  in  a  justice's  court,  and  that  the  slave 
sued  for,  then  6ve  or  six  years  of  age,  was  sold  by  a  constable 
under  an  execution  issued  on  said  judgment  and  purchased  by 
the  said  intestate,  who  up  to  his  death  always  claimed  him  as 
his  property.  Tiiey  further  proved  that  two  of  the  plaintiffs 
h«d  died  since  the  institution  of  the  suit,  and  as  to  them  that  it 
had  not  been  revived,  and  that  Emory  W.  Hughes,  Richard  P» 
Hughes,  James  N.  Hughes  and  Elisha  T.  Hughes,  children  of 
Christiana  Hughes,  deceased,  were  also  heirs  at  law  of  PolJy 
Woods,  and  were  in  life.  To  rebut  this,  the  plaintiffs  inlro" 
duced  a  deed  executed  by  the  said  Emory  W.,  Richard  P., 
James  N.,  and  Elisha  T.  Hughes,  after  the  purchase  by  the  de- 
fendants' intestate,  and  wiiilst  he  had  possession  of  and  claimed 
the  slave  as  his  own  property,  by  which  they  conveyed  to  Wil- 
liam J.  Hughes  all  their  right  and  title  to  said  slave.  There 
was  evidence  in  the  case  from  which  the  jury  might  infer  that  tite 
plaintiffs  and  the  grantors  in  the  last  named  deed  knew,  at 
t  le  time  of  its  execution,  that  the  intestate  of  the  defendants  had 
the  possession  of  the  slave,  and  claimed  him  as  his  own  pro- 
perty. There  was  much  other  testimony  introduced  on  the 
trial,  none  of  which,  however,  is  material  to  the  questions  de- 
cided by  this  court.     The  ch-irge  of  the  Circuit  Court  upon 
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the  above  evidence, which  was  excepted  toby  the  plaintiffs,  and 
is  now  assigned  as  error,  will  be  found  in  the  opinion. 

RoBiNSOX,  for  the  plaintiffs  in  error: 

1.  No  sale  or  other  disposrtion  made  by  the  tenant  for  life 
can  defeat  the  remainder. — Fearne  on  Remainders,  415,  (marg.) 
Lyde  et  als.  v.  Taylor  et  als.  17  Ala.  270.  On  many  deeds  similar 
to  this  our  own  court  has  put  a  construction,  which  shows  that 
this  remainder  to  the  heirs  of  Polly  Woods  is  good,  and  not 
contingent. — Catterlin  v.  Hardy,  10  Ala.  514;  Inge  v.  Mur- 
phy, 10  ib.  8S5;  Adams  v.  Broughton,  13  ib.731;  Price  et  al.  v. 
Talley's  Adm'r,  10  ib.  946 —see  also,  Bank's  Adm'r  v.  Mars- 
berry,  3  Littell,  279.  Defendant  proved  that  certain  persons 
by  the  name  of  Hughes  were  heirs  of  Polly  Woods;  That 
these  persons,  in  Oct.  1S3S,  sold  their  interest  in  the  property 
sued  for  to  one  of  the  plaintiffs,  and  that  this  sale  took  place 
before  the  death  of  Drary  Woods ;  and  at  the  time  of  this  sale 
Talley  was  in  possession  under  an  alleged  purchase  and  claimed 
tiire  ijj  himself.  Upon  this  proof  the  court  charged  that  the ' 
possession  of  Talley  was  adverse,  and  being  adverse,  that  the 
plaintiff  acquired  no  right  under  said  sale,  and  that  the  plaintiffs 
could  not  recover.  This  charge  was  clearly  erroneous  :  Foi^, 
if  it  be  true  that  Woods  held  but  a  life  estate,  and  that  the  re- 
mainder to  the  plaintiffs  could  not  be  destroyed  by  any  act  of 
the  tenant  for  life,  it  thence  follows  that  Talley  bought  Woods** 
life  estate,  and  no  greater  interest,  and  that  he  held  that  interest 
in  precisely  the  same  character  that  Woods  held  it.  By  his 
purchase  from  Woods  he  sustained  the  same  relation  to  those 
in  remainder  that  Woods  did'.  Woods  being  tenant  for  life, 
was  a  trustee  for  those  in  remainder:  And  being  trustee,  his' 
purchaser  conld  acquire  no  greater  powers  than  he  had. — Fearne 
on  Remainders,  414;  Lyde  et  als.  v.  Taylor  et  als.  17  Ala.  270. ' 
No  adverse  possession  could  commence  in  any  one  till  after  the  '' 
death  of  Woods  and  wife,  because  the  possession  of  Woods 
was  in  perfect  harmony  with  the  rights  of  the  remainder-jnen. 
King  v.  Mims,  7  Dana,  207. 

2.  Again,  the  charge  is  erroneous  in  this-i^it  assumes  that  be-  ' 
cause  Talley's  possession  was  adverse  at  the  time  of  this  pur- 
chase, that  none  of  the  plaintiffs  could  recover,     if  this  conclu- 
sion be  true,  then  property  never  could  be  recovered  against  an 
adverse  possession,  no  matter  how  perfect  the  right  to  it. 
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3.  Bui  again,  if  it  be  assumed  that  Hughes,  the  plaintiff,  ac- 
quired no  right  to  this  property  by  his  purchase,  because  Tal- 
ley's  possession  was  adverse,  and  as  the  legal  title  was  still  in 
his  vendors,  that  they  should  have  been  made  parties,  still  the 
charge  is  equally  erroneous.  This  is  an  action  of  detinue,  and 
therefore  in  form  ex  delicto. — 1  Chitty's  Plead.  12i-2-3,  and 
citations.  In  all  actions  ex  delicto,  where  there  is  a  non- 
joinder of  parties  plaintiffs,  the  defendant  cannot  take  ad- 
vantage of  this  non-joinder  so  as  to  defeat  the  action  under  the 
general  issue,  but  must  do  it  by  plea  in  abatement. — 1  Chitty'jj 
Plead.  G4-66,  and  the  cases  cited  by  him. — James  v.  Stewart  & 
Rainey,  9  Ala.  855.  In  this  last  case,  which  was  an  action  ex 
delicto^  this  court  affirm  the  doctrine,  that  if  the  party  suing  have 
the  legal  right  of  action,  the  non-joinder  of  others  who  also 
have  legal  rights  of  action  can  only  be  taken  advantage  of  by 
plea  in  abatement.  The  following  cases  hold  that  when  one 
joint-owner  sues  alone,  the  non-joinder  of  others  who  have  an 
equal  right  in  the  property  cannot  be  taken  advantage  of  under 
the  general  issue,  but  it  must  be  by  plea  in  abatement,  or  by  mo- 
lion  to  apportion  the  recovery. — Hart  v.  Fitzgerald,  2  Mass.  R. 
519;  Thompson  v.  Hoskins,  11  Mass.  419,  and  cases  cited  by 
the  court;  Wheelright  v.  Depeyster,  1  Johns.  R.  471;  Broth- 
erton  v.  Hodges,  6  Johns.  R.  108;  Bradish  v.  Schenck,8  Johns. 
R.  117;  Hall  v.  Adams,  1  Aikin,  166;  Bell  v.  Lyman,  1  Mon- 
roe, 40;  Rich  v.  Pemissield,  1  Wend.  380;  Clancy  v.  Dickey, 
2  Hawks's  R.  497;  White  v.  Webb,  15  Conn.  302;  Wilson  v. 
Gamble,  9  N.  Hamp.  74;  Gilbert  v.  Dickinson,  7  Wend.  449; 
Low  V.  Mumford,  14  Johns.  R.  426.  All  which  show,  even 
adtnitting  that  Talley's  possession  was  adverse,  and  the  sale  to 
Hughes  therefore  void,  that  lie  and  the  other  plaintiffs  were 
still  entitled  to  recover ;  and  defendants  having  failed  to  plead 
in  abatement,  these  facts  could  not  be  made  available  to  them 
under  the  general  issue,  and  the  same  rule  will  hold  in  regard  to 
the  other  alleged  parties  in  interest,  not  made  parties  to  the  suit. 
As  to  the  deaths  of  the  plaintiffs  after  suit,  the  plea  in  abate- 
ment was  proper. — 1,  Chitty's  Plead.  447. 

Brickell,  for  the  defendants: 

1.  It  has  been  decided  by  this  court,  that  if  a  remainder  is 
created  in  a  slave;  and  the  tenant  for  life  3el!s  to  a  stranger,  it  is 
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a  discontinuance  of  the  estate  in  renaainder,  and  turns  it  into  a 
chose  in  action. — Broome  v.  King,  10  Ala.  819. 

2.  A  chose  in  action  cannot  he  assigned  so  as  to  vest  in  the 
assignee  a  right  to  sue  in  his  own  name  at  law. — Goodwyn  v. 
Loyd,  S  Port.  237. 

3.  The  chai'ge  of  the  court  is  in  substance  this,  that  if  Tal- 
ley  had  possession  of  the  slave  sued  for,  claiming  him  abso- 
lutely under  color  of  title,  and  the  transferors  knew  this  at  die 
time  of  the  transfer  to  William  J.  Hughes,  then  the  defendants 
must  recover.  This  court  has  decided,  that  to  constitute  an 
adverse  possession  which  will  avoid  a  sale,  the  following  facts 
must  concur:  an  actual  possession^  that  possession  connected 
with  a  bona  Jide  claim  of  title  ;^  title  asserted  as  hostile  or  ad- 
verse to  the  title  of  the  true  owner. — Nelms  v.  Hinlon,  13 
Ala.  222.  The  charge  of  the  court  requires  the  jury  to  deter- 
iiiine  whether  these  facts  exist. 

4.  Admitting  that  Talley's  title  was  subordinate  to  that  of 
the  plaintiffs',  when  acquired,  his  possession  would  become 
adverse,  if  he  disclaimed  holding  subject  to  the  plaintiffs'  title, 
and  retained  possession,  asserting  title  in  himself,  and  the  plain- 
tiffs had  notice  thereof,  or  it  was  so  notorious  as  to  afford  rea- 
sonable presumption  of  notice. — Harrison  v.  Pool,  16  Ala.  167- 

5.  But  if  the  court  below  erred  in  its  charge,  this  court  will 
not  reverse,  as  the  record  shows  the  plaintiffs  are  not  entitled  to 
recover.  The  plaintiffs  have  not  the  entire  interest  in  the  slave 
sued  for,  and  this  is  a  fatal  objection. — Bell  v.  Hogan,  1  Stew. 
536;  Miller  v.Eastinan,  11  Ala.  609;  Broome  v.  King,  10ib.S19. 

CHILTON,  J. — It  is  well  settled  in  this  State,  that  to  en- 
title the  plaintiffs  to  recover  in  the  action  of  detinue,  they  must 
have  the  entire  interest  in  the  thing  sued  for ;  "  they  must  have 
the  absolute  property  with  the  right  to  the  immediate  posses- 
sion, or  a  special  property,  as  in  the  case  of  a  bailee." — Miller 
V.  Eastman,  11  Ala.  609-614;  Hogan  v.  Bell,  1  Stew.  536. 
To  say  nothing  as  to  the  failure  of  the  plaintiffs  to  revive  the 
suit  iu  the  Circuit  Court  in  the  names  of  the  personal  represen- 
tatives of  such  of  the  plaintiffs  as  had  died  since  it  was  com- 
menced, it  appears  that  Emory  W.,  Richard  ]P.,  James  M.  and 
Elisha  T.  Hughes,  children  of  Christiana  Hughes  and  heirs  of 
Polly  Woods,  and  who  were  such  jvlien  the  sui^  jvas  com- 
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menced,  were  not  made  parties  thereto.  This  fact,  which  is 
shown  by  the  recprd.  defeats  the  plaintifis'  right  to  recover, 
under  the  decisions  above  refered  to,  unless  the  conveyance  by 
the  said  children  of  Christiana  ta  William  J.  Hughes,  one  of 
the  plaintiffs,  dated  Oct.  4,  1838,  passed  their  interest  to  him. 
The  proof  shows  that  at  the  time  this  sale  was  made  Jacob 
Talley,  the  defendants'  inteslate,,  was  in  the  actual  possession  of 
the  slave,  claiming  the  same  as  his  own,  having  purchased  at 

'constable's  sale  on  the  4th  March  1828,  under  the  belief  that 
the  person  selling  the  slave  to  him  had  a  good  right  to  sell  and 
dispose  of  him.  The  court  charged  the  jury  that  if  they  be- 
lieved that  the  said  Jacob  Talley  had  purchased  the  slave  sued 
for,  believing  that  the  person  selling  had  a  good  right  to  sell,  and 
that  he  held  the  said  slave  under  said  purchase  as  his  own  pro- 
perty, against  the  claim  of  all  persons,  and  that  this  was  known  to 
said  persons,  (the  Hughes,)  at  the  time  they  executed  the  said 

'  conveyance  or  transfer  to  W.  J.  Hughes,  that  then  the  plaintiffs- 
were  not  entitled  to  recover.  The  effect  of  the  charge  is,  that 
if  Jacob  Talley  purchased  in  good  faith  and  held  the  slave,  and 
claimed  title  to  him  adverse  to  every  one  else,  and  this  was- 
known  to  the  persons  transfering  to  W.  J.  Hughes  at  the  time 
of  their  transfer,  it  amounts  to  a  sale  of  a  chose  in  action,  and 
that  such  transfer  does  not  vest  any  title  which  will  support  this 
action.  Irrespective  of  the  question  so  ably  argued  by  the- 
counsel  for  the  plaintiffs  in  error,  that  the  deed  to  Polly  and 
Brury  Woods  conveys  such  an  interest  to  the  remainder-men; 
as  cannot  be  defeated  by  the  sale  made  of  the  slave  as  the  pro* 
perty  of  Drury  Woods,  we  think  the  charge  is  strictly  in  ac- 
cordance with  the  law;  for  if  we  concede  the  position  contended- 

'for,  that  the  remainder-men  could  sue  and  recover  from  the 
purchaser,  it  does  not  follow  that  they  can  transfer  this  right  of 
action  to  another,  so  as  to  enable  him  to  maintain  the  suit  in  his 
own  name.  Granting,  for  the  sake  of  the  argument,  what  the 
counsel  for  the  plaintiffs  contends  for,  that  this  is  not  a  contingent 
remainder,  but  that  it  is  such  an  interest  as  is  not  sulyeet  to  be' 
defeated  by  any  disposition  of  the  party  entitled  for  life,  even 
then  it  must  be  held  subject  to  be  turned  into  a  chose  in  action. 
The  case  of  Broome  et  al.  v.  King,  adm'r,  10  Ala.  819-823,  is 
an  authority  directly  in  point.  In  that  case,  it  was  held  that  a 
sale  niade  bjr  the  h-i^gbanfi  of  the  tenant  for  life,  and  before  the 
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termination  of  the  life  estate,  changed  the  remainder,  which  vva» 
vested,  into  a  ch6se  in  action,  disabling  the  husband  of  one  of 
the  parties  entitled  in  remainder,  and  who  united  with  him  all 
the  parties  except  his  wife^  from  recovering  against  the  alienee 
of  the  tenant  for  Hfe.  That  such  adverse  possession  will  avoid 
the  sale  made  to  Wni.  J.  Hughes  and  thereby  render  the  pre- 
sent plaintiffs  incapable  of  recovering — see  Goodwyn  v.  Lloyd, 
8  Port.  237;  Brown  v.  Lipscomb,  9  ib.  472;  Nelms  v.  Hinton, 
13  Ala.  222;  Harrison  v.  Pool,  16  ib.  167;  Herbert  v.  Hanrick, 
16  ib.  581.  The  question  is  not  whether  Talley  took  a  good 
title  to  the  property  by  his  purchase  under  the  constable's  sale; 
but  did  he,  at  the  time  of  the  transfer  to  Wm.  J.  Hughes,  hold 
the  property  as  his  own  under  a  honajide  claim  of  title,  and  had 
the  persons  making  the  transfer  knowledge  of  this  fact  at  the 
time  of  such  transfer?  These  inquiries  were  fairly  and  pro- 
perly presented  by  the  charge  of  the  court  to  the  jury;  and  being 
the  only  matters  assigned  as  error  upon  the  record,  we  do  not 
deem  it  necessary  to  go  beyond  them,  to  decide  upon  the  char- 
acter of  the  tide  conveyed  by  the  deed  of  Price  to  his  daughter 
and  son-in-law,  Polly  and  Drury  Woods. 
Judgment  affirmed. 

Parsons,  J.,  not  silting. 


GAUNT  &  WIFE  vs.  TUCKER'S  EXECUTORS. 

1 .  Where  property  is  bequeatlied  to  one  in  trust  for  others,  the  tnistee  is 
regarded  at  law  as  the  legatee,  and  liis  c^stuis  que  trust  are  not  neces- 
sary iiarties  to  a  settlement  of  the  administration. 

2.  Where  the  executor  or  admuiistrator  on  finaJ  settlement  claims  credit 
for  the  payment  by  him  of  an  accomit  against  his  decedent,  the  mere 
production  of  a  receipt,  purporting  to  be  signed'by  the  creditor,  with- 
out proof  of  the  signature  or  the  validity  of  the  debt,  is  insufficient 
to  authorise  the  allowance  of  the  credit. 

3.  Proof  that  would  be  sufficient  to  charge  the  executor  or  administra- 
tor ui  a  suit  agaiu-st  him,  with  the  payment  of  a  demand  against  his 
decedent,  ie  sufficient  to  support  liis  claim  to  such  payment  as  a  credit. 
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4.  Where  an  executor  or  administrator  receives  depreciated  currency 
in  payment  for  property  of  the  estate  sold  by  him,  and  passes  it  oil" 
at  par  in  discharge  of  its  debts,  he  will  not  be  chargeable  ■with  the 
difference  in  value  of  specie  and  the  cixrrency  so  received. 

5.  A  gift  by  deed  of  a  slave,  on  the  condition  that  the  donee  shall 
emancipate  him,  vests  the  title  absolutely  in  the  donee,  and  the  do- 
nor can  no  more  revoke  it,  than  he  could  a  gift,  to  which  no  condi- 
tion was  attached. 

6.  The  donee  of  a  gift  mortis  causa  claims  directly  from  the  donor  in  his 
life-time,  and,  although  the  subject  of  the  gift  may  be  Uable,  after  the 
death  of  the  donor,  to  the  payment  of  his  debts,  it  is  not  liable  to  the 
claims  of  his  distributees. 

7.  A  deed  of  gift,  although  it  has  not  been  recorded,  passes  the  title  to 
the  donee,  as  against  the  donor  and  his  representatives. 

8.  Tlie  dissent  of  the  widoAV  from  the  will  of  lier  deceased  husband 
does  not  affect  a  power  of  sale  given  by  it  to  the  executors,  for  the 
purpose  of  paying  the  debts  of  the  estate. 

Error  to  the  Orphans'  Court  of  Limestone. 

Wm.  H.  Walker,  for  the  plaintiffs  in  error. 

Brickell.  for  the  defendants. 

DARGAN,  C.  J. — Hartwell  Tucker  duly  executed  his  last 
^iil,  by  which  he  bequeathed,  after  the  payment  of  his  debts, 
one-third  of  all  his  estate  to  his  wife,  one-third  to  James  Tucker, 
his  brother,  in  trust  for  his,  James  Tucker's,  children,  and  one- 
third  to  James  Tucker,  in  trust  for  the  children  of  Burvvell 
Tucker.  The  testator  had  no  children  of  his  own.  After  his 
death,  the  executors,  James  Tucker  and  Peter  F.  Gaunt,  pro- 
pounded the  will  for  probate,  which  was  duly  proved  and  re- 
corded, and  letters  testamentary  issued  to  them  in  the  usual 
form.  The  widow  of  the  deceased  afterwards  dissented  from 
the  will  and  claimed  her  distributive  share  under  the  statute, 
and  these  proceedings  were  instituted  in  the  Orphans'  Court  for 
the  final  settlement  of  the  estate.  It  appeared  that  one  of  the 
children  of  Burwell  Tucker,  w^ho  was  entitled  to  participate  in 
the  share  given  to  James  Tucker  in  trust  for  the  children  of 
Burwell,  had  died  and  no  administration  had  been  taken  out  on 
his  estate.  On  this  account.  Gaunt,  who  had  intermarried  with 
the  widow  of  the  testator,  objected  to  proceeding  with  the  set- 
tlement, but  the  objection  was  overruled. 
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The  general  rule,  it  is  true,  is  that  on  the  final  settlement  of 
an  estate  all  the  distributees  should  be  before  the  court,  and  if 
one  be  dead,  then  his  representative  should  be  a  party ;  but  in 
the  case  before  us  the  will  gives  to  James  Tucker,  one  of  the 
executors,  one-third  part  of  the  estate,  in  trust  for  the  children 
of  Burwell.  James  Tucker  is  therefore  the  legatee  at  law  and 
entitled  to  receive  the  legacy.  He  only  need  be  a  party  on  the 
final  settlement.  The  Orphans'  Court  has  no  jurisdiction  to 
compel  him  as  trustee  to  distribute  the  share,  to  which  the  chil- 
dren of  Burwell  are  entitled  under  the  will.  It  can  only  award 
to  him  their  portion,  which  he  takes  as  trustee  for  their  benefit. 
This  objection,  therefore,  was  properly  overruled. 

The  executors  claimed  as  a  credit  the  sum  of  one  hundred 
and  twenty-six  dollars  and  sixty-five  cents,  which  they  insisted 
they  had  paid  to  Isham  Nance.  The  evidence  of  this  payment 
consisted  of  an  account  made  out  against  the  deceased,  which 
was  sworn  to  by  William  C.  Scott  before  a  justice  of  the  peace. 
They  also  introduced  an  instrument,  purporting  to  be  a  receipt 
to  then*  from  Nance,  for  the  payment  of  the  money.  This  was 
all  the  proof  in  reference  to  the  payment  of  this  item.  Gaunt 
and  wife  objected  to  the  allowance  of  this  sum  as  a  credit  in 
favor  of  the  executors,  but  their  objection  was  overruled. — 
When  an  executor  or  administrator  renders  an  account  for  final 
settlement,  all  payments  and  disbursements  claimed  to  have 
been  made,  if  disputed,  must  be  proved. — 2  Lomax  on  Ex. 
308;  2  Williams  on  Ex.  1266;  Kellett  v.  Rathbun,  4  Paige, 
102.  It  is,  therefore,  necessary  to  prove  the  debt,  if  this  is  dis- 
puted, and  also  its  payment.  But  the  mere  production  of  an 
instrument  purporting  to  be  a  receipt,  without  proof  of  the  sig- 
nature of  the  party  signing  it,  is  neither  proof  of  the  payment, 
nor  of  the  validity  of  the  debt  against  the  estate.  The  execu- 
tors should  have  proved  the  debt  to  be  due  from  the  deceased, 
and  then  the  signature  of  Nance  to  the  receipt,  to  have  entitled 
themselves  to  a  credit  for  this  item. 

The  executors  also  claimed  as  a  credit  a  sum  that  they  had 
paid  Dr.  Adams  for  medical  attendance  during  the  years  of 
1S40  and  1841.  The  objection  to  the  allowance  of  this  item 
was  that  the  items  of  the  account  were  not  produced,  when  it 
appeared  that  Dr.  Adams,  who  is  now  dead,  had  an  account  on 
his  books  containing  the  charges  and  items  of  the  account — but 
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the  executors  introducing  proof  of  the  rendition  of  the  services 
by  Dr.  Adams,  the  objection  was  overruled.  We  can  see  no 
ground  for  this  objection.  Dr.  Adams  could  have  recovered 
of  the  executors  upon  proof  of  the  rendition  of  the  services, 
without  regard  to  the  items  or  charges  made  upon  his  books, 
and  we  think  it  very  clear  that  proof,  which  would  charge  an 
executor  with  the  payment  of  a  debt  to  a  creditor,  must  be  suf- 
ficient evidence  for  him  on  a  final  settlement  of  the  estate. 

It  was  also  shown  that  the  executors,  for  the  purpose  of  paying 
debts,  sold  property  to  the  amount  of  eight  thousand  eight  hun- 
dred and  eighty  dollars,  and  received  in  part  payment  of  this 
sum  over  five  thousand  dollars  in  the  bills  of  the  State  Bank 
and  its  branches  at  par.  and  that  at  the  time  of  receiving  those 
bills,  they  were  at  one  per  cent,  below  par;  but  it  was  also 
shown  that  the  executors  paid  them  away  at  par.  Gaunt  and 
wife  asked  that  the  executors  be  charged  with  this  o?ic  i^er  cent., 
as  they  received  in  payment  of  propej'tfj  sold  by  them  money 
which  was  one  per  cent,  below  par.  This  the  court  refused. 
We  do  not  think  it  necessary  to  examine  when  or  under  what 
circumstances  executors  or  administrators  should  be  charged 
with  the  difference  between  specie  and  depreciated  currency 
which  they  may  have  received  in  payment  of  debts  due  them  in 
their  representative  character ;  for  in  the  case  before  us  they 
both  received  and  paid  out  the  Alabama  bank  bills  at  par,  and 
which  were  depreciated  only  one  per  cent.  The  result  to  the 
estate  would  have  been  the  same  had  they  received  in  specie 
and  paid  in  specie.  The  parties  have  suffered  no  injury  from 
this  act  of  the  executors,  nor  did  the  executors  make  any  profit 
thereby  to  themselves.  The  court  correctly  refused  to  charge 
them  with  this  one  per  cent. 

Gaunt  and  wife  also  moved  the  court  to  charge  the  executors 
with  the  value  of  a  slave  named  Frederick,  which  belonged 
to  the  testator  and  remained  in  his  possession,  until  a  short  time 
before  his  death.  James  Tucker,  one  of  the  executors,  claimed 
this  slave  in  his  own  right  and  showed  that  he  had  him  in  pos- 
session at  the  time  of  the  testator's  death.  He  also  introduced 
as  evidence  a  deed  of  gift,  by  which  the  testator  conveyed  said 
slave  to  him  about  a  month  before  his  death.  It  was,  however, 
contended  that  this  deed  was  upon  a  secret  trust  that  Jame^^ 
Tucker,  the  donee,  should  emancipate  the  slave,  and  further 
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that  it  was  executed  upon  the  understanding  that  if  the  testator 
recovered  of  the  disease,  which  threatened  his  life  at  the  time . 
of  the  execution  of  the  deed,  the  slave  was  to  continue  the  pro- 
perty of  the  testator.  To  prove  that  these  were  the  conditions 
upon  which  the  deed  was  executed,  the  contestants  offered  to 
file  interrogatories  to  James  Tucker,  the  donee,  and  moved  the 
court  for  an  order  requiring  him  to  answer  them.  The  court 
refused  to  allow  the  interrogatories  and  to  compel  James  Tucker 
to  answer  them,  and  also  refused  to  charge  the  executors  with 
the  value  of  this  slave  as  a  portion  of  the  estate.  If  it  had 
been  fully  proved  that  the  deed  was  executed,  and  the  slave 
delivered  to  the  donee,  upon  one  or  both  of  these  conditions, 
still  the  court  should  not  have  charged  the  executors  with  the 
value  of  this  slave,  nor  should  they  have  been  required  to  bring, 
him  into  the  distribution  as  a  portion  of  the  estate.  It  is  true, 
we  have  frequently  decided  that  a  slave  is  incapable  of  receiving, 
his  freedom  by  way  of  a  legacy,  (Carroll  &  Wife  v.  Brumby, 
adn^'r,  13  Ala.  102,  and  cases  there  cited,)  but  it  is  manifest  that 
if  the  owner  of  a  slave  conveys  him  by  deed  to  another  upon 
the  secret  trust  that  the  donee  shall  emancipate  the  slave,  the 
title  will  vest  absolutely  in  the  donee,  and  the  donor  can  no 
more  revoke  such  a  gift  than  he  could  one  to  which  no  condi- 
tion was  attached.  The  deed  executed  by  the  testator  was 
blading  on  him,  although  he  may  have  intended  that  the  donee 
should  emancipate  the  slave,  and  being  binding  on  him,  it  is 
equally  so  as  against  his  distributees  or  legatees. 

If  it  had  been  shown  that  the  deed  was  executed  upon  the 
condition,  that  if  the  testator  recovered,  the  slave  should  be  re- 
turned to  him  as  his  property,  still  the  executors  could  not  have 
been  charged  with  his  value  on  the  final  settlement;  fi»r  if  we 
could  consider  the  gift  of  this  slave  by  deed  as  a  gift  mortis 
causa,  still  it  is  perfectly  clear  that  the  executors  could  not  be 
compelled  to  account  for  his  value  to  the  distributees  or  the 
legatees  of  the  testator.  A  donee  of  such  a  gift  claims  directly 
from  the  donor  in  his  life-time,  and  although  the  subject  of  the 
gift  may  be  liable  to  the  payment  of  the  debts  of  the  donor  after 
his  death,  it  is  entirely  clear  that  it  is  not  subject  to  the  claims 
of  distributees  or  legatees  under  the  will  of  the  testator. — 1  Wii- 
Jiams  on  Ex'rs,  505;  Lomax  on  Ex'rs,  vol.  1,  278. 

But  it  is  urged  that  as  the  deed  has  not  been  recorded,  it  is 
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void.  As  between  the  donor  and  donee  and  their  representa- 
tives, there  is  no  necessity  for  the  registration  of  tlie  deed. — ■ 
McRae  v.  Pegues,  4  Ala.  158. 

]n  regard  to  the  safe  of  those  slaves,  which  were  soM  for  the 
purpose  of  paying  the  debts,  we  need  only  say  that  the  will  ex- 
pressly authorised  the  executors  to  sell  and  pointed  out  the 
mode  in  which  the  sates  should  be  made.  The  dissent  of  the 
widow  from  the  will  could  not  affect  the  powers  given  to  the 
executors,  authorising  them  to  sell  for  the  purpose  of  paying 
the  debts  of  the  testator. 

We  must  reverse  the  decree  for  the  error  we  have  pointed 
out,  in  allowing  the  executors  a  credit  of  $126  yVo»  vvhich  they 
alleged  that  they  had  paid  to  Isham  Nance  upon  a  debt  due  to 
him  from  the  testator,  and  the  cause  must  be  remanded.  Upon 
another  trial  the  parties  will  have  a  full  opportunity  to  examine 
the  question,  whether  the  executors  are  chargeable  with  the 
debt  of  one  hundred  and  ten  dollars  alleged  to  be  due  to  the 
testator  from  Isham  Nance,  and  therefore  we  have  thought  it' 
unnecessary  to  examine  that  question.  Let  the  decree  be  re- 
versed and  the  cause  remanded* 


THOMPSON   vs.  GATES. 

1 .  The  sureties  in  an  attachment  bond  are  not  liable  for  the  cost?  ac-* 
crning  on  a  trial  of  tlie  right  of  property  between  the  plaintiff  and  a 
third  person  who  interposes  a  claim  to  the  property  levied  on  imder 
the  attaclunent. 

Erkor  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg. 

Blockek,  for  the  plaintifi":  The  ruling  of  the  Circuit  Court, 
in  vacating  the  judgment  against  O.  B.  Gates  for  costs,  was 
erroneous.  By  becoming  security  for  the  plaintiff  in  the  at- 
tachment, he  stipulates  to  carry  on  the  suit  to  effect,  and  the 
law  provides,  his  liability  shalt  be  the  same  as  chat  of  his  prin- 
cipal.—Clay's  Dig.  60,  §  27. 
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LocKwooD,  for  the  defendant: 

The  attachment  bond  was  made  to  Gurley  only,  and  to  him 
alone  is  the  security  to  the  bond  h'able.  Thompson  is  no  party 
to  the  bond,  and  can  have  no  claim  whatever  on  the  security. 
The  common  law  fixes  no  liability  outside  the  bond,  and  I  have 
not  been  able  to  find  any  statute  creating  such  liability  on  the 
security. 

It  is  possible  Thompson  may  have  a  claim  against  the  plain- 
tiffin  the  attachment  for  a  trespass.  G.  B.  Gates,  the  security, 
was  not  privy  to  the  trespass — he  did  not  procure  the  attach- 
ment to  be  levied  on  the  goods  of  Thompson,  who  is  no  party 
to  the  bond,  or  original  proceedings  in  the  attachment.  Thomp- 
son, therefore,  has  no  claim  on  the  security,  either  for  costs  or 
damages  in  this  case. 

The  last  clause  of  the  27th  section,  p.  GO,  Clay's  Digest, 
states  that  the  "security  shall  be  subject  to  all  the  liabilities  of 
the  jrrincipal  in  the  bond."  That  clearly  has  reference  to  the 
hond,  and  is  confined  to  the  bond.  It  cannot  mean  that  the  se- 
curity to  the  bond  shall  be  subject  to  all  the  liabilities  of  the 
plaintiff  in  the  attachment,  arising  in  any  manner  from  the  at- 
tachment. Such  has  not  been  the  construction,  or  the  decis- 
ions of  this  court  on  that  subject.  The  security  to  the  bond 
given  by  the  claimant  to  try  the  right  of  property  levied  on,  is 
not  liable  for  costs. — Hooper  v.  Pair,  3  Port.  405. 

PARSONS,  J. — An  original  attachment  was  sued  out  in 
favor  of  Hezekiah  Gates  against  the  estate  of  one  Gurley, 
returnable  to  the  Circuit  Court  of  Mobile.  George  B.  Gates 
was  the  plaintiff's  surety  in  the  bond  required  by  the  statute  to 
obtain  the  attachment.  The  attachment  was  levied  on  certain 
personal  property  as  the  pro[)erty  of  the  defendant  in  the  at- 
tachment. This  was  claimed  by  Thompson,  the  plaintiff  in 
error;  an  issue  was  made  for  the  trial  of  the  right  of  this  pro- 
perty between  the  plaintiff  in  attachment  and  Thompson,  and 
the  verdict  was  in  Thompson's  favor.  The  court  below  de- 
cided that  there  could  be  no  judgment  against  George  B.  Gates 
tor  the  costs  of  this  trial;  and  this  is  now  assigned  as  error.  The 
statute  makes  the  surely  in  the  attachment  bond  sul)ject  to  all 
the  liabilities  of  the  principal  in  the  bond. — Clay's  Dig.  CO, 
§  27.     But  the  bond  is  required  to  be  made  payable  to  the 
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defendant  in  the  attachment  and  is  intended  solely  for  his 
indemnity.  The  condition  of  this  bond  concludes  in  the  fol- 
lowing language :  "  Now  if  the  said  Gates  shall  prosecute  his 
attachment  to  effect,  and  pay  to  said  Gurley  all  such  dam- 
ages as  he  may  sustain  by  the  wrongful  or  vexatious  suing 
out  thereof,  then  the  above  obligation  to  be  void;  otherwise  to 
remain  in  full  force  and  effect."  The  section,  therefore, 
which  subjects  the  surety  to  all  the  liability  of  his  principal, 
must  be  so  construed  as  to  extend  only  to  the  liability  for 
which  the  bond  was  required.  It  is  of  no  importance  to  the 
defendant  in  the  attachment,  whether  Thompson  ever  gets 
his  costs  of  the  trial  of  the  right  of  property.  Let  the  judg- 
ment be  affirmed. 


DUPREE  vs.  PERRY. 

1 .  A  writ  of  error  can  only  be  sued  out  by  one  who  is  a  party  or  priyy 
to  the  record,  and  who  has  been  injured  By  the  judgment  aad  will 
be  benefitted  by  its  reversal. 

2.  When  an  Orphans'  Court  in  this  State,  in  the  rightful  exercise  of  its 
jorLsdiction,  ha.s  appointed  a  guardian  for  the  person  and  estate  of  a 
minor,  no  one  else  can  be  recognized  as  the  lawful  guardian,  wliilst 
such  appomtmeut  remains  unrevoked. 

3.^  In  such  case,  the  removal  of  the  guardian  or  ward  to  another  State 
,  does  not  divest  the  jmisdiction,  or  confer  authority  upon  its  courts 
to  appoint  a  guardian,  who  can  supersede  the  guardian  appointed 
here. 

4..^  In  determining  whether  the  guardianship  of  a  minor  shall  l)e  trans- 
fered  from  this  to  another  State,  the  Orphans'  Court  must  necessarily 
exercise  a  sound  discretion,  and  if  the  order  is  refused,  the  letters  of 
guardianship,  grauted  by  the  court  of  the  State  into  which  the  trans- 
fer is  proposed  to  be  made,  should  be  treated  as  a  nullity,  and  as 
coufering  no  right  on  the  person  to  whom  they  have  issued. 

5.  The  design  of  the  settlement,  which  the  statute  requires  to  be  made 
before  an  order  can  be  granted  for  the  transfer  of  a  guardianship 
from  this  to  anotlier  State,  is  to  furnish  the  court,  into  which  it  is 
proposed  to  be  removed,  with  record  evidence  of  the  condition  of 
the  estate  and  of  tlie  propert)^  of  the  ward,  so  that  such  court  may 
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be  able  to  see  by  an  inspection  of  the  record  with  what  the  guardian 
appointed  by  it,  is  justly  chargeable.  A  settlement  that  fails  to  show 
this  is  insiifficient  to  authorise  the  transfer. 
6.  To  authorise  the  transfer  of  the  guardianship  of  a  minor,  under  the 
statute,  from  this  State  to. another,  both  the  guardian  and  ward  must, 
reside  m  the  State  to  which  it  is  proposed  to  remote  it. 

Error  to  the  Orphans'  Court  of  Pickens. 

R.  H.  Smith,  for  tlie  plaintiiF. 

Ormond,  for  the  defendant. 

CHILTON,   J. — The  case  made  hy  the   record   is   this: 
Joseph  E.  Dupree  died  in  the  cotmty  of  Pickens,  leaving  a>, 
widow   and    three   children;    the   widow   afterwards    married 
Perry,  the  defendant  in  error,  who  was  tliereupon  appointed, 
by  the  Orphans'  Court  of  Pickens  the  guardian  of  the  per- 
sons and  estates  of  two  of  the  orphan  children,  to-wit,  Ara- 
bella and  Thomas  J.  Dupree,    (the  other  child  having  died; 
in  Its  infancy) — and  entered  upon  the  duties  of  guardian  as 
the  statute  requires;  afterwards  the  widow  died  and  the  said, 
guardian   removed  to  the   Slate   of  Texas,    taking  with  him, 
Thomas,  one  of  his  wards,  but  leaving  Arabella  at  her  grand- 
mother's,  in   Noxubee  county,   in  the   Slate   of  Mississippi ; 
Perry,  after  his  removal  to  Texas,  took  out  letters  of  guardi- 
anship in  that  State  upon  the  persons  and  property  of  his  two 
wards,  and  on  the  Sth  of  August  1849,  having  so  obtained  let- 
ters, moved  the  Orphans'  Court  of  Pickens  county  for  an  order, 
allowing  him  to  remove  the  guardianship  of  said  estate  of  Ara- 
bella and   Thomas  J.  Dupree   to   Texas — which   order  was 
granted.     It  appears  by  the  entry  that  ono  James  Henry  re-, 
sisted  this  motion,  but  it  is  not  shown  by  any  of  the  proceed- 
ings j^iow  he  came  into  the  case.     It  further  appears  that  on  the 
8ih  day  of  May  1849,  Thomas  D.  Dupree,  styled  in  the  record" 
"  die  guardian  ad  litem  of  Arabella,  her  next  friend  and  uncle," 
obtained  letters  of  guardianship  on  her  person  and  estate  from 
the  Probate  Court  of  Noxubee  county,  Mississippi;  and  that  on 
the  2Gih  July  1S49,  Perry  filed  his  account  current  and  vouch- 
ers in  the.  Orphans'  Court  of  Pickens  for  a  final  settlement  o( 
said  guardianship,  whereupon  the  judge  appointed  the  second 
Monday'  in  September  then  next  for  said  final  settlement,  and 
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ordered  publication  to  be  made  accordingly.  Immediately  fol- 
lowing this  entry  is  one  for  the  removal  of  the  property  of  the 
ward  to  Texas,  made  the  8th  August  1849,  in  vacation.  Then 
follows,  without  date,  an  entry,  purporting  to  be  a  final  settle- 
ment of  the  guardianship  of  Perry  with  both  his  wards,  and  the 
court  determines  that  the  said  Perry  as  guardian  has  in  his 
hands,  belonging  to  his  ward,  Arabella,  the  sum  of  one  thou- 
sand two  hundred  and  ninety-five  yVo  dollars.  The  entry  then 
proceeds,  *'  It  is  therefore  ordered  and  decreed  by  the  court, 
that  Arabella  Dupree,  minor  heir  of  Joseph  E.  Dupree,  de- 
ceased, recover  by  her  guardian  ad  litem,  Thomas  D.  Dupree, 
of  Jesse  M.  Perry,  late  guardian  of  said  minor,  the  sum  of 
$1295  yVo«"  It  does  not  appear  any  where  by  the  record  that 
Perry  has  been  removed,  or  resigned  his  guardianship,  but  he 
still  appears  to  be  the  guardian  in  Pickens  county ;  for  even 
conceding  the  order  for  the  removal  of  the  property  to  be  valid, 
a  portion  of  the  estate,  as  is  shown  by  the  return  of  said  guard- 
ian, consists  of  immovable  estate,  land,  as  to  which  the  order  is 
nugatory.  On  the  21st  Aug.  1849,  Thomas  D.  Dupree,  "  as 
the  next  friend"  of  Arabella  Dupree,  exhibited  his  petition  in 
the  Orphans'  Court  of  Pickens,  in  which  is  set  forth  the  several 
appointments  to  the  guardianship,  as  above  stated,  praying  that 
said  Perry  be  required  to  make  a  final  settlement  of  his  guardi- 
anship; that  the  order  made  the  8th  Aug.  1849,  may  be  re- 
voked ;  that  he,  Thomas  D.  Dupree,  may,  by  virtue  of  h's 
letters,  remove  the  guardianship  of  said  Arabella's  estate  to 
Noxubee  county,  in  the  State  of  Mississippi ;  that  he  may  be 
appointed  guardian  ad  litem  to  the  final  settlement  to  be  made ; 
and  that  an  order  may  be  passed  (if  necessary)  to  make  him  a 
party  to  the  proceedings  had  on  the  Sth  Aug.  1849,  so  as  to 
site  out  a  writ  of  error  against  said  proceedings,  &c.  This 
petition  was  demurred  to  by  the  counsel  of  Perry.  Upon  the 
hearing  of  the  petition,  as  appears  by  an  entry  which  bears  no 
date,  the  court  refused  to  reverse,  re-examine  or  set  aside  the 
entry  made  the  Sth  August,  or  to  revoke  Perry's  letters  of 
guardianship ;  but  allowed  the  petitioner  to  become  guardian 
ad  litem  to  the  proceedings  of  final  setde.nent,  and  also  to  be 
made  a  party,  so  as  to  sue  out  a  writ  of  error  upon  the  order 
made  for  the  removal  of  the  ward's  properly  to  Texas.  It  ap- 
pears by  the  record,  that  Perry  still  remains  the  guardian  of  the 


JUNE  TERM,  1850.  37 

Dupree  v.  Perry. 

infant,  Arabella,  no  order  appearing  for  his  removal.  The  writ 
of  error  proposes  to  bring  up  for  our  revision,  not  only  the  or- 
der of  removal,  but  the  final  decree,  and  errors  are  likewise 
assigned  upon  the  action  of  the  court  on  the  petition. 

These  being  the  facts  of  the  case,  let  us  inquire  what  right 
Thomas  D.  Dupree  has  to  contest  the  regularity  of  the  pro- 
ceedings had  in  the  Orphans'  Court;  for  if  he  be  a  mere  stranger, 
he  cannot  maintain  this  writ  of  error.  It  is  well  settled  that  a 
writ  of  error  can  only  be  prosecuted  by  one  who  is  a  party  or 
privy  to  the  record,  and  who  has  been  injured  by  the  judg- 
ment and  will  be  benefitted  by  its  reversal. — Hill's  Heirs  v. 
Hill's  Ex'rs,  6  Ala.  166,  and  cases  cited. 

Thomas  D.  Dupree  insisted  in  his  petition  that  he  was  the 
guardian  of  this  infant,  and  therefore  was  entitled  to  contest ; 
but  this  cannot  be.  The  Orphans'  Court  of  Pickens  had,  at 
the  time  Perry  was  appointed,  full  jurisdiction,  both  as  to  the 
person  and  property  of  the  ward,  and  having  rightfully  obtained 
jurisdiction  and  exercised  it  in  the  appointment  of  a  guardian, 
until  his  letters  were  revoked,  no  one  else  could  be  regarded 
as  the  rightful  guardian.  The  removal  of  the  guardian  to  Texas, 
or  of  the  ward  to  Mississippi,  did  not  take  away  that  jurisdic- 
tion and  enable  the  courts  of  these  States  to  appoint  guardians, 
who  could  supersede  the  one  appointed  here.  In  Dorman  v. 
Ogbourne,  16  Ala.  750,  we  had  occasion  to  examine  the  ques- 
tion, how  far  the  rights  of  a  guardian  properly  appointed  by  an 
Orphans'  Court,  having  rightful  jurisdiction  in  one  county,  is 
affected  by  the  subsequent  appointment  in  another  county,  the 
first  appointment  remaining  unrevoked,  and  we  then  held,  as 
the  resuJt  of  our  legislation,  "  that  if  a  particular  Orphans'  Court, 
having  jurisdiction  of  an  orphan  and  of  his  estate,  appoints  a 
guardian  of  them  both,  that  court  has  the  exclusive  jurisdiction 
afterwards,  and  there  is  no  authority  for  another  Orphans'  Court, 
either  to  remove  such  guardian,  or  to  supersede  him  by  a  new 
appointment."  Now  it  would  seem  to  follow,  that  if  the  re- 
moval of  the  ward,  or  the  transfer  of  his  estate  from  one  county 
to  another  in  the  Slate,  did  not  confer  upon  the  judge  of  the 
Orphans'  Court  of  the  county  in  which  both  might  be,  the  right 
to  issue  letters,  &c.,  that,  for  greater  reason,  their  removal  out 
of  the  State  would  not  do  so.  It  is  true  the  statute  confers  on 
the  Orphans'  Courts,  in  certain  cases,  the  power  of  ordering 
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the  guardianship  of  orphans  to  be  transferee!  from  one  county 
to  another  in  the  State,  and  from  this  Stale  to  another:  but  we 
apprehend  that,  as  respects  the  transfer  from  this  State  to  ano- 
ther, the  Orphans'  Court  must,  under  the  statute,  necessarily 
exercise  a  sound  discretion,  in  determining  whether  it  shall  be 
done.  The  language  of  the  act  is,  "And  the  court  shall  and 
may  reject  the  application,  and  refuse  such  order,  whenever  it 
is  satisfied  it  is  not  for  the  benefit  of  the  heir  &c.,  that  such 
removal  shall  take  place,"  and  we  are  not  prepared  to  say  that 
the  court  did  wrong  in  refusing  the  application  of  T.  D.  Du- 
pree to  remove  the  property  to  Mississippi.  What  then  is  the 
effect  of  the  appointment  of  Dupree  as  guardian  by  the  Missis- 
sippi Court  of  Probate,  since  the  judge  of  the  Orphans'  Court 
of  Pickens  refuses  to  consider  him  as  entitled  to  the  property 
iQ  virtue  of  it,  under  the  statute,  and  to  make  an  order  of  remo- 
val ?  It  is  certain  there  cannol  be  two  guardians  deriving  their 
pcrwers  under  distinct  appointments,  and  operating  upon  the 
person  and  property  of  the  ward,  in  the  same  jurisdiction,  at 
the  same  time.  This  would  be  to  deliver  the  estates  of  or- 
phans over  to  the  greatest  confusion,  and  to  waste  them  by 
scrambles  for  the  property  by  the  conflicting  interest  of  con- 
tending guardians.  Our  opinion  is,  so  far  as  the  action  of  the 
Orphans'  Court  of  Pickens  is  concerned,  that  after  refusing  the 
order  of  removal  of  the  property  to  Mississippi,  the  grant  of  let- 
ters of  guardianship  by  the  Probate  Court  of  the  county  of 
Noxubee  may  be  treated  as  null  and  void,  and  as  confering  no 
right  on  the  plaintiff  in  error,  Thomas  D.  Dupree.  Perry  is 
the  guardian  in  that  court,  and  until  his  authority  as  such  is  re- 
voked in  some  way  known  to  the  statute  law  of  this  State,  the 
court  is  bound  to  respect  his  rights,  and  to  permit  him  to  retain 
the  property  so  long  as  it  devolves  on  him  the  fiduciary  relation 
of  guardian.  As  then  Thomas  D.  Dupree  occupies  none  other 
than  the  relation  of  a  stranger  to  the  record  in  this  case,  so  far 
as  any  supposed  right  of  his  may  have  been  violated,  he  has  no 
right  to  intervene  between  the  rightful  guardian  and  the  ward- 
and  to  say  the  latter  has  been  injured.  Suppose  the  order  of 
removal  of  the  property  to  Texas  is  irregular,  (and  we  are  in- 
clined to  think  it  is  wanting  in  several  particulars  to  make  it 
conform  to  the  statute,  if  the  record  before  us  is  all  that  is  shown 
by  the  records  of  the  Orphans'  Court  concerning  it,)  what  inte- 
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rest  has  T.  D.  Dupree  in  litigating  that  matter?  He  had 
nothing  whatever  to  do  with  it ;  is  no  parly  or  privy  to  the  pro- 
ceedings; and  if  he  be  not  a  guardian,  whose  authority  over  the 
estate  can  be  looked  to,  he  has  no  interest  to  propound,  and 
the  order  of  the  court,  allowing  him  to  sue  out  a  writ  of  error, 
is  no  more  than  if  the  court  had  given  the  permission  to  a 
stranger.  So  that  we  cannot  look  to  this  order  as  confering 
any  right  upon  Dupree  to  become  a  party,  so  as  to  review  the 
order  of  removal. 

But  he  was  appointed  the  guardian  ad  litem  of  the  infant 
Ward  to  protect  her  rights  upon  the  final  settlement,  and  as  such, 
it  became  his  duty,  if  a  decree  had  been  pronounced  prejudi- 
cial to  her,  to  see  to  its  correction.  We  think,  under  our 
statute,  allowing  amendments  of  writs  of  error,  we  may  con- 
sider the  decree  of  final  settlement  properly  before  us  for  re- 
vision. 

The  act  of  1S37,  under  which  this  settlement  was  had,  (Clay's- 
Dig.  270,  §  17,)  provides,  "That  letters  of  guardianship,  that 
have  heretofore,  or  may  be  hereafter  granted  by  any  court  of  this- 
State,  having  jurisdiction  of  the  person  and  estate,  or  of  the  es- 
tate only,  of  any  infant  under  the  age  of  twenty-one  years,  and  the- 
guardian,  to  whom  letters  of  guardianship  have  or  may  be  granted, 
shall  desire  to  remove  the  personal  property  and  estate  of  such  in- 
fant to  another  State,  it  shall  be  lawful  for  him  to  do  so,  uyon  first 
'  maJcing  a  full  and  final  settlement  of  his  gua.rdia7is7iip  with  the 
proper  court  of  this  State,  in  the  manner  now  yi- escribed  hy  law.'''' 
The  act  then  provides  for  the  production  and  recording  of  the 
evidence  of  the  appointment  of  such  guardian  in  another  State  j 
the  proof  of  the  sufficiency  of  the  security  given,  and  also 
proof  that  the  guardian,  as  well  as  the  ward,  are  inhabitants  of 
the  State  to  which  it  is  proposed  to  remove  the  property.  The 
object  of  the  statute  in  requiring  a  full  settlement  to  be  made, 
prior  to  the  order  of  removal,  was-  to  furnish  the  ward  with 
record  evidence  against  his  guardian  of  the  amount  of  the  es- 
tate which  came  to  his  hands,  and  for  which  he  would  be 
chargeable  in  the  court  to  which  the  guardianship  may,  by  the 
order,  be  moved,  upon  the  production  of  the  record  of  the  Or- 
phans' Court  of  this  State.  The  record  here  should  be  such 
as  to  exhibit  the  true  condition  and  situation  of  the  estate,  the 
property  to  which  the  ward  is  entitled,  and  the  amount  for  which 
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the  guardian  is  justly  chargeable.  The  court,  to  which  the 
property  is  removed,  should  be  enabled  by  the  production  of 
the  record  from  this  State  to  see,  by  inspecting  it,  what  sum  and 
for  what  property  the  guardian  should  be  held  accountable. 
Such  is  not  the  condition  of  this  record.  There  appears  to  be 
no  inventory,  and  although  the  account  current  speaks  of  cer- 
tain sums  being  for  rent  of  land  and  hire  of  slaves,  it  is  not 
ahovvn  what  land  or  how  many  slaves  belong  to  the  ward,  or 
whether  either  land  or  slaves  were  at  the  time  of  the  settlement 
in  the  possession  of  the  guardian.  The  estate  of  the  ward,  up- 
on a  view  of  the  whole  case,  is  left  in  a  very  singular  condition. 
In  the  first  place,  as  we  have  said,  there  is  still  a  subsisting 
guardianship  in  the  county  of  Pickens — no  order  of  revocation 
of  the  letters,  or  for  displacing  the  guardian,  appearing ;  the 
ward  herself  is  in  Mississippi,  and  the  court  there,  having  ju- 
risdiction of  her  person,  has  appointed  a  guardian;  and  the 
original  guardian,  both  of  her  person  and  estate,  has  obtained 
letters  in  Texas,  to  which  State  he  has  removed.  In  the  con- 
troversy between  these  two  guardians,  the  court  in  Pickens  has 
decreed  that  the  property  of  the  ward  which  is  in  the  hands  of 
Perry,  the  Texas  guardian,  may  be  removed  by  him  to  his 
place  of  residence  in  Texas,  while  the  maney  due  from  him  to 
his  ward  shall  be  recovered  by  her,  by  her  guardian  ad  liteniy 
who  is  also  the  guardian  appointed  by  the  Mississippi  court. 
This  is  clearly  wrong.  The  property  should  be  kept  together. 
If,  in  the  opinion  of  the  court,  it  would  be  for  the  benefit  of  the 
ward  to  have  ber  estate  removed  to  Mississippi,  an  order  should 
be  made  discharging  the  present  guardian.  Perry,  and,  after 
ascertaining  the  amount  of  such  estate,  directing  it  to  be  deliv- 
ered over  to  the  Mississippi  guardian,  on  his  complying  with 
the  requisites  of  the  statute. — Clay's  Dig.  271,  §§  20,  21.  It 
is  very  clear  that  the  appointment  of  Perry  by  the  court  of 
Texas,  guardian  of  Arabella,  that  court  having  no  jurisdiction 
over  either  her  person  or  estate,  is  void,  and  ought  not  to  be 
regarded  by  the  Orphans'  Court  of  Pickens  as  confering  any 
authority  upon  him,  under  the  act  of  1837,  (Dig.  270,  §  17,) 
to  remove  the  property  there.  The  guardian  and  the  ward  must 
both  be  inhabitants  of  Texas,  to  authorise  the  court  here  pro- 
perly to  order  the  estate  to  be  removed  tliere.  The  order  for 
removal  has  passed,  but  it  has  not  been  executed,  and  the  set- 
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tlement  remains  to  be  perfected.  The  estate  is  still  under  the 
power  of  the  Orphans'  Court  of  Pickens,  and  in  the  hands  of  a 
guardian  amenable  to  that  court.  It  is  only  after  "  a  full  and 
flnal  settlement  of  his  guardianship  in  this  State  with  the  proper 
court,"  that  the  order  of  removal  can  be  made,  and  as  we  have 
seen  the  attempted  settlement  is  erroneous  and  must  be  reversed, 
the  order  of  removal,  based  upon  it,  also  fails.  We  say  this 
much,  that  the  Orphans'  Court  of  Pickens  may  not  consider 
itself  tied  down  by  the  previous  order,  so  as  to  be  powerless  in 
the  matter  of  husbanding  this  estate  for  the  ward,  and  placing 
it  in  the  hands  of  such  guardian,  as  will  best  secure  the  faithful 
management  of  it  for  her  benefit.  There  may  be  many  cir- 
cumstances connected  with  this  case,  which  the  record  does  not 
disclose,  but  as  we  must  look  alone  to  what  it  does  show,  we 
would  observe,  that  the  removal  of  Perry,  the  guardian,  out  of 
the  jurisdiction  of  the  court,  furnishes  good  grounds  for  dis- 
placing him — (S  Ala.  7S1;  11  ib.  461) — that  it  should  not  be 
tolerated  for  a  guardian  to  remove  into  a  distant  country,  leav- 
ing his  ward  unprovided  for,  as  the  petition  asserts,  in  this,  and 
to  take  her  property  with  him,  thus  separating  her  from  it. 
The  court  should  see  to  it,  that  her  estate  should  be  so  situ- 
ated, as  that  the  proceeds  thereof  may  be  made  available  for  her 
support  and  education,  and  make  such  order  concerning  its 
(management,  as  will  best  secure  her  interes-t. 

Let  the  decree  of  settlement,  as  to  Arabella  Dupree,  be  re- 
versed, and  the  cause  remanded,,  that  the  guardian  may  show 
cause  why  his  letters  should  not  be  revoked,  and  the  guardian- 
ship either  committed  to  other  hands,  or  the  estate  ordered  to 
be  delivered  over  to  the  guardian  appointed  in  the  State  of 
Mississippi,  where  the  ward  resides,  upon  his  complying  with 
the  statute,  if  tlie  Orphans'  Court  of  Pickens  should  think  it 
most  advantageous  to  the  ward*. 


•H 
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1.  Where  the  vendor  of  real  estate  has  executed  his  bond  conditioned 
to  make  title  on  the  payment  of  the  purchase  money,  the  contract  is 
considered  by  a  court  of  equity  in  the  ilature  of  a  mortgage,  with 
all  its  equitable  rights  and  incidents. 

2.  In  such  case,  the  debt  being  regarded  as  the  principal  and  the  lien 
as  an  incident  to  secure  its  payment,  the  assignment  of  a  note  given 
for  tlie  purchase  money,  unless  otherwise  agreed  upon,  necessarily 
operates  as  a  transfer  of  the  lien. 

3.  The  lien  thus  acquired  will  not  be  lost  by  the  assignee  extending 
the  day  of  payment,  and  taking  a  new  note  for  tl>e  purchase  money 
in  his  own  name,  Ixit  will  continue  to  attend  the  debt,  until  it  is  paid, 
or  extinguished,  or  the  lien  itself  is  destroyed  by  contract  between 
the  parties. 

Error  to  the  Chancery  Coufe  of  Barbour.  Tried  before 
the  Hon.  J.  W.  Lesesne. 

P.  T.  Sayre,  for  the  plain liffs : 
L  The  lien  cannot  be  enforced — 

1.  Because  the  contract  was  not  made  with  reference  to  the 
lien,  new  security  having  been  taken. — 7  Ala.  318. 

2.  Because  the  security  was  destroyed  and  extinguished  by 
the  taki»g  of  a  new  note. — 4  Kent,  193. 

3.  The  new  note  was  not  a  renewal  of  the  land  note,  because 
the  contract  was  with  different  parties.  It  was  a  new  contract, 
for  a  different  note — the  payee  of  which  was  different. 

II.  Banks  had  a  right  to  relinquish  the  lien  by  his  own  act, 
or  it  may  be  done  by  implication  of  law — he  had  a  right  also  to 
transfer  it.  By  taking  a  new  note  payable  to  himself,  instead 
of  Saunders,  he  did  away  with  the  debt  due  by  Conner  to  Saun- 
ders for  the  land — for  the  latter  pays  the  purchase  money  of  the 
land.  When  the  purchase  money  is  paid,  the  lien  upon  the 
land  is  gone,  for  it  exists  only  so  long  as  the  debt  exists.  The 
bill  charges  that  the  old  note  is  extinguished.  If  the  old  note 
is  extinguished,  then  all  the  incidents  which  attached  to  the  old 
note  are  extinguished,  and  therefore  the  lien  upon  the  land  is 
gone.  The  contract  between  Saunders  and  Banks,  by  which 
the  latter  obtained  th«  lien  of  the  former,  is  ended. 
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BuFORD,   for  the  defendant: 
't  1.  Vendor  with  bond  has  a  lien,  which  possesses  all  the  quali- 
ties of  a  mortgage  lien. — 6  Port.  452;  5  Ala.  399;  7  ib.  321. 

2.  Vendor's  lien   passes  to  his  assignee  by  endorsement  or 
delivery.— 7  Ala.  321;  10  ib.  441. 

-K  3.  .When  a  bond  only  is  given,  taking  additional  security  is 
no  waiver  of  the  lien — such  is  the  case  only  when  an  absoliUc 
deed  is  made.  Retaining  the  title  is  conclusive  evidence  that  the 
lien  is  not  waived. — 5  Ala.  402;  3  ib.  302;  3  Powell  on  Mori. 
1062. 

4.  Renewal  of  note  for  the  purchase  money  does  not  afiect 

the  lien — the  lien  follows  the  consideration,  of  which  the  note 

is  mere  evidence. — 1  Freeman's  (Miss.)  Ch.  R.  79;  9  Mass.  232; 

16  Pick.  22;  8  ib.  522;  3  Conn.  R.  146;  1  Pet.  448;  10  Ala.  320. 

.->v.   ■ 

DARGAN,  C.  J. — The  bill  and  the  amendments  thereto 
show  that  Stephen  B.  Saunders,  deceased,  in  his  life-time,  sold 
the  land  in  controversy  to  Milton  C.  Conner,  who  gave  his  note 
for  the  purchase  money,  amounting  to  two  thousand  dollars, 
payable  on  the  first  of  January  1841.     No  deed  was  then  exe- 
cuted, but  Saunders  gave  his  bonLJ  to  make  titles.     The  note 
for  the  purchase  money  was  transfered  to  the  complainant,  and 
its  payment  was  guarantied  by  Saunders,  the  payee,  and  one 
Tripp.     After  the  note  fell  due,  the  complainant  extended  the 
time  of  payment  and  took  a  new  note  from  Conner,  including 
interest,  and  gave  up  the  note  given  by  Conner  to  Saunders  at 
the  time  of  the  purchase.     Milton  C.  Conner  then  sold  the  land 
to  John  F.  Conner  and  transfered  to  him  the  bond  for  titles 
executed  by  Saunders.     These  facts  are  not  denied  by  the  an- 
swer of  John  F.  Conner,  who  alone  answered  the  bill,  but  he 
insists  that  by  renewing  the  note  and  extending  the  time  of  pay- 
ing the  purchase  money,  the  lien  is  lost.     He  further  alleges 
that  since  the  death  of  Saunders,  he  had  obtained  a  decree  in 
the  Orphans'  Court  against  his  executors,  requiring  them  to 
execute  to  him  a  deed  to  the  land,  which  they  had  done  in  ac- 
cordance with  the  decree,  and  that  therel)y  he  had  obtained  the 
legal  title.     The  question  growing  out  of  the  foregoing  facts  is, 
whether  the  land  is  chargeable  with  the  payment  of  the  note  ex- 
ecuted by  Milton  C.  Conner  to  the  complainant,  in  lieu  of  the 
note  given  for  the  purchase  money,  and  which  was  in  e.\.tension 
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of  the  time  of  payment.  It  is  a  well  settled  rule,  that  the  ven" 
dor  of  real  estate,  who  has  not  executed  a  deed  to  the  purchaser, 
holds  the  legal  title  as  a  security  for  the  payment  of  the  pur- 
chase money;  and  if  he  has  executed  a  bond  to  make  titles  when 
the  purchase  money  is  paid,  the  contract  in  a  court  of  equity 
will  be  considered  in  the  nature  of  a  conveyance  to  the  purcha- 
ser and  a  re-conveyance  back,  by  way  of  niortgage. — Haley  et 
al.  V.  Bennett,  5  Port.  452;  Chapman  v.  Chunn,  5  Ala.  397; 
Roper  v.  McCook  &  Robertson,  7  ib.  318.  In  the  case  before 
us,  the  pleadings  do  not  show  the  form  of  the  bond,  nor  was  it 
produced  on  the  trial  as  evidence,  so  far  as  we  can  discover 
from  the  record.  We  cannot  therefore  infer  that  there  are  any 
peculiar  provisions  contained  in  the  bond,  by  which  the  lien  of 
the  vendor  was  waived,  or  that  would  compel  him  to  make  title, 
notwithstanding  the  purchase  money  had  not  been  paid;  but  we 
must  consider  the  right  of  the  vendor  in  the  nature  of  a  mort- 
gage to  which  is  attached  all  the  equitable  rights  and  incidents 
of  a  mortgage  intended  to  secure  the  payment  of  the  pur- 
chase money.  As  it  is  clear  that  Saunders  retained  a  lien  on 
the  land  in  the  nature  of  a  mortgage  to  secure  the  payment  of 
the  purchase  mont.y,  the  transfer  of  the  note  to  the  complainant 
carried  with  it  the  lien ;  for  the  note  which  was  given  for  the 
purchase  money  must  be  considered  as  the  principal  and  the 
lien  as  an  incident  thereto  to  secure  its  ijnyment,  and  the  transfer 
of  the  note  will  necessarily  operate  as  a  transfer  of  the  lien, 
unless  by  the  contract  it  appears  that  the  parties  did  not  intend 
that  the  lien  should  pass.  In  the  case  of  Roper  v.  McCook  & 
Robertson,  7  Ala.  318,  this  court  held  that  the  equitable  lien  of 
a  vendor  would  pass  to  his  assignee  of  a  note  given  for  the  pay- 
ment of  the  purchase  money.  So  in  the  case  of  White  v.  Sto- 
rer  et  al.,  10  Ala.  441,  it  is  said  that  the  lien  of  a  vendor,  who 
has  conveyed  the  land  to  a  purchaser  and  taken  his  notes  for 
the  purchase  money,  is  not  lost  by  transfering  the  notes  to  ano- 
ther without  endorsement,  but  that  the  holder  of  the  notes  may 
enforce  the  lien  against  the  land  in  the  hands  of  the  purchaser 
or  his  vendee  with  notice.  Now  I  apprehend,  if  the  equitable 
lien  will  pass  with  the  note  to  the  assignee  of  the  vendor,  when 
he  has  executed  a  deed  for  titles,  it  will  not  be  denied  that  the 
lien  will  pass  with  the  note,  when  the  vendor  retains  the  legal 
title  to  secure  its  payment.  . 


JONE  TERM,  1850^_ 4«- 

Hail*  V.  Grigsby. 

Nor  was  the  lien  lost  by  extending  the  day  of  payment  and 
taking  a  new  note  from  the  purchaser.  The  consideration  of 
this  new  note  was  the  purchase  money.  The  debt  was  there- 
fore the  same,  ahliough  the  day  of  its  payment  was  postponed. 
The  lien  is  an  incident  to  the  debt  and  attends  upon  it  until  the 
debt  is  paid,  or  extinguished,  or  the  lien  itself  by  contract  is 
destroyed.  There  is  nothing  growing  out  of  the  contract  be- 
tween the  complainant  and  Milton  C.  Conner,  by  which  the 
payment  of  the  purchase  money  was  postponed,  from  which  we 
could  infer  that  it  was  the  intention  of  the  parties  that  the  lien 
should  be  abandoned  or  released.  We  must  therefore  hold 
that  it  still  continues  as  a  security  for  the  debt. 

It  is  not  necessary  to  notice  the  fact  relied  on  In  the  answer, 
that  John  F.  Conner  had  procured  the  legal  title,  for  that  alle- 
gation is  not  proved,  nor  is  it  responsive  to  the  bill ;  but  if  it  had 
been  proved,  it  would  be  difficult  to  perceive  how  he  could  have 
insisted  on  the  position  of  a  bona  Jide  purchaser  without  no- 
tice, for  as  he  took  from  Milton  C.  Conner  the  bond  of  Saun- 
ders to  make  title,  he  should  have  ascertained  whether  the  pur- 
chase money  was  paid  or  not.  He  probably  would  have  been 
charged  with  notice  of  the  complainant's  equity,  even  had  he 
shown  that  he  had  acquired  the  legal  title;  but  it  is  not  neces- 
sary to  decide  this  point,  for  as  the  case  stands  upon  the  record, 
he  is  the  assignee  of  the  bond  merely,  and  his  equitable  title  is 
subject  to  the  lien  of  the  complainant. 

In  no  aspect  of  the  case  can  we  perceive  any  error,  and  the 
decree  of  the  chancellor  must  be  affirmed. 


HAIR  vs.  GRIGSBY. 

1.  B.,  having  sold  a  parcel  of  land  to  E.  and  executed  a  bond  to  make 

title  on  the  payment  of  the  purchase  money,  received  from  E.  his 

-'  two  notes  therefor,  and  transfered  them  to  two  different  persons. — 

'  W.  &  R.  K.,  into  whose  hand.s  one  of  the  notes  came  by  delivery, 

havmg  sued  it  hi  the  name  of  B.,  for  their  use,  to  judgment,  and  a 
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return  of  no  property,  filed  a  bill  against  B.  and  E.  to  subject  the  land 
to  its  payment,  and  obtained  a  decree,  under  which  the  land  was 
sold  and  purchased  by  H. — K.,  to  whom  the  other  note  was  en- 
dorsed by  B.,  having  sued  it  to  judgment  and  a  return  of  no  property 
filed  his  bill  against  E.  alone  to  subject  the  land  to  the  satisfaction  of 
his  lien,  and  obtained  a  decree,  under  Avhich  the  land  was  sold  and 
purchased  by  G.     The  bill  of  W.  &  R.  K.  was  filed  before  that  of 
K.,  and  the  decree  and  sale  under  which  H.  purchased  was  also.  • 
prior  to  the  decree  and  sale  under  which  G.  purchased.     Held — That  • 
H.  by  his  purchase  acquired  the  legal  title  which  was  previously  in. 
B.,  and  as  G.  by  his  purchase  acquired  at  most  but  the  equitable  title 
that  was  in  E.,  the  title  of  H.  must  prevail  over  it  in  an  action  of 
ejectment. 

Error  to  the  Circuit  Court  of  Sumter.  Tried  before  the 
Hon.  Geo.  Goldthwaite. 

Hair,  for  the  plaintiff  in  error:  ; 

Neither  party  had  any  lien  upon  the  land,  until  created  by 
the  judgment  of  the  court.     "Where  A.  sells  land  to  B.  and, 
lakes  a  security  from  B.  for  the  purchase  money,  he  therebjr, 
waives  his  legal  lien  upon  the  land." — Foster  v.  The  Trustees, 
of  the  Athenaeum,  3  Ala.  302. 

"Where  A.  sells  land  to  B.,  retains  the  title  in  himself,  and. 
gives  a  bond  to  make  title  when  the  money  is  paid,  it  is  to  all 
intents  and  purposes  in  the  nature  of  a  mortgage,  and  all  the 
equitable  incidents  of  one  must  attach  to  the  contract. — Hailey . 
et  al.  V.  Bennett,  5  Port.  452. 

"  Where  a  debt  is  secured  by  mortgage,  or  a  transfer  of  the 
debt,  unless  otherwise  expressed  or  agreed,  it  is  a  transfer  of  the 
morgage  also." — Miller  v.  Jones,  2  Ala.  192. 

"A  decree  in  chancery,  authorising  a  sale  of  all  the  real  es- 
tate of  a  party,  is  good  as  evidence  against  all  the  world,  so  far 
as  the  transfer  of  the  right  of  such  party  to  another,  or  to  a 
purchaser  under  such  a  decree,  is  concerned." — Ryder  v.  Ine- 
rarity,  4  Stew.  &  Port.  14. 

"  The  legal  title  must  prevail." — 1  Wlieat.  Selw.  565,  top 
page. 

It  will  be  seen  by  examination  of  both  of  the  bills,  that  the 
legal  title  to  all  of  said  lands  was  in  Boling,  the  equitable  title 
in  Evans,  and  that  the  legal  title  is  still  in  Boling,  so  far  as  the 
bill  of  Keeland  &  Grigsby  is  concerned,  as  he  was  not  made  a 
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party  to  their  \m\U  neither  is  title  divested  out  of  him  by  the 
decree  <Df  the  chancellor.  The  question  now  is,  what  was  sold 
by  the  register  to  Hair?  I  answer,  all  the  right,  title,  interest, 
claim,  or  demand,  that  the  said  Evans  or  Boling  had  of,  in, 
or  to  the  said  land,  which  was  by  the  decree  of  the  chancellor 
and  sale  of  the  master  to  Hair,  divested  out  of  them  and  vested 
in  Hair,  the  purchaser.  Then  what  title  was  left  in  Evans  to 
be  sold  by  the  register  at  ihe  second  saie?  I  answer,  none; 
and  as  Grigsby  bought  the  title  vested  ia  Evaas,  he  took  noth- 
ing by  his  purchase. 

R.  H.  Smith,  for  the  defendant: 

Plaintiff  derives  title  by  purchase  under  a  sale  by  decree  in 
chancery,  on  a  bill  to  subject  the  land,  in  which  the  debtor 
(Evans)  had  an  equitable  estate.  The  bill  shows  thai  complain- 
ant in  chancery  held  a  note  given  for  the  land,  for  which  the  pur- 
chaser held  a  title  bond,  but  that  the  oote  was  ti-aosfered  with- 
out recourse.  The  bill  rests  upoa  tlte  ground,  not  of  enforcing  a 
lien,  but  on  the  ground  that  complainant  is  a  creditor  at  large 
who  has  reduced  his  debt  to  judgment  and  failed  to  obtain 
payment  at  law,  and  therefore  is  entitled  to  have  the  equitable 
estate  of  Evans  sold. 

Defendant  derives  title  by  subsequent  decree,  based  upon  a 
lien  in  the  nature  of  a  mortgage,  which  lien  was  created  by  con- 
tract, and  which  existed  before  complainant's  bill  was  filed. 
Neither  complainant  made  the  other  a  party  to  his  bill,  and  con- 
sequently neither  is  concluded  by  the  proceedings  in  the  other 
case.  The  question  is,  which  is  the  better  title  ?  It  is  settled 
that  the  lien  of  a  creditor  filiag  his  bill,  (not  to  enforce  a  mort- 
gage,) but  simply  to  subject  the  equitable  effects  or  estate  of  a 
debtor,  takes  place  at  most  only  from  the  fling  of  the  bill. — 
Dargan  v.  Waring  et  al.,  11  Ala.  994-996.  It  is  equally  clear, 
that  the  bill  does  not  assert  a  lien  created  by  mortgage,  but  was 
exhibited  only  to  reach  equitable  effects,  while  the  bill  of  defend- 
ant was  filed  to  enforce  a  remedy  for  a  prior  lien.  Then  Grigs- 
by's  lien  must  be  best.  Hair  only  purchased  the  debtor's  right, 
and  that  right  was  subject  to,  and  qualified  by  Grigsby's  express 
lien. 

It  will  be  unnecessary  to  consider  whether  complainant,  from 
whom  Hair  claims,  had  any  lien  which  he  might  fuive  enforced^ 
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as  he  did  not  so  frame  his  bill ;  but,  if  we  might  consider  the 
question,  it  has  been  held  by  this  court  that  a  transfer  without 
recourse  of  a  debt  secured  by  lien  does  not  carry  the  lien. — 
Hall's  Ex'rs  v.  Click,  5  Ala.  363. 

PARSONS,  J. — This  is  an  action  of  trespass  to  try  titles, 
brought  by  Hair  against  Grigsby  in  the  Circuit  Court  of  Sum- 
ter, to  recover  a  tract  of  land.  The  material  facts  of  the  case 
may  be  stated  thus:  the  tract  of  land  was  sold  by  Doling  to 
Evans,  in  March  1S37,  Boling  taking  Evans*  several  promis- 
sory notes  with  another  person  as  surety  for  the  payment  of  the 
purchase  money,  and  executing  his  bond  to  Evans  to  make  title 
after  payment  of  the  purchase  money.  Boling  afterwards  trans- 
fered  one  of  these  notes  by  delivery  and  without  recourse  tO; 
Earby,  by  whom  it  was  transfered  to  W.  &  R.  Kelly  and  sub- 
sequently a  judgment  was  recovered  thereon  against  Evans  in 
the  name  of  Boling,  to  the  use  of  W.  &  R.  Kelly,  and  an  exe- 
cution from  the  judgment  was  returned  no  property  found.  W, 
&  R.  Kelly  afterwards  filed  their  bill,  stating  these  facts,  against 
Boling  and  Evans,  the  object  of  which  was  to  cause  the  land  to 
be  sold  in  satisfaction  of  their  debt.  The  land  was  accordingly* 
sold  and  conveyed,  pursuant  to  the  decree  of  the  chancellor,  to 
Hair,  as  the  best  bidder  and  purchaser. 

Another  of  the  notes  was  endorsed  by  Boling  to  Keeland 
and  the  latter  recovered  a  judgment  thereon  against  Evans,  and 
an  execution  from  this  judgment  was  returned  no  property 
found,  as  to  part  of  the  amount.  A  bill  was  afterwards  filed  by 
said  Keeland,  the  object  of  which  was  to  cause  the  same  tract 
of  land  to  be  sold  to  satisfy  the  last  mentioned  debt.  This  bill 
was  filed  against  Evans  alone,  and  there  was  a  decree  for  the  sale 
of  the  land,  and  it  was  sold  accordingly  and  purchased  by  Grigs- 
by, the  defendant. 

It  appears,  therefore,  that  each  of  the  debts  was  owing  for  the 
purchase  mo«,ey — that  Boling  had  not  conveyed  the  legal  title 
to  Evans  and  was  not  bound  to  do  so,  until  the  purchase  money 
should  be  paid.  Hair  claims  as  purchaser  under  a  decree, 
which  was  prior  to  the  decree  under  which  Grigsby  claims,  and 
the  suit,  in  which  the  decree  under  which  Hair  claims  was  rea- 
dered,  was  brought  before  the  commencement  of  the  suiit  in 
which  the  decree  was  rendered  under  which  Grigsby  claims^ 
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and  the  sale  to  Hair  was  prior  to  the  sale  to  Grigsby.  W.  & 
R.  Kelly  filed  their  bill  against  Boling  and  Evans,  and  it  is  clear 
from  the  record  of  that  suit  and  from  the  deed  to  Hair,  that  all 
the  right  and  ihle  of  Boling  and  Evans  passed  to  Hair.  Hence 
the  legal  title,  which  was  held  by  Boling,  and  the  equitable  ti- 
tle, which  was  in  Evans,  are  both  vested  in  Hair,  but,  of  course 
without  prejudice  to  strangers  to  the  suit.  The  question  then 
is,  what  title  has  Grigsby?  It  might  be  conceded  that  he  has 
all  the  right  and  title  which  Evans  had  at  the  time  of  the  decree, 
under  which  Grigsby  claims,  or  at  any  lime  before.  This  con- 
cesion  would  only  produce  this  result, — that  the  equitable  title 
of  Evans  is  now  in  Grigsby, — leaving  the  legal  title,  which  was 
held  by  Boling,  in  Hair,  under  his  purchase.  Upon  the  legal 
title  alone.  Hair  could  recover  the  land  at  law.  The  charge  of 
the  Circuit  Court  upon  this  point  was,  therefore,  erroneous,  as 
as  we  think.  The  legal  title  which  was  in  Boling  neither  was 
nor  could  have  been  affected  in  any  manner  by  the  decree  un- 
der which  Grigsby  claims,  because  Boling  was  not  a  party  to 
that  suit. — Doe  ex  dem.  Duval's  Heirs  v.  McLoskey,  1  Ala.  708. 

It  is  contended  by  Grigsby's  counsel,  that  as  the  note  upon 
which  the  bill  of  W.  &R.  Kelly  was  filed,  was  transfered  with- 
out recourse  by  Boling,  the  lien  upon  the  land  for  that  part  of 
the  purchase  money  did  not  pass,  and  further  that  the  bill  of 
W.  &  R.  Kelly  was  not  adapted  to  the  claim  of  such  a  lien,  but 
that  they  went  into  chancery  as  creditors  at  large  of  Evans,  to 
subject  his  equitable  interests  to  the  payment  of  their  judgment, 
and  that  therefore  their  Hen  on  the  land  could  only  date,  at 
most,  from  the  time  of  filing  their  bill,  which  was  subsequent  to 
the  date  of  the  lien,  wliich  was  properly  asserted  by  Keeland's 
bill. 

Even  if  we  could  admit  all  these  propositions,  the  ground 
upon  which  we  have  placed  our  opinion  above  is  not  answered. 
Hair  holds  the  legal  title  and  more — he  holds  such  equitable 
title  as  Evans  had  at  the  time,  when  the  suit  in  equity  was  com- 
menced urider  which  Hair  claims,  at  least.  This  legal  title 
must  prevail  at  law,  over  the  title  of  Grigsby.  This  is  all  that 
we  decide.  Let  the  judgment  be  reversed  and  the  cause  re* 
naanded. 
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1 .  The  perception  of  the  entire  profits  by  one  tenant  in  common  is  not 
of  itself  sufficient  to  divest  the  possession  of  his  co-tenant,  nor  are 
acts  of  ownership  by  one  tenant  in  common  necessarily  to  be  con- 
strued into  acts  of  disseisin ;  but  an  undisturbed  and  peaceable  oc- 

■  «upancy  of  the  premises  by  one  for  near  thirty  years,  under  an  ex- 
,clusive  and  notorious  claim  of  title,  without  any  payment  of  rents 
and  profits,  or  any  acknowledgment  of  the  right  of  the  other,  is  suffi- 
cient to  raise  the  presumption  of  an  actual  ouster. 

2.  Although  statutes  of  limitation  do  not  apply  to  demands  purely 
*  equitable,  yet  courts  of  equity,  acting  in  accordance  with  legal  anal- 
j  ogies,  adopt  these  statutes  in  cases  analogous  to  those  in  which  they 
^  would  apply  at  law. 

3.  Where  one  tenant  in  common  of  an  equitable  title,  after  the  aban- 
donment of  possession  by  both  and  their  removal  from  the  State, 
returned  and  made  a  new  and  distinct  contract  of  purchase  with  the 
vendor,  from  whom  he  received  a  deed  to  himself  individually,  which 
he  had  duly  recorded,  the  mere  fact  that  he,  about  the  same  time, 
caused  the  original  unexecuted  contract,  under  which  he  and  his 

r  co-tenant  previously  held,  to  be  spread  upon  the  record,  is  not  suf- 
ficient to  rebut  the  presumption  of  an  adverse  possession  arising 
from  a  long  continued,  notorious,  and  peaceable  occupancy  under 

.   the  new  purchase. 

'4.  Where  a  defendant  relies  on  the  plea  that  he  is  a  bona  fide  purchaser 
without  notice,  he  must  deny  notice  fully  and  positively,  though  it 
be  not  charged  in  the  bill,  and  if  facts  be  charged  from  which  such 
notice  may  be  infered,  he  must  deny  such  facts. 

5.  Acquiescence  and  laches  for  a  great  length  of  time  by  a  party  out 
of  possession,  productive  of  much  hardship  and  injustice  to  others, 
cannot  be  excused  except  by  showing  some  actual  impediment  or 
hindrance  caused  by  the  fi:aud  or  concealment  of  the  party  in  pos- 
session, which  will  appeal  to  the  conscience  of  the  chancellor.     In 

.  such  case,  a  court  of  equity,  acting  on  principles  peculiarly  its  own, 
.founded  on  lapse  oi  time  and  the  staleness  of  the  demand,  in  its 

^  desire  to  promote  the  peace  and  repose  of  society,  although  no 
statute  of  limitations  apply,  will  not  interpose  and  grant  relief  against 

an  adverse  right. 

♦■• 

^  Error  to  the  Chancery  Court  of  Mobile.  Tried  before  the 
Hon.  J.  W.  Lesesne. 

The  bill  in  this  case  was  filed  by  the  plaintiffs  in  error  as  the 
heirs  at  law  of  Thomas  Johnson  against  Theophilus  Toulmin, 
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the  heirs  of  Daniel  Juzan,  and  the  heirs  of  David  Files,  for 
the  purpose  of  redeeming  mortgaged  premises,  for  an  account, 
&c.  The  facts  are  sufficiently  staled  in  the  opinion  of  the 
court. 

J 
Sewall.  for  the  plaintiffs : 

1.  Files  &  Lyon,  the  purchasers  from  Juzan,  went  into  pos- 
session under  the  contract  with  him  in  1S13.  It  was  a  joint- 
purchase;  they  were  tenants  in  common;  their  possession  was 
co-extensive  with  their  right,  and  the  possession  of  one  was  the 
possession  of  both. — Adams  on  Eject.  54,  and  notes.  This 
possession  continued  the  same  until  1816.  when  Files  took  a 
deed  from  Juzan  and  gave  back  a  mortgage,  but  there  is  no 
evidence  that  this  act  was  intended  by  Files  to  show  that  he 
claimed  exclusively  for  himself  and  adversely  to  the  rights  of 
Lyon,  under  the  original  contract.  On  the  contrary,  there  is 
evidence  of  the  most  conclusive  kind  to  show  that  by  that  act 
he  did  not  intend  to  change  the  rights  of  the  parties — for  at  the 
same  time  that  he  took  the  deed  from  Juzan  he  placed  with  it 
upon  record  the  original  contract  of  1813,  thereby  admitting 
and  declaring,  in  the  most  public  manner,  that  he  took  the  title 
in  subservience  to  the  rights  of  Lyon,  under  that  original  con- 
tract, and  would  hold  it  as  trustee  for  Lyon  to  the  extent  of  his 
interest.  But  even  without  this  declaration,  he  would  be  held 
■a  trustee  for  Lyon  for  one  moiety. — Champion  v.  Brown,  6 
John.  Ch.  402-3;  Hoagland  v.  Laturette,  1  Green.  Cb.  254. 
This  act  of  Files  was  a  further  admission  that  Lyon  had,  on  his 
part,  complied  with  the  terras  of  the  contract  and  made  his  pro- 
portion of  the  payments.  The  possession,  thus  acquired,  re- 
mained as  before — a  silent  possession  by  Files  until  his  death, 
in  1820,  unaccompanied  by  any  act  amounting  to  an  ouster — 
or  by  any  notice  to  his  co-tenant,  Lyon,  that  his  possession  was 
adverse,  and  therefore  cannot  be  construed  into  an  adverse  posi< 
session. — McClung  v.  Ross,  5  Wheat.  124.  Files  never  de- 
nied the  right  of  Lyon ;  nor  have  his  heirs  ever  denied  the 
right  of  those  claiming  under  Lyon.  Their  joining  in  this  bill 
is  an  admission  of  their  right.  Lyon  never  abandoned  his  rights 
in  said  contract  with  Juzan.  Absence  from  the  State  is  no 
abandonment;  on  the  contrary,  his  sale  and  conveyance  to 
Johnson,  in  1816,  by  deed  of  warranty,  was  an  affirmance  of  his 
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rights,  and  conclusive  to  show  that  he  had  no  intention  of  aban- 
doning them.  The  abandonment  set  up  in  the  answer  is  not  re- 
sponsive to  any  allegation,  charge,  or  interrogatory  contained 
in  the  bill,  and  cannot  therefore  be  taken  as  true;  besides,  it  was 
put  in  issue  by  the  replication,  and  is  wholly  unsustained  by 
proof.  The  heirs  of  Johnson  then  had  a  perfect  right  to  ask  for 
a  redemption  of  the  mortgage  made  by  Files,  and  conveyance 
from  his  heirs  or  assignee  of  a  moiety  of  the  land.  Toulmin 
succeeded  to  the  rights  of  Files  in  3  828,  and  went  into  posses- 
sion, claiming  to  hold  adversely  to  the  complainants.  He  was 
the  son-in-law  of  Juzan,  and  claims  that  he  paid  off  the  mort- 
gage made  by  Files  and  received  conveyances  from  the  other 
heirs.  As  to  the  heirs  of  Johnson,  Toulmin  having  acquired  the 
mortgage  interest  from  the  other  heirs  of  Juzan.  is  in  the  position 
of  a  mortgagee  in  possession,  from  1S2S,  and  is  liable  to  them 
in  this  suit,  unless  their  claim  is  barred  by  the  statute  of  limi- 
tations; or  he  is  protected  as  a  bona  Jide  purchaser  for  a  valua- 
ble consideration,  without  notice. 

2.  The  statute  of  limitations  is  not  a  bar  to  complainants' 
claim.  The  first  act  adverse  to  their  rights  was  the  sale  in  June 
1S25,  at  which  Toulmin  was  the  purchaser;  but  this  purchase 
was  not  perfected  till  1828 — then  he  paid  the  purchase  money, 
received  his  title  deed  and  went  into  possession,  as  he  states  in 
his  answer.  This  was  the  first  adverse  possession,  and  the 
statute  commenced  running  only  from  this  time,  and  nothing 
less  than  twenty  years  would  be  a  bar.  The  mortgagor  was  in 
possession  up  to  this  time — not  holding  adversely  to  the  com- 
plainants, but  for  them;  and  where  the  mortgagor  continues  in 
possession,  no  length  of  time  will  bar  the  equity  of  redemption, 
and  even  a  possession  of  a  part  of  the  mortgaged  premises  will 
keep  alive  the  right  to  redeem. — Ang.  &  Am.  Lim.  501,  §  IG, 
and  cases  cited;  Oliver  v.  Piatt,  3  How.  S.  C.  411.  But  even 
if  it  commenced  running  in  1825,  under  our  acts  and  decisions 
the  statute  was  no  bar. — Henry  &  Wife  v.  Thorpe,  14  Ala.  103; 
Voe  ex  dem.  Nichols  v.  Haskins,  15  ib.  619.  Toulmin's  ad- 
mission in  his  answer,  that  he  went  into  possession  in  1828,  and 
paid  off  the  mortgage  of  Files,  is  conclusive  on  him  that  the 
mortgage  was  a  valid,  subsisting  security,  and  the  mortgagor  in 
possession  within  twenty  years  before  suit  brought. — Price  v. 
Cooper,  1  Sim.  &  Stu.  347.  liA. 
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•.  3.  The  objection  of  lapse  of  time  and  sfaleness  of  the  claim 
is  not  a  bar  to  a  recovery.  The  death  of  Johnson  and  of  Files, 
the  infancy  of  their  heirs  and  the  non-residence  of  Johnson  and 
his  heirS;  sufficiently  account  for  the  delay  in  bringing  the  suit. 
Besides,  when  the  claim  includes  the  right  to  redeem  a  mort- 
gage, nothing  short  of  an  adverse  claim  and  possession  of  twenty 
years  will  bar  it.  All  the  cases  where  the  objection  of  lapse  of 
time  has  prevailed  have  been  cases  for  specific  performance 
merely,  or  cases  merely  setting  up  trusts.  There  is  no  instance 
where  the  right  of  redemption  has  been  barred  by  less  than 
twenty  years  adverse  possession. 
-ti  4.  The  defence  of  bona  fide  purchaser,  &c.,  is  insufficiently 
■pleaded.  It  does  not  deny  notice  at  the  time  the  money  was 
paid  and  deed  given,  in  1828,  nor  does  it  deny  every  fact  from 
which  notice  might  be  infered- — nor  does  it  admit  title  and  pos- 
session in  the  seller. — Story  Eq.  PI.  §§  805-6;  Met.  Eq.  PI.  (last 
edit.)  274-5;  Davis  v.  Thomas,  2  G.  &  Coll.  234. 

'^) 
Campbell,  for  the  defendants: 

The  plaintiff's  grantor  entered  into  a  contract  with  Daniel 
Juzan,  dated  in  1813,  to  which  David  Files  was  also  a  parry 
jointly,  with  the  plaintiff,  for  the  purchase  of  land  in  Mobile 
county.  The  terms  of  this  contract  were  not  performed  by  the 
parties,  (Files  &  Lyon,)  and  the  answer  charges  that  it  was 
considered  as  abandoned.  In  1817,  several  years  after  the  con- 
tract had  been  made  and  while  the  parties  (Lyon  &  Files)  were 
in  default,  a  new  contract  was  made  between  Files  and  Juzan, 
by  which  Juzan  conveyed  the  land  to  Files  and  took  a  mort- 
gage to  secure  the  purchase  money.  The  conveyance  to  Files 
is  absolute  and  with  warranty.  Files  entered  upon  the  land  and 
retained  it  until  his  death.  After  his  death  the  land  was  sold  a.t 
''Ttis  own  and  Toulmin  became  the  purchaser,  paying  $850  for 
the  title,  and  agreeing  to  pay  off  $3,000  and  upwards,  still  due 
on  the  mortgage  of  Files  to  Juzan.  The  plaintiff's  grantor 
conveyed  to  the  plaintiff  in  181 G.  It  does  not  appear 
from  the  evidence  that  he  ever  made  a  claim  on  the  contract 
from  that  time  until  this  suit  was  brought.  The  order  of 
sale  of  the  land  was  made  in  1824 :  The  sale  look  place  in 
1S25,  and  the  order  of  confirmation  was  in  ISJS.  It  does  not 
appear  that  the  plaintiff  or  h's  grantor  ever  paid  a  cent  on  the 
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contract  of  1813,  or  ever  asserted  a  claim  upon  it.  All  the 
distinct  acts  of  payment  and  possession  are  on  the  part  of  Files. 
The  heirs  of  Files  are  stricken  from  the  bill,  and  the  claim  of 
the  plaintiff  stands  upon  his  agreement  of  1813,  with  such  im- 
plications as  might  be  deduced  from  the  fact  that  Files  became 
the  purchaser.  Files  purchased  of  Juzan  in  April  1816.  He 
died  in  1S20  :  The  plaintiff  got  his  conveyance  in  March  1816, 
from  Lyon.  Lyon  had  no  interest  at  the  dale  of  the  second 
contrant  between  Juzan  and  Files.  Johnson  has  never  asserted 
a  claim  until  1846,  when  this  bill  was  filed.  In  the  mean- 
time, the  property  has  been  sold  as  the  property  of  Files. — 
Toulmin  purchases  the  property  and  has  held  it  for  twenty 
years  or  more  from  the  date  of  the  purchase,  and  eighteen 
years  from  his  deed.  The  case  then  is  brought  fully  with- 
in the  authorities. — 2  Story's  Equity,  ^'^  771,  775;  Sugden 
Ven.  500;  7  Howard's  S.C.  R.  234,  (large  edit.)  1  ib.  189,  161; 
Maxwell  V.  Kennedy,  U.  S.  S.  C.  1850;  1  Sug.  Ven.  496, 
(bottom  page,  424.) 

2.  Toulmin  is  a  bona  fide  purchaser,  without  notice,  and  is 
entitled  to  equitable  protection. — 2  Story's  Eq.  715. 
\  3.  The  statute  of  limitations  is  operative  in  favor  of  the 
defendant.  Juzan  purchases  absolutely  and  holds  absolutely 
from  1816,  and  the  possession  is  continuous  until  1846,  with- 
out any  act  of  recognition  of  the  title  of  Johnson,  or  any  asser- 
tion by  him  of  a  right  to  possession. — 6  Dana,  432;  6  Cow.  633; 
Adams'  Eject.  55,  and  notes. 

CHILTON,  J. — It  is  undoubtedly  true  as  a  general  propo- 
sition, that  the  possession  of  one  joint  tenant,  coparcener  or 
tenant  in  common,  is  the  possession  of  bis  co-tenant,  and  is  re- 
garded as  in  support  of  their  common  title — (see  2  Cruise  on 
Real  Prop.,  by  Greenl.  393,  ^  14,  and  the  American  cases  col- 
lected ir.  B.ote  1) — but  it  is  equally  well  setded,  that  one  tenant  in 
common  may  disseise  another.  What  acts,  however,  shall  con- 
stitute such  disseisin,  or  ouster,  is  not  so  well  agreed  upon  by  the 
authorities.  The  simple  fact,  that  one  tenant  in  common  re- 
ceives the  whole  profits,  is  not  sufficient  to  divest  the  possession 
of  his  co-tenant. — Willison  v.  Waikins,  3  Pet.  51;  Chambers 
V.  Chambers,  3  Hawks'  R.  332;  2 Greenl.  Cruise,  393.  Neither 
are  acts  of  ownership  necessarily  to  be  construed  in  tenancies 
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in  common  as  acts  of  disseisin.  It  is  said  to  depend  upon  the 
intent  with  which  they  are  done,  and  their  notoriety  as  affording 
evidence  of  notice  as  to  the  adverse  character  of  the  possession. 

It  seems  formerly  to  have  heen  held,  that  a  sole  claim  by  one 
tenant,  without  more,  could  never  chai>ge  the  character  of  the 
possession — (2  Cruise,  by  Greenl.  394^  <§>  15,  and  note;)  but 
the  current  of  English,  as  well  as  American  cases,  sustains  the 
doctrine,  that  an  ouster  may  be  presumed  from  an  exclusive 
and  peaceable  occupancy  for  a  long  space  of  lime. 

In  Fisher  &  Taylor  v.  Prosser,  Cowp.  2l7r  the  lenant  had 
occupied  thirty-six  years.  Lord  Mansfield  saidvthat  sijcb  length 
of  possession  was  more  than  quadruple  the  time  given?  by  the 
statute  for  tenants  in  common  to  bring  their  action  of  account,  if 
they  had  thought  proper  to  do  so,  namely,  six  years:  "But  in 
this  case,"  he  added,  "  there  is  no  evidence  whatsoever  of  any 
account  demanded,  or  of  any  payment  of  rents  and  profits,  or  of 
any  claim  by  the  lessors  of  the  plaintiff,  or  of  any  acknowledg- 
ment of  title  in  them,  or  of  those  in  whom  they  would  now  set 
up  a  right ;  therefore  I  am  clearly  of  opinion,  as  I  was  at  the 
trial,  that  an  undisturbed  and  quiet  possessior>  for  such  a  length 
of  time  is  a  sufficient  ground  for  the  jury  to  presume  an  actual 
ouster,  and  that  they  did  right  in  so  presuming."  The  other 
judges  concurred  in  his  opinion.  It  was  conceded  in  that 
case,  that  if  the  tenant  in  common  Ireld  possession  eo  nomine, 
no  length  of  time  would  bar  his  co-tenant;  for,  holding  as  tenant 
in  common  was  an  affirmation  of  his  co-tenant's  tide,  as  well  as 
his  own.  It  was  further  said  by  Lord  Mansfield,  "tlratsorne 
ambiguity  seems  to  have  arisen  from  the  term  ''actual  ouster,^''  as 
if  it  meant  some  act  accompanied  by  real  fo-rce,  and  as  if  a 
turning  out  by  the  shoulders  was  necessary.  But  that  is  not 
so.  A  man  may  come  in  by  a  rightfol  title,  and  yet  hold  over 
adversely  without  a  title."  In  Jackson  ex  dem.  Bradt  et  al.  v. 
Whilbeck,  6  Cowp.  R.  632,  the  same  doctrine  was  apKrted  by 
the  Supreme  Court  of  New  York,  upon  the  authority  of  the 
above  case  in  Covvper.  In  Mehaffy  y.  Dobbs,  9  Watts'  R. 
363,  it  was  held  that  such  presumption  of  ouster  might  be  in- 
dulged from  possession  exceeding  twenty-one  years.  In  Fred- 
erick et  al  V.  Gray,  10  S.  &  R.  182,  Tilghman,  C.  J.,  says, 
•*  when  one  tenant  in  common  enters  on  the  whole,  and  takes 
the  profits  of  the  whole,  apd  claims  the  whole  exclusively  for 


$n  ALABAMA. 


Johnson  et  als.  v.  Toulmin  et  als. 


twenty-one  years,  the  jury  ought  to  presume  an  actual  oiister, 
though  none  be  proved."  In  Bolton  v.  Hamilton.  2  Waits  & 
Serg.  294,  the  Supreme  Court  of  Pennsylvania  review  the  for- 
mer decisions  of  that  State,  and  they  engrafted  a  qualification 
upon  the  doctrine,  formerly  held  in  the  two  cases  last  above 
cited,  holding  that  where  a  claim  of  exclusive  ownership  by  the 
tenant  was  manifested  by  his  acts,  "  such  acts  ought  so  neces- 
sarily and  notoriously  to  import  a  claim  of  exclusive  right,  as  to 
apprise  the  co-tenant  of  the  nature  and  existence  of  it ;"  and  a 
majority  of  the  court  held,  that  although  the  exclusive  percep- 
tion of  the  profits  by  one  tenant  in  common,  for  a  period  ex- 
ceeding twenty-one  years,  raised  a  natural  presumption  of 
ouster,  upon  which  the  jury  may  find  the  fact  to  exist,  if  it  sat- 
isfies their  mind,  yet  the  law  will  not,  from  this  fact  merely, 
raise  a  presumption  of  svlc\\  omler.  In  Abercrombie  v.  Bald- 
win et  al.  15  Ala.  363,  this  court  held,  as  the  principle  deduci- 
ble  from  many  authorities,  cited  in  the  opinion  of  the  late  Chief 
Justice,  that  the  possession  of  one  tenant  in  common  may  be- 
come antagonistic,  and  exclusive  of  a  co-tenant,  and  will  be- 
come so,  by  an  unequivocal  and  notorious  denial  of  the  right  of 
his  co-tenant. 

These  authorities,  and  the  cases  refered  to  in  them,  may  suf- 
fice to  show,  that  in  cases  where  the  title  is  complete  in  the 
tenants  in  common,  there  are  circumstances  under  which  an 
adversary  claim  to  the  entirety  may  be  set  up  by  one  of  the  ten- 
ants so  as  to  bar  the  right  of  his  co-tenant  by  the  operation  of 
the  statute  of  limitation.  We  regard  the  case  of  Fisher  &  Tay- 
lor V.  Prosser,  supra,  as  correctly  slating  the  law  upon  this  point. 
It  has,  so  far  as  we  have  examined  the  question,  been  generally 
followed  by  the  American  courts.  It  is  well  settled,  that  al- 
though the  statute  of  limitations  does  not  apply  to  any  demand 
purely  equitable,  yet  courts  of  equity,  acting  according  to  legal 
analogies,  adopt  it  in  cases  analogous  to  those  in  which  it  ap- 
plies at  law. — Stackhouse  v.  Barnston,  10  Ves.  453;  Cholmon- 
dely  v.  Clinton,  2  Mer.  R.  1.  But  where  the  remedy  at  law 
and  in  equity  is  concurrent,  the  statute  of  limitations  applies 
alike  to  both  forums. — Wood  v.  Wood  et  al.  3  Ala.  750;  John- 
son v.  Johnson,  5  ib.  90,  and  cases  cited. 

Let  us  apply  the  analogy  of  the  statute  to  the  case  made  by 
the  facts  before  us.     Had  the  complainant's  title  been  legal,  and 
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fhad  their  ancestor,  or  the  person  from  whom  he  purchased,  ac- 
;tually  been  ousted  for  more  than  twenty  years,  his  right  of  entry 
«nd  his  action  of  ejectment  to  recover  the  possession  would 
iiave  been  barred.  Had  an  action,  before  the  expiration  of  the 
twenty  years,  been  instituted  for  an  account  for  Tents  and  profits, 
then  the  party  could  only  have  recovered  for  six  years  back,  by 
analogy  to  the  actien  of  account. — Lewis  v.  Stafford,  4  Bibb, 
319;  Prince  v.  Heylin,  1  Atk.  493.  In  the  case  before  us,  the 
complainants  claim  to  have  derived  their  interest  of  one  moiety 
of  the  land,  and  the  right  to  a  participation  to  the  same  extent 
*in  the  rents  and  profits,  as  heirs  of  Thomas  Johnson,  who  pur- 
chased the  same  of  J.  Lyon  on  the  11th  day  of  March  1S16,  in 
the  Slate  of  South  Carolina. 

It  appears  that  on  the  8th  day  of  April  1813,  Daniel  Juzan, 
James  Lyon  and  David  Files  entered  into  a  written  agreement, 
by  which  Juzan  sold  to  L.  and  F.  the  land  in  controversy,  for 
which  it  was  agreed  they  should  pay  him  four  thousand  dollars, 
as  follows — six  hundred  dollars  prompt  payment,  and  five  hun- 
dred dollars  every  six  months  thereafter,  until  the  whole  should 
be  paid,  and  when  the  whole  purchase  money  should  be  paid, 
Juzan  was  to  make  them  a  title  to  the  land,  he  retaining  that 
portion  of  it  which  he  then  had  in  occupation  until  the  comple- 
tion of  the  payment.  This  agreement  was  signed  by  all  the 
parties.  Two  receipts  of  money  by  Juzan  are  endiorsed  upon  it 
— one  of  two  hundred  and  fifty  dollars,  bearing  the  same  date 
with  the  agreement,  which  does  not,  however,  state  by  whom 
such  payment  was  made ;  the  other,  for  three  hundred  and 
fifty  dollars,  paid  on  the  day  following — namely,  the  9th  April 
1813,  by  David  Files.  No  other  payment  appears  to  have  been 
made  under  this  agreement,  and  there  is  no  proof  which  of  the 
two.  Files  or  Lyon,  paid  the  two  hundred  and  fifty  dollars. 
The  bill  charges  that  upon  the  payment  of  the  $600  by  Files  and 
Lyon,  they  took  possession  of  such  portion  of  the  land  as  was 
not  reserved  by  the  agreement  for  the  use  of  Juzan,  and  erected 
a  grist  and  saw-mill  on  a  creek  upon  the  land.  The  defendant, 
Toulmin,  answers,  that  as  to  the  payments,  he  has  "  no  personal 
or  accurate  knowledge,"  and  requires  strict  proof  thereof.  He 
also  states  that  Files  took  possession  of  a  few  acres  of  said  land 
after  the  agreement  was  made  by  him  and  Lyon  with  Juzan,  in 
1813,  and  erected  a  mill  and  a  small  log  cabin,  but  that  the  mill 
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was  soon  destroyed,  and  Files  having  lived  in  the  cabin  about  a 
year,  abandoned  it  and  removed  from  the  county  of  Mobile  and 
went  to  reside  in  some  other  section  of  the  State:  "  That  about 
the  same  time  Lyon  left  the  State,  and  has  never  since  returned^ 
nor  as  far  as  respondent  knows,  has  be  since  been  heard  of." 
The  defendant  further  answers,  that  at  the  time  Files  left  the 
place,  both  he  and  Lyon  intended  to  abandon  the  contract  with 
Juzan.  for  the  purchase  of  said  land,  but  that  three  years  subse- 
quent thereto,  Files  returned  to  Mobile  and  opened  a  new  ne- 
gotiation, with  Juzan  for  the  purchase-  of  said  tract,  which,  it 
appears,  embraced  some  1,900  acresy  and  upon  which  Juzan 
had  contintjed  to  reside,  "  and  at  this  time  said  Files  caused  to 
be  recorded  the  original  agreement  for  the  purchase  of  the 
premises  refered  tcin  complainants'  bill" — which  original  agree- 
ment, at  the  time  of  the  new  negotiation,  the  answer  avers  had 
been  forfeited  on  account  of  the  non-fulfilment  of  its  stipulations^ 
on  the  part  of  Files  and  Lyon.  The  answer  then  sets  out  the 
purchase  made  by  Files  of  Juzaa  of  said  land  and  the  execution 
of  a  deed  by  the  latter  to  Files,  on  the  22d  April  1816,  in  con- 
sideration of  the  sum  of  $3,900,  with^  the  usual  covenants  of 
warranty,  and  a  mortgage  of  the  same  date,  upon  the  lands, 
executed  by  Files  to  Juzan  to  secure  the  payment  of  $2,000 
by  the  last  day  of  June  1816,  and  the  further  sum  of  $1,400  by 
the  15th  day  of  December  following.  This  deed  and  mortgage 
appear  to  have  been  duly  acknowledged  and  recorded  in  the 
clerk^s  office  of  the  County  Court  of  the  county  of  Mobile, 
where  the  land  hes.  The  original  agreement  appears  to  have 
been  received  for  record  and  recorded  on  the  10th  of  January 
1816,  as  is  shown  by  the  certificate  of  the  clerk  endorsed  upon 
the  same,  but  without  any  proof  or  acknowledgment  of  its  exe- 
cution. The  deed  from  Lyon  to  Johnson,  above  alluded  to, 
purporting  to  convey  an  undivided  moiety  of  the  land,  in  con- 
sideration of  $1,000,  and  with  the  usual  covenants  of  warranty, 
appears  to  have  been  spread  upon  the  record  in  Mobile,  on  the 
15th  Sept.  1818,  upon  proof  of  its  execution  in  the  State  of 
South  Carolina,  the  certificate  of  which  is  informal  and  insuffi- 
cient to  admit  it  to  record.  It  appears  also,  that  Files  con- 
tinued in  possession  until  1820,  when  he  departed  this  life,  and 
administration  was  granted  on  his  estate  to  one  Austill,  upon 
whose  petition,  in  1823,  to  the  Orphans'  Court  fox  the  sale  of 
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said  land  by  reason  of  a  deficieney  of  the  personal  assets  to  pay 
the  debts  of  the  intestate,  said  land  was  duly  ordered  to  be  sold 

rby  said  court,  which  order  was  made  the  10th  March  1824,  and 

^commissioners  were  appointed,  who  made  the  sale  the  first 
Monday  in  May  1825;  the  same  being  sold  subject  to  the  mort- 

'gage  given  by  Files  to  Juzan.  The  defendant,  Toulmin,  be- 
came the  purchaser,  at  the  price  of  $850,  which  added  to  the 
sum  then  due  upon  the  mortgage  which  Toulmin  has  since 
paid,  made  the  sum  of  S3, 901.  In  regard  to  this  purchase, 
Toulmin  answers  that  at  the  time  he  made  it,  "he  fully  believed, 
and  still  believes  that  the  said  sale  was  legal,  and  that  it  com- 

ipletely  divested  the  heirs  of  said  David  Files  of  all  title  either 
at  law  or  in  equity,  and  that  at  the  time  of  said  purchase  he  was 
wholly  ignorant  of  any  title  or  right  in  or  to  said  premises  of 
said  Lyon,  or  of  any  other  person  claiming  through  or  under 
him,"  &c.  The  answer  also  states  that  immediately  after  said 
purchase,  Toulmin  took  possession,  &c.  The  commissioners' 
deed  to  Toulmin  bears  date  the  6th  June  1828 — Toulmin  has 
also  proved  a  deed  from  the  heirs  of  Juzan,  to  whom  he  ten- 
dered an  interest  in  his  purchase,  but  all  of  whom,  except  one 

•of  them,  declined,  and  that  one  has  an  interest  with  him  in  the 
land.  The  bill  in  this  case  was  filed  on  the  27th  day  of  Feb- 
ruary 1846.  These  are  substantially  the  facts  disclosed  by  the 
record,  embracing  copies  of  the  several  deeds  exhibited,  and  by 
the  consent  of  counsel,  regarded  as  proved. 

It  will  be  observed,  that  Files  and  those  claiming  to  hold 
under  him  have  been  in  the  exclusive  perception  of  the  rents 
and  profits  of  the  land  since  the  22d  April  1816,  a  period  of 

"  nearly  thirty  years :  That  he  and  they  have  not  only  been  in 
receipt  of  the  profits,  but  in  the  exclusive  and  uninterrupted 
possession  of  the  premises  during  all  this  time,  holding  under  a 
deed  duly  recorded,  (and  which  registration  gives  notice  to  the 
world,)  made  to  Files  individually.  Now  had  the  title  of  Files 
and  Lyon  been  legal,  and  had  the  latter,  or  those  claiming  under 
him,  instituted  his  or  their  action  of  ejectment,  under  the  decis- 
ions above  refered  to,  a  jury  might  have  presumed,  and  it  would 
have  been  their  duty  to  have  found  an  actual  ouster:  And 
consequently  a  recovery  could  not  have  been  had. 

But  it  is  strenuously  contended  that  the  registration  of  the 
original  agreement  by  Files,  as  stated  in  the  answer  to  have 
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been  made  at  the  same  time  the  new  arrangement  was  entered 
into,  is  an  admission  on  his  part,  that  he  held  in  subservience 

•  to  such  agreement,  and  not  hostile  to  it.  We  would  observe, 
that  either  the  certificate  of  the  clerk  or  the  answer  is  at  fault  in 
stating  the  time  of  the  registration  of  this  agreement.  The  first 
shows  it  to  have  been  the  lOih  Jan.  1816;  the  latter,  the  22d 
April  following.  But,  considering  it  in  the  strongest  light 
against  the  defendant,  what  does  the  placing  the  agreement  on 
record  amount  to?  One  would  naturally  suppose,  in  the  ab- 
sence of  all  explanatory  evidence,  or  of  any  circumstance  con- 
ducing to  a  contrary  conclusion,  that  Files  considered  this 
agreement  as  still  subsisting,  and  that  his  entry  and  possession 
was  in  subordination  to  the  title  thus  recognised.     But  it  must 

"'be  remembered,  the  fact  of  recording  is  stated  in  the  answer, 
and  the  defendant  in  the  same  connection,  and  in  the  sentence 

.  immediately  succeeding  the  averment,  states  that  at  the  time,  it 
was  considered  both  by  Files  and  Juzan  that  the  original  agree- 
ment had  been  forfeited  by  reason  of  the  non-compliance  by 
Files  and  Lyon  with  its  stipulations.  Should  we  not  regard 
what  the  defendant  says  in  his  favor,  as  well  as  that  portion  of 
bis  answer  which  makes  against  him,  the  whole  being  irrespon- 
sive to  any  allegation  in  the  bill  and  in  reference  to  the  same 
agreement?  Be  this  as  it  may,  we  think  the  conclusion  which 
the  counsel  for  the  plaintiffs  in  error  draws  from  this  act  cannot 
be  supported.  The  agreement  was  not  such  an  instrument  as 
the  law  required  or  authorised  to  be  recorded.  It  was  not 
proved  or  acknowledged,  so  as  properly  to  be  registered,  if  the 
law  had  been  otherwise.  What  conceivable  object  could  Files 
have  had  in  lodging  it  with  the  clerk?  To  this  inquiry,  the  record 
furnishes  no  answer.  Certain  it  is,  that  he  made  a  new  agree- 
ment with  Juzan  different  from  that,  and  on  his  individual  ac- 
count, which  is  inconsistent  with  the  idea  of  his  insisting  upon 
the  original  agreement  as  valid.  Besides,  if  the  ordering  to  be 
spread  upon  the  record  the  original  agreement,  which  the  law 
did  not  recognise  as  an  instrument  for  registration,  and  this  to* 
without  acknowledgment  or  proof,  be  an  admission  by  Files  of 
its  validity,  as  showing  a  joint  interest  in  Lyon,  the  same  ar- 
gument, when  applied  to  the  subsequent  registration  ©f  Files' 
individual  deed  from  Juzan.  which  the  law  admitted  to  record, 
and  which  was  duly  acknowledged,  would,  a  fortiori,  establish 
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a  contrary  conclusion.  When  both  instruments  were  recorded, 
such  record  would  but  furnish  notice  of  inconsistent  repugnant 
agreements,  and  of  the  abandonment  of  the  agreement  of  1S13, 
by  which  Files  and  Lyon  contracted  for  a  joint  interest,  by  en- 
tering into  a  new  and  different  contract  by  which  Files  acquires 
the  title  exclusively  in  himself.  We  conclude,  therefore,  that 
the  recording  of  this  instrument  is  not  sufficient  to  prevent  the 
adverse  claim  of  Files  from  datinir  contemporaneously  with  his- 
possession  under  his  deed  from  Juzan,  and  in  this  view,  ac- 
cording to  the  legal  analogy,  the  statute  of  limitations  should  put* 
an  end  to  this  controversy. — See  Her  v.  Routh,  3  How.  (Miss.) 
Rep.  27G. 

As  to  the  defence  insisted  on  by  the  counsel  for  Toulmin — 
namely,  that  he  is  a  bonajide  purchaser  without  notice  of  Lyon's 
claim,  it  is  not  made  out.  If  he  purchased  without  notice,  the 
answer  is  too  inartificially  drawn  to  enable  us  so  to  determine. 
When  a  respondent  would  rest  his  purchase  upon  this  defence, 
he  must  deny  notice  fully  and  positively  though  it  be  not  charged 
in  the  bill,  and  if  facts  be  charged  from  which  such  notice  may- 
be infered,  he  must  deny  such  facts.  Tested  by  this  rule,  the' 
answer  in  this  particular  is  wholly  insufficient. 

But  this  aside,  there  is  another,  and  to  our  minds  a  most  sat- 
isfactory ground  upon  which  the  relief  prayed  by  this  bill  should 
be  denied. 

The  contract  under  which  complainants  claim  to  have  derived 
their  equity,  was  entered  into  near  thirty-four  years  before  the;, 
filing  of  the  bill.  It  was  executory,  requiring  the  vendor  of 
their  ancestor,  before  his  interest  in  the  land  could  completely 
attach,  10  pay  a  large  sum  of  money.  There  is  no  satisfactory 
evidence  afforded  by  the  record  before  us,  that  he  ever  paid . 
one  dollar.  But  conceding  that  he  made  the  payment  of  $250, 
which  is  endorsed  on  the  agreement,  on  the  day  it  was  executed, 
this  inconsiderable  sum  is  all  that,  with  any  plausibility,  can  be 
claimed  for  him.  Since  then,  the  only  recognition  of  tlie  con- 
tract is  his  sale  to  Johnson,  in  1816.  He  takes  no  stepa 
whatever  to  complete  the  contract, — no  demand  for  rents 
and  profits,  but  so  far  as  the  record  discloses,  there  has  been  a 
silent,continuous  acquiescence  since  the  purchase  by  Files  of  his 
exclusive  claim  and  possession.  When  the  contract  was  made, 
in  1813,  the  country  was  comparatively  unimproved.     It  was 
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before  the  change  of  flag,  and  it  was  then  diflicult  to  determine 
any  thing  respecting  the  prospective  appreciation  of  the  hind  in 
%alue.  Lyon  leaves  the  country  voluntarily  and  never  returns. 
These,  and  other  circumstances  bring  this  case  within  the  prin-' 
ciple  frequently  recognised  by  the  courts  of  equity,  as  well  as 
by  the  elementary  writers  upon  the  subject,  "  that  long  acqui-' 
escence  and  laches  by  a  party  out  of  possession,  productive  of' 
much  hardship  and  injustice  to  others,  cannot  be  excused  ex- 
cept by  showing  some  actual  impediment  or  hindrance  caused 
by  the  fraud  or  concealment  of  the  party  in  possession,  which 
will  appeal  to  the  conscience  of  the  chancellor." — See  Wagner 
et  al.  V.  Baird  et  al.  7  How.  (U.  S.)  Rep.  234,  and  cases  cited. 
It  has  well  been  observed,  that  though  no  statute  of  limitations 
apply,  yet  the  court  of  equity,  acting  upon  a  principle  peculiaily 
its  own,  founded  on  the  lapse  of  time  and  the  staleness  of  the 
demand,  in  its  desire  to  promote  the  peace  and  repose  of  so- 
ciety, will  not  interfere  to  grant  relief  when  there  has  been  gross 
laches  in  prosecuting  rights,  or  long  acquiescence  in  the  asser- 
tion of  adverse  claims. — See  case  above  cited,  and  Jnzan  v. 
Toulmin,  9  Ala.  694,  and  cases  cited.  Here,  there  has  not 
only  been  gross  neglect  in  the  assertion  of  rights,  b«it  a  total 
failure  to  comply,  on  the  part  of  Lyon,  with  the  stipulations  of 
the  contract  in  f[ie  payment  of  the  money  which  he  covenanted 
to  pay  before  he  could  obtain  a  title  to  the  land.  This  is  of 
itself,  in  our  opinion,  a  sufficient  reason  to  refuse  relief.  In 
this  country,  where  the  price  of  lands  is  so  fluctuating — where 
they  so  frequently  change  hands,  there  is  more  reason  for  dis- 
couraging stale  and  antiquated  demands  in  respect  of  their  pur- 
chase, and  for  requiring  the  exercise  of  reasonable  diligence  in 
the  prosecution  and  assertion  of  rights  relating  to  them,  than  in* 
those  countries  where  such  description  of  property  has  a  morei 
permanent  and  fixed  value. 

After  the  most  mature  deliberation  we  have  been  able  to  give 
this  case,  we  are  satisfied  the  decree  of?"  the  chancellor,  denying^ 
the  relief  prayed,  should  be  affirmed. 
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GIBSON  vs.  WILSON. 

•t .  The  judgment  of  a  court  cannot  be  altered  or  corrected  at  a  term 
subsequent  to  that  at  which  it  was  rendered,  except  in  matters  of 
clerical  omission  or  misprision. 

Error  to  the  County  Court  of  Talladega. 

White  &  Parsons,  for  the  plaintiff:  This  case  presents 
but  one  point,  viz: — the  power  of  the  court  at  a  subsequent 
term  to  amend  a  judgment  rendered  at  the  previous  term  of 
the  County  Court,  and  render  judgment  against  the  successful 
party  for  half  the  cost.  It  has  been  repeatedly  held  by  this 
court  that  it  cannot  be  done. — See  Locke  v.  Noland,  16  Ala. 
62;  Johnson  v.  Glascock,  2  ib.  521;  12  Peters,  492. 

Rice,  for  the  defendant: 

1.  If  in  any  case  removed  from  a  ju3tice''s  court  into  the 
County  Court,  the  plaintiff  recovers  less  than  he  had  recovered 
in  the  justice's  court,  and  the  clerk  of  the  County  Court  bij 
mistalce  enters  a  judgment  against  the  defendant  for  all  the  costs, 
the  judge  who  tried  the  case  may  at  a  subsequent  term  amend 
the  judgment  and  make  such  entry  nunc  pro  tunc,  as  in  his  dis- 
cretion he  intended  should  have  been  made  at  the  former  term. 
The  entry  of  the  clerk  will  be  treated  as  a  mere  clerical  mis- 
prision, amendable  by  the  judge. — Hood  v.  Bank,  9  Ala.  335; 
Coffey  V.  Wilson,  2  ib.  701;  Mays  v.  Hassel,  4  S.  &  P.  222; 
Wilkerson  v.  Goldthwaite,  1  S.  &  P.  159;  Scales  v.  Swan,  9 
Porter,  163. 

2.  "Every  court  must  have  the  power  to  correct  its  own 
entries,  so  as  to  make  them  speak  the  truth  of  the  case,  ei:cn 
afta-  the  adjoarament  of  the  court,  on  sufficient  evidence  that  an 
error  of  fact  has  been  committed."— Coffey  v.  Wilson,  2  x\la.  70  L 

3.  The  only  matter  acttiallij  excepted  to  by  plaintiff,  is  the 
refusal  to  dismiss  the  supersedeas.  There  was  no  error  in  this, 
because  the  supersedeas  was  proper,  and  even  if  not  proper,  it 
bad  spent  its  force;  and  it  was  the  duty  of  the  court  to  hear  the 
motion  to  correct  the  judgment  and  quash  the  execution. 

4.  The  order  of  ihe  court  dividing  the  costs  is  a  mere  exer- 
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cise  of  discretion,  and  not  revisable.  And  although  the  defend*- 
ant  ohjtcttSi  to  it,  he  did  not  except,  and  therefore  this  court  will 
not  revise  it. 

DAR6AN,  C.  J. — The  plaintiff  brought  five  suits  befora- 
a  justice  of  the  peace  against  tlie  defendant  on  five  promissor}r 
notes.  Judgments  were  rendered  by  the  justice  in  favor  of  the 
plaintiffj  and  the  defendant,  having  paid  upon  thenn  all  that  her 
supposed'  he  was  legally  bound  to  pay,  applied  to  the  judge  oi 
the  County  Court  for  writs  of  certioraTU.  which  were  granted^ 
and  the  causes  removed  to  the  County  Court.  A  motion  wa» 
made  in  that  court  t®  consolidate  all  the  suits  into  one,  which 
was  granted.  A  trial  was  then  had,  and  the  jury  returned  » 
verdict  in  favor  of  the  plaintiff  for  twenty-five' cents,  for  whicb 
judgment  was  rendered  in  favor  of  the  plainiifF-  and  also  for  the 
costs  of  suit.  An  execution  was  issued  on  this  judgment, 
both  for  the  costs  and  the  twenty-five  cents,  which  was  super- 
seded on  the  petition  of  the  defendant,  and  at  tfee  next  term  the 
plaintiff  moved  the  court  to  quash  the  writ  of  supersedeas, 
which  was  refused.  The  defendant  then  moved  the  court  to 
correct  the  judgment,  and  to  render  judgment  mmc  j^ro  tunc 
against  the  plaintiff  for  the  costs,  as  he  had  failed  to  recover  in 
the  County  Court  as  much  as  he  had  recovered  in  the  court 
below.  This  motion  was  granted  so  far  as  to  render  judgment 
against  the  plaintiff  for  one  half  the  costs,  rendering  judgment 
at  the  same  time  against  the  defendant  fo-r  the  other  half.  T'> 
revise  this  judgiftent  the  plaintiff  has  sued  out  a  vvrii  of  error. 
It  is  not  necessary  to  examine  the  facts  of  this  case,  fotr  the  pur- 
pose of  ascertaining  whether  it  was  discretionary  with  the  County 
Judge  to  render  judgment  against  the  plaiotiff  for  all  or  any 
part  of  the  costs,  or  whether  it  was  his  duty  to  do  so;  for  it  is 
certain  that  at  the  term  of  the  court  when  the  suit  was  tried, 
judgment  was  rendered  against  the  defendant  for  all  the  costs, 
and  whether  right  or  wrong,  it  could  not  be  altered  at  a  sab- 
sequent  term.  In  the  case  of  Noland  v.  Lock,  16  Ala.  52,  we 
held  that  the  Orphans'  Court  had  not  the  power  to  vacate  a 
judgment  for  costs  as  to  one  party,  and  to  adjudge  them  against 
the  other  at  a  term  subsequent  to  that  at  which  the  judgment 
was  rendered;  and  in  the  case  of  Johnson  v.  Glasscock,  2  Ala. 
522,  this  court  said  that  it  was  very  certain  that  after  the  court 
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has  adjourned,  its  judgments,  however  erroneous,  cannot  be 
reversed  by  the  same  tribunal,  except  for  mere  clerical  defects 
or  omissions. — See  also,  Ex  jyarte  Sibbeld,  12  Pet.  492.  It 
cannot  be  pretended  from  the  facts  disclosed  by  this  record,  that 
the  judgment  was  rendered  against  the  plaintiff  for  any  part  of 
the  costs,  at  the  teum  of  the  court  where  the  suit  was  tried, 
which  had  not  been  entered  of  record  from  the  neglect  or  omis- 
siofi  of  the  clerk.  But,  on  the  contrary,  it  is  clear  that  judg- 
ment for  the  entire  amount  of  the  costs  was  then  rendered 
against  the  defendant.  This  being  the' case,  the  County  Court 
had:  no  control  over  it  after  its  adjournment ;  nothing  could  be 
addfed  to  or  subtracted  from  the  judgment  at  a  subsequent  term, 
unless  it  were  to  correct  a  mere  clerical  omission  or  misprision. 

The  County  Court,  therefore,  erred  in  rendering  judgment 
against  the  plaintiff  for  one  half  the  costs,  and  also  in  refusing, 
to  quash  the  supersedeas,  as  the  grounds  on  which  that  suit  was 
granted  are  the  same  upon  which  the  court  undertook  to  correct 
its  judgment  rendered  at  a  previoas  term. 

Let  the  judgment  be  reversed^ 


WISWALL  vs.  KNEVALS,  HALL  &  TOWNSEND. 

1.  Secondaiy  evidence  of  tlie  cmitents  of  a  writing  is  not  admissible-, 
unless  the  absence  of  the  writing  itself  is  first  accounted  for. 

2.  The  ex  parte  statements  or  declarations  of  a  third  person  are  not  ad- 
missible evidence  in  jiroof  of  the  fact  to  which  they  relate. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg. 

Sewall,  for  the  plainiiff  in  error: 

1.  The  plaintiffs'  case  shows  that  they  were  not  entitled  to 
recover.  There  was  no  contract  with  the  defendant,  Wiswall, 
nor  with  any  one  authorised  by  him  to  make  a  contract.  It 
was  solely  with  the  son,  wiio  was  under  age;  and  it  is  the  set- 
tled rule,  that  ''  a  father  is  not  liable  for  clothes  furnished  his 


66  ALABAMA. 


Wiswall  V.  Knevals,  Hall  &  ToAvnsend. 


soil,  without  some  proof  of  a  contract  on  his  part,  express  or 
implied."— Rolfe  v.  Abbott,  25  Eng.  Com.  Law  R.  400;  Black- 
burn V.  Mackey,  11  lb.  295;  Fluck  v.  Tallemache,  11  ib.  296. 
2.  The  first  and  second  exceptions  should  be  sustained,  for  a 
part  of  the  evidence  offered  was  clearly  competent  and  should 
have  gone  t«  the  jury.  Mr.  Hessee  was  the  agent  of  Wiswall 
in  Mobile  in  this  matter,  and  Sllliman  acted  for  him  in  New 
Haven.  Hessee  took  the  son  on  and  left  him  with  Mr.  Silli- 
man,  and  wrote  all  the  letters  from  Mobile,  and  kept  copies  and 
testified  from  the  copies  which  he  kept.  Was  not  Hessee  com- 
petent to  show  the  contents  of  these  letters?  He  was  clearly 
competent  to  testify  to  the  other  matters  within  his  knowledge, 
but  his  whole  testimony  was  rejected.  Besides,  the  fair  infer- 
ence from  the  bill  of  exceptions  is  that  the  instructions  to  Silli- 
man  were  communicated  to  the  plaintiffs,  while  they  were  fur- 
nistiing  the  goods  to  the  young  man  for  which  they  sue.  The 
evidence  showed  that  Silliman,  in  January  1847,  gave  instruc- 
tions to  the  plaintiffs  not  to  credit  the  soil  oftlie  defendant.  This 
was  proper  evidence,  and  would  at  least  bar  the  plaintiffs  from 
recovering  so  much  of  their  bill  as  accrued  after  that  date.  The 
bill  accrued  from  Sept.  8,  1846,  to  Aug.  19, 1847 — about  four 
months  of  it  before  that  date,  and  seven  months,  or  nearly  two- 
tfiirds  of  it,  after  that  time.  The  judgment  is  for  the  whole  bill. 
When  evidence  is  competent  to  support  the  issue,  it  ought  not 
to  be  rejected. — Driver  v.  Spence,  1  Ala.  540;  Harral  v.  Floyd, 
3  ib.  16. 

PARSONS,  J. — The  defendants  in  error  brought  an  action 
of  assumpsit  against  .Joseph  Wiswall,  in  the  Circuit  Court  of 
Mobile,  to  recover  the  amount  of  a  bill  of  clothing  which  was 
furnished  by  the  defendants  in  error,  who  were  merchant  tailors, 
to  Mr.  Wiswall's  son,  a  minor,  who  was  at  New  Haven,  pre- 
paring for  college.  It  is  slated  in  the  bill  of  exceptions,  gene- 
rally, that  there  was  evidence  on  the  trial,  that  Mr.  Silliman  was 
employed  by  the  defendant  below  to  take  charge  of  his  son, 
while  in  New  Haven,  and  act  for  him,  and  that  he  received  mo- 
ot^ from  the  defendant  to  pay  his  son's  expenses.  It  is  further 
stated  by  the  bill  of  exceptions,  that  "  the  defendant  then  of- 
fered to  prove  by  Mr.  Hassel,  that  B.  Silliman,  jr.  was  a  special 
agent  for  the  defendant  in  New  Haven  and  the  scope  of  his  au- 


JUNE  TERM,  1850.  67 

Calvert  v.  Marlow. 

lliorUy — that  the  defendant's  son  was  put  under  his  charge  with 
special  instructions — that  Mr.  Silliman  was  to  provide  what  was 
proper  and  necessary  for  him  and  make  aU  expenditures  on  his 
own  aceount — that  by  an  arrangement  between  the  defendant 
and  Mr.  Silliman,  the  young  man's  expenses  for  tlie  first  year 
were  not  to  exceed  about  eight  hundred  dollars,  and  for  the  sub- 
sequent years,  six  hundred  dollars  per  annum  :  That  out  of  this 
annual  tillowance  the  clotiiing  for  the  young  man  was  not  to 
exceed  «ne  hundred  dollars  a  year,  and  his  pocket  money  not 
to  exceed  fifty  dollars  a  year.  The  witness  stated  that  the  ap- 
pointment of  Mr.  Silliman  and  the  instructions  given  him  were 
in  letters  written  by  the  witness  to  Mr.  SiHiraan,  at  tlie  request 
of  Mr.  Wiswall.  ,The  letters  were  not  produced,  nor  was  it 
shown  that  they  were  lost  or  destroyed."  This  evidence  was 
excluded  by  the  Circuit  Court,  and  that  is  now  assigned  as  er- 
ror. But  we  are  not  able  to  see  the  smallest  error  in  excluding 
secondary  evidence,  because  the  best  was  not  produced,  or  its 
absence  accounted  for.  The  defendant  below  next  offered  a  leir 
ter  from  Mr.  Silliman,  to  prove  certain  facts  staled  in  the  letter, 
and  that  was  excluded.  We  can  see  no  error  in  that.  The 
defendant  below  offered  to  prove  what  Mr.  Silliman  had  said  at 
a  particular  time,  and  this  was  excluded.  There  was  no  error," 
we  think,  in  that. 

The  judgment  is  affirmed. 


CALVERT  vs.  MARLOW. 

1.  Counts  in  deljt  and  detinue  may  be  joined. 

2.  It  is  sufficient  upon  general  demurrer  that  the  l)reach  assigned  be  in 
words  whicli  contain  the  sense  and  substance,  tliough  they  be  not 
in  the  language  of  the  contract.  A  request  of  payment  need  not  be 
avered,  unless  such  request  be  a  condition  precedent. 

3.  The  original  inventory  and  appraisement  returned  by  an  adminis- 
trator to  the  Orphans'  Court,  if  it  has  not  been  recorded,  is  admissi- 
ble in  e\'idence  as  a  part  of  the  res  gestce  to  show  the  character  in 
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which  the  administrator  held  possession  of  a  ]!)articular  chattel  men- 
tioned in  them,  but  for  no  other  purpose. 
4.  The  administrator  of  a  deceased  partner  who  comes  to  the  posses- 
sion of  a  note,  payable  to  the  firm,  which  he  claims  to  hold  as  as- 
sets of  his  intestate,  may  be  sued  at  law  by  the  surviving  partner  ta 
recover  the  note  or  its  proceeds. 

Error  to  the  County  Court  of  Mobile.  ' 

The  defendant,  as  surviving  partner  of  Charles  Hammond, 
sued  the  plaintiff  in  error  to  recover  a  note  or  its  proceeds,  made 
payable  to  the  firm  by  FlemsLng  Freeman.  Counts  in  debt  and 
detinue  as  on  a  bailment  and  a  finding,  were  united  in  the 
declaration,  and  there  was  a  demurrer  by  the  defendant,  which 
was  overruled  by  the  court.  The  defendant  relied  on  the  defence 
that  he  received  said  note  as  administrator  of  said  Hammond 
and  that  it  was  the  individual  property  of  said  Hammond  at  the 
time  of  his  death,  and  for  the  purpose  of  showing  the  character 
of  his  possession,  the  defendant  offered  in  evidence  the  original 
inventory  and  appraisement  returned  by  him  to  the  Orphans' 
Court,  which  on  the  motion  of  the  plaintiff  was  rejected.  Such 
other  facts  as  may  be  necessary  to  a  full  understanding  of  the 
points  decided  will  be  found  in  the  opinion  of  the  court.  The 
court  below  charged  the  jury  that  a  surviving  partner  may  sue 
the  administrator  of  the  deceased  partner  at  law  for  assets  of  the 
partnership,  which  have  come  into  the  hands  of  such  adminis- 
trator, to  which  charge  and  the  several  rulings  of  the  court  the 
defendant  excepted  and  he  now  assigns  them  as  error. 

Sewall,  for  the  plaintiff  in  error: 

1.  Debt  and  detinue  cannot  be  joined.  Whatever  the  an- 
cient practice  may  have  been,  the  joinder  of  these  actions  is 
condemned  by  the  rule  which  is  now  well  established,  viz:  that 
different  actions  may  be  joined  when  the  same  plea  may  be 
pleaded  and  the  same  judgment  given. 

2.  The  first  and  second  counts  are  defective  for  want  of  a 
breach.  The  breach  at  the  conclusion  of  the  declaration  can 
refer  only  to  the  last  count  in  detinue. — 1  Chitty,  332. 

3.  The  original  appraisement  was  competent  evidence  for 
the  purpose  for  which  it  was  offered.  Tl)e  objection  that  it 
was  recorded,  was  contrary  to  the  fact — no  final  record  had 
been  made  in  the  case,  and  it  was  incumbent  on  the  objector  to 
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show  that  a  final  record  had  been  made.  The  appraisement  is 
not  the  act  of  the  administrator,  but  of  persons  appointed  bj  the 
Orphans'  Court,  and  who  make  and  return  it  upon  their  oaths. 
It  was  competent  evidence  to  show  that  the  note  of  Fleming 
Freeman  came  into  the  hands  of  the  administrator  as  assets  of 
his  intestate,  and  that  he  held  it  merely  as  his  representative. 

4.  A  surviving  partner  cannot  maintain  an  action  at  law 
against  the  representatives  of  the  deceased  partner  for  partner- 
ship assets,  until  there  has  been  a  settlement  of  the  partnership 
business  and  a  balance  found  due. — Calvert  v.  Marlow,  sen.,  6 
Ala.  337.  And  on  this  ground  the  charge  refused  was  proper, 
and  the  charge  given  was  not  law. 

5.  A  person  sued  individually  for  property  may  defend  on 
the  ground  that  he  holds  only  as  administrator. — Gamble  v. 
Gamble,  adm'r,  11  Ak.  977. 

:     DouLASS  Smith,  for  the  defendant: 

1.  The  breach  is  sufficient,  is  general,  and  applies  to  all  the 
counts. 

,  2.  The  original  appraisement,  being  recorded,  could  not 
have  been  used  in  evidence.  It  was  a  mere  pointing  out  or 
designation  of  the  property  by  himself,  was  made  by  himself, 
and  was  "  res  inter  alios  acta,^^  of  which  we  had  no  notice,  and 
to  which  we  were  no  party. 

3.  The  charge  of  the  court  was  correct.  It  is  admitted  in 
Calvert  v.  Marlow,  6  Ala.,  that  there  are  exceptions  to  the  rule 
there  laid  down.  The  rule  there  is  applied  only  *'  to  a  debt 
due  from  a  deceased  partner,  as  a  partner,  or  money  in  hand  at 
the  lime  of  his  death."  Where  money  is  owing  to  two  partners, 
and  utter  the  death  of  one,  it  is  paid  to  a  third  person,  the  sur- 
vivor may  declare  for  money  had  and  received  to  his  use. — 
Smith  V.  Barrow,  2  T.  R.  476;  2  Saun.  PI.  &  Ev.  703.  A 
surviving  partner,  being  responsible  for  all  the  company  debts, 
is  entitled  to  all  the  corqpany  credits,  and  may  therefore  re- 
cover from  the  administrator  of  a  deceased  partner,  money  re- 
ceived by  the  administrator  on  notes  taken  by  deceased  partner 
in  his  own  name,  for  debts  due  the  partnership. — McCarty  v. 
Nixon,  2  Dall.  C-56,  note.  A  payment  to  an  executor  or  ad- 
ministrator of  a  deceased  partner,  is  no  satisfaction  to  a  surviv- 
ing partner,  who  has  the  sole  right  of  suing  for,  and  recovering 
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moneys  due  to  the  company.  Therefore,  where  in  a  foreign 
attachment,  the  garnishee  had  paid  one  half  of  the  judgment  to 
the  executor  of  the  deceased  partner,  it  was  held  not  to  be  suf- 
ficient ground  to  discharge  him  from  an  execution  issued  by  the 
surviving  partner  for  the  whole  amount. — Wallace  v.  Fitzsim- 
inons,  1  Dall.  248;  Manning  v.  Brickell,  2  Hayw.  133. 

CHILTON,  J. — I.  It  is  insisted  that  there  is  a  misjoinder 
of  counts  in  the  declaration — debt  and  detinue  being  joined. 

Origimdly  the  action  of  detinue  was  nothing  more  than  an 
action  of  debt  in  the  detinet,  or  detinue  on  a  bailment,  but  in 
more  modern  times,  it  is  allowed  to  bring  it  for  chattels  tor- 
tlously  taken.  I  apprehend  that  originally  it  was  allowable  only 
to  unite  a  count  in  debt  with  detinue  upon  a  bailment,  and  not 
where  the  count  in  detinue  was  for  a  tortious  detention.  Such 
seems  to  be  the  opinion  entertained  by  the  Court  of  Appeals  of 
Kentucky,  in  Buckner  v.  Hamilton.  3  Dana's  Rep.  44.  But 
where  the  plaintiff  counts  upon  a  supposed  fifidin-g,  it  cannot 
be  determined  from  the  count  how  the  party  defendant  came  to 
the  possession  of  the  chattel,  for  the  averment  that  the  goods, 
&c.  came  to  defendant  by  finding,  is  not  traversable.  It  seems 
to  be  generally  agreed  by  the  books,  that  the  actions  may  be 
joined,  and  we  see  no  reasan  why  they  should  not. — Browne 
on  Actions  at  Law,  361;  2  Saun.  R.  117,  6.;  1  Saun.  PI.  &  Ev. 
434.     There  is,  in  our  opinion,  no  misjoinder. 

2.  It  is  objected  that  the  first  and  second  counts  are  defec- 
tive for  want  of  the  assignment  of  a  breach.  It  is  sufficient 
upon  general  demurrer  that  the  breach  as&igned  be  by  words 
which  contain  the  sense  and  substance  of  the  contract,  though  it 
be  not  in  the  language  of  the  contract.  In  these  counts  the 
pleader  sets  forth  the  defendant's  liability  to  pay  the  sum  of 
three  hundred  dollars;  the  first  for  money  had  and  received  fo 
plaintiff's  use;  the  second  upon  an  account  stated ;  and  the 
breach  in  each  is,  "that  by  reason  of  said  sum  of  money  being 
wholly  unpaid,  an  action  hath  accrued,"  &c.  It  is  not  neces- 
sary to  aver  a  request  of  payment  in  the  declaration,  unless  such 
request  be  a  condition  precedent.  It  may  be  omitted  in  the 
common  counts,  for  in  such  case  no  proof  of  request  is  required, 
though  it  be  avered.— 1  C bitty  PI.  329-30;  lb.  333;  7  Johns. 
R.  462;  6  Mass.  R.  366. 
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3.  It  is  objected,  that  the  court  below  excluded  as  evidence 
the  original  appraisement  and  inventory  of  the  estate  of  Ham- 
mond, which  had  been  duly  made  and  returned  to  the  Orphans' 
Court.  We  think,  if  ibis  inverj-tory  had  not  been  recorded  in 
the  Orphans'  Court,  so  as  under  the  previous  decisions  of  the 
court  to  be  inadmissible,  (and  the  bill  of  exceptions  does  not 
show  that  it  had  been  made  a  matter  of  record,)  it  was  admissi- 
ble as  evidei>ce  to  show  that  the  defendant  claimed  to  hold  the 
note  on  Freeman,  not  in  his  own  right,  but  in  outre  droit,  as  the 
administrator  of  Hammond,  It  amounts  to  a  declaration  in 
writing  and  &worn  to  by  him,  of  tbis  fact ;  and  like  any  other 
declaration  of  a  party  in  possession  of  a  chattel,  explanatory  of 
his  possession,  is  legal  proof  as  p^»t  of  the  res  gcsta,  to  show 
the  character  of  his  possession,  but  for  bo  other  purpose.  The 
court  then  erred  in  rejecting  it,  a*  the  party  defendant  had  the 
right  to  show  in  what  capacity  he  claimed  to  hold  the  said  note 
— namely,  as  the  administrator  of  the  deceased  partner,  Ham- 
mond. But  before  we  can  reverse  for  this  error,  we  must  go 
further  and  ascertain  whether  its  rejection  has  prejudiced  the 
defendant  below,  atui  this  turns  upon  the  solution  of  the  only 
remaining  question,  which  is — 

4.  Whether  the  administrator  of  a  deceased  partner^  who 
comes  to  the  possession  of  a  note  payable  to  the  firm,  and  who 
claims  to  hold  the  same  as  assets  belonging  to  the  estate  of  such 
decedent,  can  be  sued  at  law  by  the  surviving  partner  for  the 
note,  or  for  the  funds  collected  by  such  administrator  upon  it. 
If  the  note  on  Freeman  did  not  belong  to  the  firm,  but  to  Ham- 
mond individually,  then  it  is  wholly  immaterial  whether  the 
administrator  claimed  in  his  own  right,  or  as  administrator, 
for  in  neither  event  would  the  plaintiff  below  be  entitled  to  re- 
cover. If.  however,  it  belonged  to  the  firm,  and  the  adminis- 
trator held  it  as  assets  of  the  estate  of  the  deceased  partner,  but 
the  law  notwithstanding  this  gave  him  no  right  toil,  and  authorised 
a  recovery  of  it  from  him  by  the  survivor,  then  it  is  equally  clear 
the  proof  proposed  to  be  made  by  the  introduction  of  the  ap- 
praisement becomes  impotent  in  its  effect  upon  the  cause.  It  is 
therefore  manifest  that  the  case  must  turn  upon  the  right  which 
the  surviving  partner  has  to  the  assets  of  the  firm  in  the  form  of 
chases  in  action,  and  whether  he  can  as  such  maintain  this  suit 
against  the  administrator  of  the  deceased  partner. 
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Judge  Story,  in  his  work  on  Partnership,  page  494,  as- 
serts the  law  to  be,  that  choses  i«  action,  debts,  and  oilier 
•rights  of  action,  belonging  to  the  partnership,  at  law.  belong 
to  the  surviving  partners,  "  and  they  i^ossess  the  sole  and  ex- 
•clusive  right  and  remedy  to  reduce  them  into  iJossession."  The 
representative  of  the  deceased  partner,  where  such  choses  in  ac- 
-iion  are  reduced  into  possession,  possess  the  same  right  to 
participate  in  them  which  the  deceased  partner  would  have 
had  while  living. — lb.  note  1. 

If  the  surviving  partner  abuse  the  trust,  or  there  be  a  well- 
founded  apprehension  that  he  will  mismanage  or  waste  the  effects, 
the  representative  of  the  deceased  partner  has  his  remedy  in 
chancery  for  an  injunction  and  the  appointment  of  a  receiver,  so 
that  the  same  shall  be  husbanded  and  duly  applied  according  to 
the  terms  of  the  partnership  agreement. — See  1  Dess.  R.  429;  8 
Ves.  R.  317;  6  Bev.  R.  498— see  also.  Collier  on  Part.  §§  129, 
"606,  and  notes. 

In  Wallace,  surviving  partner,  v.  Fitzsimmons,  1  Dallas'  R. 
548,  the  executor  of  a  deceased  partner  collected  one  half  of  a 
demand  due  from  one  of  the  debtors  of  the  firm,  and  the  ques- 
tion came  up,  whether  such  payment  operated  so  as  to  dis- 
charge the  debtor  from  the  claim  of  the  surviving  partner  for  the 
same  demand-  The  court  said,  "  The  payment  to  an  executor 
or  administrator  of  the  deceased  partner,  can  be  no  satisfaction 
to  a  surviving  partner,  who  has  the  sole  right  to  sue  for  and  re- 
cover monies  due  to  the  company."  This  point,  they  said  was 
exceeding  clear.  So,  in  Goulding  v.  Vaughn,  2Chitty'sR.43G, 
the  plaintiff  declared  for  goods  sold  and  delivered  to  the  defend- 
ants and  one  George  Vaughn,  then  in  life,  but  since  deceased,  and 
•he  added  counts  for  goods  sold  and  delivered  to  the  defendants 
alone,  and  upon  promises  made  by  them.  There  was  a  demurrer 
for  misjoinder,  and  it  v.-as  insisted  that  the  demands  were  incom- 
patiblei  but  the  court  said,  "there  was  nothing  in  the  objectjon, 
though  in  some  cases  of  partnership  the  right  or  liability  survives 
for  or  against  the  executors  of  the  deceased  partner,  yet  at  laiv, 
the  legal  right  and  liability  entirely  survive  against  and  for  the 
surviving  partner,  who  alone  can  at  law  sue  and  be  sued." — See 
al.-*o,  Richards  v.  Hewiher,  1  Barn.  &  Adol.  29;  6  T.  Rep.  552; 
1  Esp.  47;  5  T.  Rep.  493. 

Id  Peters  v.  Davis,  7  Mass.  R.  2-57,  it  was  held  that  notwith- 
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standing  the  adjustntient  of  all  the  concerns  of  the  partnership 
between  the  surviving  partner  and  the  executor  of  tiie  deceased 
partner,  in  which  it  had  been  agreed  between  them  that  the  pro- 
ceeds of  a  certain  outstanding  demand  in  favor  of  the  firm 
should  be  equally  divided  between  them,  yet  such  demand  be- 
Jonjrs  to  the  survivor  to  collect,  and  the  administrator  could  not 
«ue  at  law  for  the  proportion  due  to  his  intestate. — See  also,  Mc- 
>Cartny  v.  Nixon,  2  Dallas'  Rep.  65-6. 

In  Penn  v.  Butler,  4  Dallas'  Rep.  354,  which  was  a  proceed- 
ing in  chancery  to  determine  whether  the  surviving  co-obligee 
in  certain  bonds,  mortgages,  &c.,  should  have  the  possession  of 
the  whole  of  them,  or  whether  the  Chancery  Court  would  ap- 
portion them  between  him  and  the  executor  of  the  deceased 
obligee,  who  was  beneficially  entitled  in  right  of  the  testator  to 
an  interest  of  one  fourth  in  them,  the  court  held  that  the  sur- 
vivor was  at  law  entitled  to  the  possession  of  the  joint  securities 
in  order  that  he  might  recover  the  amount. 

"  The  general  rule,"  says  Williams  in  his  work  on  Executors, 
V.  1, 144-5,  "  is  now  settled,  that  though  the  right  of  the  deceased 
partner  devolves  on  his  executor,  yet  the  remedy  survives  to  his 
companion,  who  alone  must  enforce  the  right  by  action,  and 
will  be  liable,  on  recovery,  to  account  to  the  executor  or  admin- 
istrator for  the  share  of  the  deceased." — lb.  411,  546. 

la  a  case  between  these  same  parties,  reported  in  6  Ala.  337, 
the  rule  is  stated  to  be  that  at  law  the  surviving  copartner  could 
not  maintain  an  action  against  the  representative  of  a  deceased 
partner  for  the  recovery  of  a  debt  due  by  the  latter  to  the  firm, 
or  for  money  in  hand  at  the  time  of  his  death,  unless  the  part- 
nership accounts  had  been  settled  and  a  balance  struck:  that 
the  remedy  in  such  case  is  in  equity. 

Without  adverting  to  further  authority,  we  think  we  may  safely 
deduce  as  a  conclusion  from  those  we  have  above  noticed,  that 
the  survivor  of  the  firm  is  legally  entitled  to  the  note  sued  for ; 
it  constitutes  the  evidence  of  a  demand  which  he  alone  is  com- 
petent to  sue  for  and  collect;  and  that,  being  thus  legally  enti- 
tled to  it,  he  has  a  remedy  to  enforce  that  right;  otherwise 
the  anomaly  is  presented  of  a  legal  right  without  a  remedy : 
Also,  that  as  the  survivor  is  the  party  who  is  to  settle  up  the  af- 
fairs of  the  partnership,  to  collect  its  dues  and  pay  the  demands 
outstfinding  against  the  firm,  he  has  the  right  to  the  possession 
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of  the  choses  in  action,  and  if  they  have  been  convened  by  the 
executor  of  the  deceased  partner,  his  remedy  extends  to  him  as 
well  as  to  any  one  else.  So  that  if  the  executor  has  obtained 
money  upon  a  note  belonging  to  the  firm,  the  surviving  partner 
has  his  election  either  to  proceed  against  the  original  debtor,  who 
is  not  discharged  by  such  payment,  or  against  the  executor  as 
for  money  received  to  his  use.  We  think  it  very  clear  that  he 
could  recover  the  note  in  detinue,  if  it  was  the  property  of  the 
firm,  being  a  chose  in  action  which  exclusively  belongs,  for  the 
purpose  of  collection,  settlement  and  distribution,  to  the  survi- 
vor. The  case  in  6  Ala.  337,  does  not  militate  against  the 
view  we  take,  as  in  that  case  the  effort  was  to  charge  the  admin- 
istrator of  the  deceased  with  a  demand  due  from  his  intestate, 
if  any  was  due. 

It  results  from  what  we  have  said,  that  the  court  below  cor- 
rectly decided  the  law  in  the  charge  given,  and  in  refusing  to 
charge  as  prayed  for  by  the  counsel  for  the  defendant  below. 

There  is  no  error  in  the  record  prejudicial  to  the  plaintiff  i» 
error.     Let  the  judgment  be  affirmed. 


HENDERSON  vs.  PLUMB  &  ROBBINS. 

1.  On  the  trial  of  a  motion  before  a  justice  of  the  peace  against  a  coo- 
stable  for  failing  to  return  an  execution,  the  plaintiff,  if  his  demand 
is  over  fifty  dollars,  may  remit  an  amount  sufficient  to  bring  the  case 
within  the  jurisdiction  of  the  justice. 

2.  If  an  appeal  be  taken  from  the  judgment  of  a  justice  of  the  peace, 
witlxin  five  days  after  it  is  rendered,  it  cannot  be  dismissed  because 
no  bond  has  been  executed,  if  the  appellant  is  ready  to  give  the  bond 
when  the  motion  to  dismiss  is  made. 

3.  A  declaration  or  statement  is  not  necessary,  in  a  proceeding  by  mo- 
tion agahist  a  constable  and  his  securities  for  his  failure  to  return  an 
execution. 

Error  to  the  Circuit  Court  of  Monroe.     Tried  before  the 
Hon.  John  Bragg. 
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T.  &  J.  Williams,  for  the  plaintiff  in  error  ; 

1.  It  is  insisted  that  on  the  appeal  an  issue  de  novo  should 
have  been  tendered  to  defendant,  by  way  of  declaration  or  sug- 
gestion, and  when  defendant  refused  to  plead,  then  to  proceed 
as  in  other  cases  of  default, 

2.  The  jurisdiction  of  the  magistrate  is  S50,  and  no  more. 
It  is  admitted  a  creditor  may  release  his  debt,  or  so  much  of  it 
as  will  reduce  his  demand  below  $50,  and  thus  give  jurisdiction 
to  the  magistrate. — King  v.  Dougherty,  2  Stew.  4S7;  Nibbs, 
use  &c.  V.  Moody,  5  Stew.  &  Por.  19S.  The  rule  laid  down 
here  is  not  denied  by  the  plaintiff  in  error;  but  the  case  at  bar 
is  distinguishable  from  these  cases.  In  the  cases  in  2  Stew,  and 
5  S.  &  P.,  the  releasing  of  the  debt  was  prior  to  the  issuing  of 
the  summons  by  the  magistrate  ;  so  that  the  suits  were  for  a  sum 
that  the  justice  had  jurisdiction  over.  In  the  case  at  bar,  this 
was  not  the  case;  the  notice  of  the  motion  is  for  "the  amount 
of  the  execution,  with  interest  thereon  ;"  the  execution  was  for 
$50,  and  $2  46  costs,  dated  25th  May  1846 ;  the  notice  issued 
May  1st,  1848;  here  was  interest  on  this  judgment  from  25th 
May  1846  to  1st  May  1848,  and  $2  46  costs,  and  to  recover 
this  amount  this  motion  was  made  before  the  justice.  It  seems 
the  plaintiffs  only  claimed  on  the  day  of  trial  $50,  agreeing  to 
release  the  balance.  The  magistrate  gave  judgment  for  de- 
fendants, and  plaintiff  appealed.  Could  the  plaintiffs  relinquish, 
even  before  suit?  We  think  they  could  not.  because  the  amount 
claimed  was  not  a  debt  due  plaintiffs  in  execution — it  is  only  a 
penalty. — So  says  Judge  Goldthwaite,  in  Evans  v.  Stephens  et 
al.,  8  Ala.  517.  Being  then  only  a  penalty,  the  plaintiffs  can- 
not release  until  there  has  been  a  judgment  in  their  favor.  And 
again,  here  are  costs  which  plaintiffs  could  not  release,  not  be- 
longing to  them.  A  mere  liability  to  pay  the  costs  did  not  au- 
thorise them  to  release  the  amount. 

3.  The  bond  should  have  been  executed  within  five  days 
after  judgment  pronounced,  (Clay's  Dig.  314,  '^  9,)  because  the 
statute  authorising  the  appeal  says  the  party  aggrieved  *'  may 
within  Jive  days  thereafter  apjjeal^  first  giving  to  such  justice 
bond,"  &c.  The  statute  of  1814  did  not  require  this,  but  the 
statute  of  1822  does  expressly. — Vide  Clay's  Dig.  314,  ^  9. 

Cooper  &  Leslie,  for  the  defendants : 
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The  defendant  should  have  plead  In  abatement  the  want  of 
jurisdiction  in  the  justice  of  the  peace. — Bently  et  al.  v.  Wright, 
3  Ala.  607. 

The  plaintiffs  had  a  right  to  credit  all  over  S50. — Nibbs,  use 
&c.  V.  Moody,  5  Stew.  &  Por.  19S. 

The  appeal  bond,  if  one  be  necessary,  may  be  given  at  any 
time,  if  the  appeal  be  applied  for  within  five  days. — Johnson  v. 
Hale,  3  Stew.  &  Por.  331;  1  Stew.  407.  No  declaration  was 
required. — Coudry  v.  Henly,  4  Stew.  &  Por.  9. 

D  ARG  AN,  C.  J. — The  plaintiffs  notified  the  defendant,  who 
is  a  constable,  that  they  would  move  for  a  judgment  against  him 
before  a  justice  of  the  peace  for  the  amount  of  an  execution 
with  interest  thereon,  for  failing  to  return  the  same  within  the 
time  prescribed  by  law.  The  amount  of  the  execution  as  des- 
cribed in  the  notice  is  fifty  dollars,  besides  two  dollars  ^Yo  cost. 
The  plaintiffs  remitted,  on  the  trial  before  the  justice,  all  right 
to  recover  over  fifty  dollars.  Judgment  was  rendered  in  favor 
of  the  defendant,  and  the  plaintiffs  appealed  to  the  Circuit  Court, 
but  an  appeal  bond  was  not  executed  until  some  months  after 
the  appeal  was  granted.  The  defendant  moved  the  Circuit 
Court  to  dismiss  the  suit,  because  the  amount  which  the  plain- 
tiffs were  entitled  to  recover  was  over  fifty  dollars.  He  also 
moved  the  court  to  dismiss  the  appeal,  because  the  appeal  bond 
was  not  executed  within  five  days  from  the  time  the  judgment 
was  rendered.  These  motions  were  refused,  and  the  defendant 
excepted.  The  constitution,  it  is  truC;  limits  the  jurisdiction 
of  a  justice  of  the  peace  to  fifty  dollars,  but  by  the  decisions  of 
this  court  the  rule  is  settled  that  a  plaintiff  may  remit  of  his  de- 
mand all  over  fifty  dollars,  and  thus  bring  his  case  within  the 
jurisdiction  of  the  justice. — Nibbs,  use  &c.  v.  Moody,  5  Stew. 
&  Por.  198;  King  v.  Dougherty,  2  Stew.  4S7;  Bently  v. 
Wright,  3  Ala.  607.  It  is,  however,  contended  that  the  re- 
covery in  this  case  being  in  the  nature  of  a  penalty,  the  plaintiffs 
could  not  remit  a  portion  of  their  demand,  so  as  to  entitle  them 
to  sue  before  a  justice  of  the  peace.  The  amount  of  recovery 
against  a  constable  for  failing  to  return  an  execution  is  given  by 
Statute,  it  is  true,  but  we  can  see  no  reason  why  a  plaintiff 
should  be  entitled  to  remit  all  over  fifty  dollars,  and  recover  be- 
fore a  justice,  when  his  demand  arises  out  of  contract,  and  yet 
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be  denied  the  right  to  remit,  when  his  demand  arisen  from  the 
failure  of  a  constahle  to  return  an  execution.  The  amount 
which  the  plaintiff  is  entitled  to  recover  against  a  constahle  for 
failing  to  return  an  execution  is  governed  hy  the  amount  of  the 
execution,  and  we  think  there  is  as  much  reason  for  allowing  a 
plaintiff  to  remit  a  part  of  this  demand,  and  thus  bring  his  case 
within  the  jurisdiction  of  the  justice,  as  there  is  for  allowing 
him  to  remit  a  portion  of  his  debt  due  by  contract  to  enable  him 
to  sue  in  a  justice's  court. 

2.  Nor  is  it  material  when  the  appeal  bond  was  executed,  so 
the  appeal  was  taken  in  the  proper  time. — See  Johnson  v.  Hale, 
3  Stew.  &  Por.  331.  Indeed  it  is  the  constant  practice  to  al- 
low a  bond  to  be  given  after  the  appeal  is  brought  up,  if  the 
bond  taken  by  the  justice  should  be  defective.  It  would  there- 
fore follow  that  an  appeal  could  not  be  dismissed  for  the  want . 
of  a  bond,  if  the  party  appealing  will  give  bond  when  the  mo- 
tiOD  to  dismiss  is  made. 

3.  It  is  also  insisted  that  there  is  error,  because  no  declara- 
tion or  statement  of  the  cause  of  action  was  filed  in  the  Circuit 
Court.  This  very  point  was  ruled  against  the  plaintiff  in  error, 
in  the  case  of  Coudry  et  al.  v.  Henly  &  Murphy,  4  Stew.  &  P. 
3.  In  that  case,  a  motion  under  the  statute  was  made  against 
a  constable  and  his  securities,  before  a  justice  of  the  peace,  for 
failing  to  return  an  execution.  The  cause  was  removed  to  the 
County  Court,  and  there  tried  without  a  declaration,  and  this 
court  held  that  none  was  necessary. 

We  can  discover  no  error  in  the  judgment,  and  it  must  be 
affirmed. 


DUNCAN,  Adm'r,  vs,  HARGROVE  et  als. 

1.  Under  the  act  of  1821,  the  administrator  de  bonis  non  is  the  proper' 
party  to  revive  a  judgment  recovered  by  the  first  administrator  a« 
sucli,  he  having  died  after  its  recovery. 

2.  In  a  proceeding  by  scire  facias  to  revive  a  judgment  affirmed  in  the 
Supreme  Court,  it  is  not  necessary  to  aver  that  tlie  judgment  of  af- 
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firmance  has  been  certified  to  the  court  below.   An  averment  that  the 
judgment  of  the  Circuit  Court  was  affirmed,  &c.,  "as  by  the  record 
and  proceedings  thereon,  remaining  in  the  said  Circuit  Court,  will , 
more  fully  appear/'  is  sufficient  on  general  demurrer. 
3.  The  objection,  that,  although  some  of  tlie  defendants  may  rei^ide  in., 
another  county,  brauch  writs  of  scire  facias  cannot  issue  to  revive  a 
judgment  against  them,  if  of  any  force,  is  not  available  on  general- 
demurrer. 

Error  to  the  Circuit  Court  of  Russell.     Tried  before  the 
Hon.  John  J.  Woodward. 

This  was  a  proceeding  by  scire  facias  instituted  by  the 
plaintiff  in  error,  as  administrator  de  ho7iis  non  of  Francis  Wil-  - 
liams,  deceased,  to  revive  a  judgment  recovered  by  Milton 
Williams,  the  former  administrator,  in  his  life-time,  against  the 
defendants  in  error.  Two  of  the  defendants  resided  in  St.  Clair' 
county,  to  which  county  branch  writs  were  issued  for  them. 
The  declaration,  after  setting  out  the  recovery  of  the  judgment 
in  the  Circuit  Court  of  Russell  by  the  said  Milton  Williams,  as 
administrator,  and  the  removal  of  said  judgment  by  writ  of 
error  to  the  Supreme  Court,  avers  that  the  judgment  of  said 
Circuit  Court  was  in  said  Supreme  Court  affirmed,  "  as  by  the 
records  and  proceedings  thereon,  remaining  in  said  Circuit' 
Court,  will  more  fully  appear,*'  &c.  To  this  declaration  there 
was  a  demurrer,  which  was  sustained  by  the  Circuit  Court. 
The  ruling  of  the  court  on  the  demurrer  is  now  assigned  as  error. 

Geo.  D.  Hooper,  for  the  plaintiff. 

t 
BelseR;  for  the  defendants: 

1.  The  declaration  should  have  avered  that  the  Clerk  of  the 
Supreme  Court  had  certified  the  judgment  of  the  Supreme 
Court  to  the  Circuit  Court. — Barron  v.  Pagles  et  al.,  6  Ala. 
422;  McCollum  v.  Herbert,  12  ib.  2S2.  And  in  certain  issues 
this  certificate  alone  will  not  prove  that  the  case  has  been  sent 
back  to  the  primary  court,  &c. — Draughan  v.  Bank,  3  Stew.  54. 
It  is  believed  that  the  declaration  is  defective  in  not  distinctly 
stating  how  the  record  has  come  from  the  appellate  to  the  pri- 
mary court. 

2.  The  declaration,  independent  of  this,  is  not  sufficiently 
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certain  and  descriptive  in  its  terms.  The  pleader  has  chosen  to 
make  the  scire  facias  the  writ. — Touhnin  v.  Bennett,  3  Stew. 
&  Port.  220. 

3.  There  is  no  authority  to  issue  a  branch  scire  facias  in 
such  a  case  as  this,  and  it  connects  itself  with  the  declaration, 
because  it  is  revived  against  all  the  defendants  served :  And 
the  declaration  in  this  case  is  substituted  for  the  scire  facias ^  at 
the  instance  of  the  pleader. — Toulmin  v.  Bennett,  3  Stew.  & 
Port.  220.  It  is  believed  that  our  statute,  about  joint  obligors, 
does  not  reach  this  case. — Clay's  Dig.  322,  §  59. 

PARSONS,  J. — It  was  held  in  the  case  of  Warren's  Ex'r 
V.  Rist,  16  Ala.  6S6,  that,  under  the  act  of  1821,  the  adminis- 
trator cle  bonis  non  of  an  estate  is  the  proper  person  to  revive  a 
judgment  recovered  by  the  first  administrator  as  suoh,  he  having 
died  after  the  recovery.  This  disposes  of  the  first  question  in 
this  case. 

2.  It  is  now  contended  for  the  defendant  in  error,  that  the 
declaration  should  have  avered  that  the  Clerk  of  the  Supreme 
Court  had  certified  the  judgment  of  that  court  to  the  Circuit 
Court.  The  declaration  avers  the  recovery  of  the  judgment  in 
the  Circuit  Court;  the  writ  of  error;  that  the  writ  of  error  was 
by  the  Supreme  Court  dismissed,  and  that  the  judgment  of  the 
Circuit  Court  was  here  affirmed  and  judgment  rendered  accord- 
ingly, "  as  by  the  record  and  proceedings  thereon,  remaining  in 
the  ^aid  Circuit  Court,  will  more  fully  appear,"  &c.  It  is  set- 
tled that  the  sci.fa.  to  revive  this  judgment  was  issued  correctly 
from  the  Circuit  Court,  in  which  alone  the  judgment  could  be 
revived. — Barron,  adm'r,  v.  Pagles  et  al.,  6  Ala.  422.  The 
judgment  of  this  court,  in  such  cases,  is  to  be  certified  to  the 
Circuit  Court.  The  record  of  this  court  is  thus  removed,  so 
far  as  necessary  in  this  proceeding,  into  the  Circuit  Court. 
T!ie  declaration  refers  to  the  record  of  this  court  remaining  in 
the  Circuit  Court,  by  the  words,  "  as  by  the  record,"  &c.  quoted 
above.  The  objection  made  by  the  demurrer  in  this  case  is 
not,  therefore,  that  the  record  is  not  there,  or  that  there  is  no 
such  record,  but  it  is  that  it  is  not  stated  that  it  went  there  by 
certificate.  However  material  the  certificate  might  be  upon 
some  questions,  we  think  It  is  not  material  on  a  demurrer,  and 
nijre  especially  a  general  demurrer,  under  the  statute. 


80  ALAi3AMA. 


Bostwick  &  Kirklaiitl  v.  Beach. 


3.  It  is  contended  that  tliere  is  no  authority  to  issue  branch 
writs  o(  sci  fa.  in  such  a  case  as  this,  where  the  defendants  re- 
side in  difFarent  counties.  If  that  were  admitted,  which  we  dcr 
not  decide,  however,  the  answer  is  that  a  demurrer  to  the  decla- 
ration is  not  the  appropriate  mode  of  making  the  objection- 
We  think  there  was  error  in  sustaining  I'.ie  demurrer  to  tiie- 
declaration.  Let  the  judgmeut  be  reversed  and  the  cause  re- 
ma  nded» 


BOSTWICK  &  KIRKLAND  vs.  BEACH. 

1 .  Where  a  garnishee  in  a  suit  commenced  by  attachment  answers 
and  admits  nu  hidebtcdiie.ss  to  the  defendant,  the  mere  rehit-al  of  the 
court  to  grant  a  motion  for  judgment  on  the  ansAver,  made  by  the 
l^Iaintiff  before  he  has  obtained  a  jxidgment  against  the  defendant, 
will  not  discharge  him. 

2.  To  sustain  a  judgment  against  a  garni.shee  it  is  not  necessar)"^  that 
his  answer  should  appear  in  full  upon  the  record.  It  is  sufficient,  if 
the  record  s1ioa\'s,  that  he  has  been  returned  summoned  by  the  pro- 
per officer,  that  a  judgment  has  been  rendered  against  the  defend- 
ant, and  that  he  admits  an  indebtedness  to  him,  which  could  be  re-, 
covered  in  an  action  of  debt,  or  indebitatus  assumpsit. 

3.  Whenever  a  garnishee  submits  to  answer,  or  when  the  suit  is  not 
terminated  by  judgment  against  the  defendant,  the  garnishee  eon- 
tiimes  Ijefore  the  court  for  the  purpose  of  receiving  its  judgment  up- 
on his  answer. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Br8gg. 

Stewart,  for  the  plaintiffs  in  error: 

The  error  assigned  is  the  rendition  of  the  judgment  against 
the  garnishees.  The  judgment  purports  to  be  rendered  on  the 
answer — and  not  on  any  default.  A  motion  was  made  for  judg- 
ment on  the  answer  at  the  return  term  and  overruled.  That  is 
conclusive  as  to  the  liability  of  the  garnishee  on  that  answer. 
The  court  relies  to  sustain  the  judgment  on  the  fact  that  no  fur- 
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tlier  answer  was  made;  but  the  party  was  not  called  on  to  an- 
swer further,  and  no  default  is  ascertained.  Therefore  the 
Courtis  confined  to  the  answer  alone,  and  must  take  it  as  of  the 
time  when  it  was  filed.  It  must  have  created  a  liability  then,  or 
it  could  not  afterwards,  without  some  additional  fact,  either  by 
answer  or  by  default  to  answer,  ascertained  and  recorded.  But 
did  the  garnishees  answer,  and  what  was  their  answer,  and  how- 
does  it  get  on  the  record?  There  is  no  sufficient  evidence  of 
it,  or  of  what  it  was. 

We  have  not  the  whole  of  the  answer  but  a  recital  of  what  it 
contained,  or  a  part,  in  an  ex  parte  entry,  made  when  the  gar- 
nishees were  not  present,  nor  called.  The  answer  must  be  of 
record — and  if  not  there,  it  must  be  put  there  by  a  proper  entry^ 
nunc  -pro  tu?ic,  on  notice  and  record  evidence. 

There  is  no  foundation-  for  the  judgment  against  the  gar- 
nisliees — no  answer  appearing  of  record  at  the  return  term,  and 
no  proceedings  at  that  term,  nor  entry  of  record,  nunc  yro  tunc. 

Wm.  G.  Jones,  for  the  defendant. 

CHILTON,  J. — The  pflaiutifFs  in  error  were  summoned  as 
garnishees  to  answer  what  they  were  indebted  to  Lyman  Lewis. 
The  garnishment  was  executed  upon  ihem  the  3d  March  1848, 
requiring  them  to  appear  and  answer  at  the  next  succeeding 
term.  At  the  spring  term  of  the  court,  1848,  to  which  the  sum- 
mons of  garnishment  was  returnable,  no  entry  appears  of  record 
to  have  been  made  as  to  any  proceedings  against  the  garnisJiees. 
At  the  fall  term  1848,  an  entry  was  made,  which  recites  that 
*' the  plaintiffs  came  and  moved  the  court  for  judgment  against 
Bostwick  &  Kirkland  on  their  answ^er  as  garnishees,  and,  it  be- 
ing shown  to  the  satisfaction  of  the  court,  that  the  said  Beach 
sued  out  an  attachment  from  the  office  of  Joel  A.  Roberts,  a 
justice  of  the  peace  of  Mobile  county,  on  the  3d  day  of  March 
1848,  returnable  to  the  then  next  term  of  llie  Circuit  Court  of 
Mobile  county,  upon  which  writ  of  attachment  such  proceed- 
ings were  had  in  said  Circuit  Court,  that  on  the  21\.\\  December 
1S4S,  the  said  Beach  recovered  a  judgment  against  the  said 
Lyman  Lewis,  for  the  sum  of  $32-3  yW  and  costs  of  suit ;  and 
it  being  further  shown  that  the  said  Bostwick  and  Kirkland  were 
summoned  by  the  sheriff  of  Mobile  county  on  the  third  day  of 
March  1848,  to  answer  at  the  then  next  term  of  the  said  Circuit 
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Court,  as  to  what  amount  they  were  indebted  to  the  said  Lyman 
Lewis  at  the  time  of  the  service  of  said  garnishment,  where- 
upon, during  the  said  term  of  the  said  Circuit  Court,  the  said 
Bostwick  and  Kirkland  made  their  answer  in  open  court,  setting 
forth  that  they  had  given  their  promissory  note  in  writing  to  the 
said  Lewis,  for  the  sum  of  $653  yVo»  dated  the  7th  Feb.  1848, 
and  payable  six  months  after  date,  which  amount  they  still  owe 
to  him :  upon  which  said  answer  the  said  Beach  moved  for  judg- 
ment, which  motion  was  then  refused  by  the  court,  and  the  said 
motion  was  continued  by  the  court  to  this  term;  and  the  said 
Bostwick  and  Kirkland  having  failed  to  make  any  further  an- , 
swer,  it  is  considered  by  the  court  that  the  said  William  Beach , 
do  recover,"  &c. 

It  is  insisted  that  as  the  record  shows  the  court  overruled  the 
motion  for  judgment  made  at  the  previous  term,  that  this  deter- 
mination of  the  court  is  conclusive  upon  the  plaintiff  in  attach- 
ment, and  operates  to  discharge  the  garnishees.  We  do  not 
think  this  a  proper  construction  of  the  recitals  in  the  judgment 
entry.  No  judgment  had  been  rendered  against  the  defendant 
in  the  attachment,  and  until  such  judgment  was  rendered,  none 
could  properly  have  been  rendered  against  the  garnishees. — 
Gains  v.  Bierne  &  McMahan,  3  Ala.  114.  When,  therefore, 
the  motion  for  judgment  was  made  at  the  term  to  which  the 
garnishees  were  summoned,  the  court  responded  that  the  mo- 
tion should  be  disallowed,  or  as  the  recital  has  it,  "  overruled," 
but  continued.  The  evident  meaning  of  which  is,  that  it  was 
disallowed  thent  but  continued  until  the  plaintiff  in  attachment 
should  obtain  his  judgment  and  the  indebtedness  of  the  gar- 
nishees should  fall  due.  Upon  any  other  construction,  the  en-> 
try  would  be  contradictory  and  absurd. 

But  it  is  objected  that  there  is  no  sufficient  evidence  that  the 
garnishees  answered,  or  what  that  answer  was.  This  objection 
cannot  be  sustained.  The  entry  sets  forth  that  they  answered* 
admitling  an  indebtedness  at  a  previous  term,  and  sets  forth 
particularly  the  character  of  such  indebtedness.  ]\ow  although 
the  statute  seems  to  contemplate  that  the  garnishees  should  an- 
awer  orally,  except  when  interrogatories  are  propounded  undei^ . 
the  recent  statute,  (when  they  may  answer  orally  by  consent. 
Dig.  63,  §  44,)  yet  they  may  answer  in  writing,  and  such  is  the 
usual  practice.     But  their  answer,  whether  verbally  or  in  writing, 
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is  no  part  of  the  record,  unless  so  made  by  a  bill  of  exceptions, 
or  by  recitals  in  the  judgment  entry. — Gains  v.  Bierne,  supra; 
Saunders  v.  Camp,  6  iVla.  74.  It  is  not  necessary,  therefore, 
to  sustain  the  judgment,  that  the  answer  of  the  garnishees  should 
appear  in  full  in  the  record.  It  is  sufficient  that  they  have  been 
returned  summoned  by  the  proper  officer  as  garnishees,  that  a 
judgment  has  been  rendered  against  the  defendant  in  the  at- 
tachment to  whom  they  are  indebted,  and  that  they  admit  an  in- 
debtedness to  the  defendant  in  the  attachment,  which  he  could 
recover  against  them  in  an  action  of  debt,  or  indebitatvs  assumpsit. 
Ldng  V.  Clements,  9  Ala.  422;  Harrell  v.  Whitman,  at  the  pre- 
sent term ;  McGehee  v.  Walke,  15  ib.  183.  It  is  very  clear 
that  the  recitals  in  this  judgment  are  sufficient  to  sustain  it. 

But  it  is  insisted  these  recitals  were  made  in  the  absence  of 
the  garnishees,  and  that  therefore  they  should  not  be  bound  by 
them.  Several  decisions  of  this  court  show  that  the  garnishee 
is  not  discharged  by  the  omission  to  proceed  against  him  at  the 
first  term  to  which  he  is  summoned.  In  Robison  v.  Starr,  3 
Stew.  R.  90,  it  was  held  that  the  omission  to  take  judgment  nt- 
si  against  him  at  the  first  term,  there  being  no  judgment  against 
the  defendant  in  the  attachment,  did  not  discharge  him.  So,  in 
Gains  v.  Bierne,  supra,  a  judgment  was  sustained  upon  an  an- 
swer made  and  filed  at  a  subsequent  term — see  also,  Leigh  v. 
Smith,  5  Ala.  583;  Graves  v.  Cooper,  8  ib.  814;  and  Lockhart 
V.  Johnson,  9  ib.  224.  These  several  cases  fully  sustain  the 
position,  that  "  whenever  a  garnishee  submits  to  answer,  or  when 
the  suit  is  not  terminated  by  judgment  against  the  defendant  in 
attachment,  the  garnishee  continues  before  the  court,  for  the  pur- 
pose of  receiving  the  judgment  upon  his  answer." — 9  Ala.  224; 
8  ib.  814.  The  garnishees  were  then  properly  before  the  court, 
in  legal  contemplation ;  the  entry  recites  enough  to  show  the 
judgment  against  them  was  properly  rendered;  and  we  have  but 
to  add,  that  it  must  be  affirmed. 
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GOULD  vs.  HILL,   by  next  friend,  &c. 

1 .  The  words,  '•  exclusively  to  her  and  the  heirs  of  her  body  forever," 
when  used  in  a  bequest  of  slaves  by  a  father  to  his  daughter,  then  a 
married  woman,  are  sufficient  to  exclude  the  marital  rights  of  the 
husband. 

2.  A  court  of  equity  will  entertain  a  bill  filed  by  a  married  woman,  and 
protect  her  in  the  enjoyment  of  her  separate  estate  in  slaves,  when 
they  have  been  levied  on  under  attachment  at  the  instance  of  a  cred- 
itor of  the  husband,  and,  judgment  having  been  rendered,  have  been 
demanded  by  the  sheriff  of  the  husband,  by  whom  they  were  re- 
plevied, for  the  pvirpose  of  selling  them  under  the  execution. 

Error  to  the  Chancery  Court  of  Mobile.  Tried  before  the 
the  Hon.  J.  W.  Lesesne. 

The  bill  in  this  case  was  filed  by  the  defendant  against  the 
plaintiff  in  error,  for  the  purpose  of  restraining  from  selling  cer- 
tain slaves,  alleged  in  the  bill  to  be  her  separate  property,  under 
an  execution  against  James  N.  Hill,  her  husband.  The  facts 
of  the  case  will  be  sufficiently  understood  from  the  opinion  of 
the  court.  The  chancellor  granted  the  relief  prayed,  and  his 
decree  is  now  assigned  as  error. 

\V.  G.  Jones,  for  the  plaintiff^  in  error. 

Smith,  for  the  defendant. 

DARGAN,  C.  J. — Whether  the  complainant  has  shown  any 
right  to  the  slaves  in  controversy  depends  on  the  construction 
of  the  will  of  Jordan  Anderson,  her  father,  the  fifth  clause  of 
which  is  in  the  following  language:  "  My  will  is,  that  my  daugh- 
ter, Mary,  have  a  negro  girl  named  Mary,  exduslicly  to  lier  and 
the  heirs  of  her  body  for  ever."  At  the  time  of  the  execution 
of  this  will  the  complainant  was  a  married  woman,  and  the  ques- 
tion is  whether  the  complainant  took  a  separate  estate  in  the 
slave,  or  whether  she  became  the  property  of  the  husband. 
There  is,  it  is  true,  much  conflict  in  the  decisions  in  regard  to 
the  words  that  will  create  a  separate  estate  in  favor  of  a  married 
woman,  and  it  has  been  well  remarked  by  counsel,  that  this  con- 
flict in  the  decisions  of  courts  arises  in  consequence  of  two 
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general  rules  of  law; — first,  that  no  precise  words  are  necessary 
to  create  a  separate  estate,  but  if  the  intention  of  the  testator  or 
<lonor  be  clear  that  the  property  was  intended  for  the  separate 
use  of  the  wife,  then  the  marital  rights  of  the  husband  will  not 
attach  upon  it — secondly,  the  law  favors  the  rights  of  the  hus- 
band, and  before  they  can  be  excluded,  it  must  plainly  appear 
that  such  was  the  intention  of  the  donor  or  testator.  These  two 
general  rules,  although  entirely  consistent  with  each  other,  have 
produced  the  conflict  of  decisions;  for  what  will  be  considered 
plain  and  manifest  by  one,  not  unfrequently  will  be  considered 
doubtful  or  uncertain  by  another,  and  thus  different  courts,  gov- 
erned by  the  same  general  rules,  come  to  different  conclusions. 
Yet  we  have  but  one  guide,  and  that  is,  the  intention  of 
the  testator  or  donor.  When  we  ascertain  his  intention,  the 
law  is  ascertained.  What  then  was  the  intention  of  the  testa- 
tor? He  says,  my  will  is  that  my  daughter,  Mary,  have  a  negro 
girl  named  Mary,  exclusively,  to  herself  and  the  heirs  of  her 
body-  Exclusive  of  whom?  Did  he  mean  of  his  other  lega- 
tees? Then  the  word  has  no  legal  effect  whatever,  for  had  it 
been  omitted,  all  others  except  the  husband  would  have  been 
excluded  fro«i  all  interest  in  the  slave.  We  can  only  give  it 
effect  by  holding  that  the  testator  intended  to  exclude  the  in- 
terest of  the  husband,  and  this  we  think  the  correct  construc- 
tion of  the  will.  The  gift  is  to  the  complainant,  exclusively.  To 
make  it  such,  the  rights  of  the  husband  must  be  excluded.  In 
the  case  of  Margetts  v.  Barringer,  7  Sim.  482,  the  testator  gave 
his  residuary  estate  to  his  two  daughters,  share  and  share  alike, 
for  their  own  use  and  benefit,  independent  of  any  other  person. 
The  vice-chancellor  said,  that  the  words,  independent  of  any 
other  person,  meant  independent  of  all  mankind,  and  therefore 
excluded  the  husband.  So,  in  the  case  of  Newman  v.  James, 
]2  Ala.  31,  this  court  held  that  property  conveyed  by  deed  to 
a  married  woman,  "  to  her  and  to  her  heirs,  to  have  and  to  hold 
the  same  to  and  for  her  use,  benefit  and  right,  and  of  her  heirs, 
without  let,  hindrance,  or  molestation  whatsoever,  was  free  from 
the  marital  rights  of  the  husband."  Now  I  think  the  language 
of  the  testator,  in  the  case  before  us,  is  much  stronger  to  show 
that  he  did  not  intend  that  the  husband  should  take,  than  in  the 
cases  we  have  just  cited  ;  for,  if  the  testator  intended  that  his 
daughter,  who  was  then  a  married  woman,  should  take  excUi- 
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sively,  he  necessarily  must  liave  intended  that  her  husband 
should  not;  and  by  no  rule  of  construction  can  we  say  that  he 
did  not  intend  his  daughter  should  take  the  property  exclusively 
to  herself,  when  in  plain  language  the  testator  declares  such 
to  be  his  will.  Nor  is  there  anything  in  the  case  of  Pollard  v. 
Merrill  &  Exemer,  15  Ala.  169,  that  militates  against  the  view 
we  have  taken.  The  principle  recognised  in  that  case  is  this, 
that  where  property  is  conveyed  to  the  joint  use  of  husband 
and  wife,  the  husband  will  take  the  whole  to  the  exclusion  of 
the  wife;  and  the  court  there  admitted  that  the  intention  of  the 
donor  was  to  govern,  in  ascertaining  whether  the  wife  took  a 
separate  estate,  and  that  this  intention  did  not  depend  on  the 
use  of  any  particular  words,  but  if  it  plainly  appeared  from  the 
language  of  the  donor  that  he  intended  to  create  a  separate  es- 
tate in  the  wife  and  to  exclude  the  rights  of  the  husband,  that 
his  intention  should  prevail.  Here  the  intention  is  apparent. 
We  cannot  doubt  as  to  what  the  intention  was,  and  we  think  the 
chancellor  did  not  err  in  decreeing  the  slaves  to  be  the  separate 
property  of  the  complainant. 

2.  But  it  is  urged  that  there  was  no  necessity  for  filing  this 
bill ;  that  it  does  not  appear  from  the  proof  that  the  defendant 
intended  to  levy  on  the  slaves  as  the  property  of  the  husband, 
and  therefore  the  bill  should  be  dismissed.  We  cannot  agree 
with  the  plaintiff's  counsel.  The  facts  disclosed  by  the  proof 
in  this  cause,  in  our  opinion,  fully  authorise  the  complainant  to 
come  into  this  court,  for  the  purpose  of  protecting  her  rights. 
The  defendant  had  caused  an  attachment  to  be  levied  on  the 
slaves  as  the  property  of  her  husband,  who  had  executed  a 
bond  to  replevy  the  same.  After  judgment  had  been  rendered 
on  the  attachment,  the  slaves  were  demanded  by  the  sheriff. 
These  facts  within  themselves  fully  authorise  the  complainant 
to  come  into  this  court  to  have  her  rights  ascertained  and  pro- 
tected. 

Let  the  decree  of  the  chancellor  be  affirmed. 
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1.  An  administrator  cannot  be  compelled  to  make  distribution  of  the 
estate  within  eighteen  months  after  grant  of  administration,  unless 
the  estate  has  been  reported  solvent.  Whether,  if  such  report  has 
has  been  made,  distribution  will  be  decreed — Querk  1 

Error  to  the  Orphans'  Court  of  Wilcox. 

J.  W.  Pryor,  for  the  plaintiffs  in  error :  . 

The  demurrer  admits  that  the  administratrix  has  sufficient 
property  in  her  possession,  besides  that  of  which  petitioner 
prayed  distribution,  to  pay  all  the  debts  of  her  intestate. 

It  is  the  duty  of  the  representative  to  distribute  the  estate  of 
his  intestate  within  three  months  after  reporting  estate  insolvent. 
Acts  1820,  ch.  20,  <^  1;  Toulmin's  Dig.  333;  Clay's  Dig.  196, 
<^  22.  And  it  is  his  duty  to  report  the  estate  solvent,  as  soon  as 
he  can  ascertain  the  fact.  In  this  case,  the  fact  of  the  solvency 
is  admitted  by  the  demurrer ;  and  it  is  the  duty  of  the  adminis- 
tratrix to  make  distribution,  without  petition  by  the  distributees. 
The  act  authorising  petition  was  passed  in  1812. — Clay's 
Dig.  196,  ^  23.  That  requiring  the  administrator  to  make  dis- 
tribution within  three  months  after  representing  the  estate  sol- 
vent, was  passed  in  1820,  and  should  be  observed  by  the  ad- 
ministrator, whether  the  distributees  petition  or  not. 

It  may  be  said,  that  it  does  not  appear  from  this  petition  that 

the  estate  has  been  represented  solvent.     But  the  neglect  of 

the  administratrix  to  do  this  does  not  affect  the  right  of  the  dis- 

.  iributees  to  have  disyibution  within  three  months  after  estate  is 

known  by  administratrix  to  be  solvent. 

Now,  if  it  was  the  duty  of  the  administratrix  to  make  distri- 
bution as  soon  as  she  ascertained  the  solvency,  what  objection 
can  be  urged  to  the  petition,  though  eighteen  "months  had  not 
,  elapsed?  Suppose  the  act  of  1812,  (Clay's  Dig.  196,  '^23,)  had 
not  been  passed,  could  not  distributees  petition  as  soon  as  they 
are  entitled  to  distribution  ? 

Stone  &  Judge,  for  the  defendant: 
1.  The  demurrer  to  the  petition  was  rightfully  sustained,  be- 
cause it  was  filed  be/ore  the  expiration  of  eighteen  months  after 
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the  granting  of  letters  of  administration. — Clay's  Dig.  196,  "^  23. 
This  act  ascertains  the  period  when  an  estate  shall  he  distributa- 
ble.— Harrison  v.  Harrison  et  al.,  9  Ala.  470 — see  also,  Leav- 
ens V.  Butler,  d  ux.  8  Port.  380. 

2.  By  the  act  of  1820,  (Clay's  Dig.  196,  §  22,)  within  three 
months  "  after  an  estateAs  represented  to  be  solvent  by  the  adm'ui- 
istrator,^^  distribution  may  be  made,  &c. — but  this  is  not  a  pro- 
ceeding under  that  statute  which  contemplates  that  the  adminis- 
trator shall  be  the  actor.  Besides,  this  act  "  is  not  imperative 
on  the  Orphans' Court." — Reynolds' Adra'rs  v.  Reynolds' Dist's, 
11  Ala.  1023. 

PARSONS,  .T. — The  plaintifFs  in  error  filed  their  petition 
in  the  Orphans'  Court  of  Wilcox  county,  against  the  defendant 
as  administratrix  of  her  late  husband,  Jonathan  Mason,  de- 
ceased, alleging  that  Mrs.  Williamson  was  the  sole  heiress  of 
the  intestate,  and,  except  the  widow,  the  administratrix,  his  only 
distributee.  The  petitioners  prayed  a  distribution  of  a  large 
part  of  the  personal  estate  of  the  intestate,  alleging  that  there 
was  enouirh  besides  to  pay  all  debts  of  the  estate.  The  admin- 
istratrix demurred  to  the  petition,  and  the  court  sustained  the 
demurrer.  The  party  demurring  is  to  be  considered  as  ad- 
mitting by  the  demurrer  all  the  facts  that  are  well  pleaded.  But 
this  petition  does  not  allege  that  the  administratrix  had  reported 
the  estate  solvent,  and  it  appears  that  the  petition  was  filed  long 
before  the  term  of  eighteen  months  had  elapsed,  after  the  grant 
of  the  administration.  This  period  of  eighteen  months  is  al- 
lowed by  the  statute  to  administrators,  before  a  distributee  can 
compel  the  administrator  to  distribute  the  estate,  for  reasons 
which  are  obvious  to  all.  There  is  one^ase,  however.  In  which 
distribution  may  be  required  before  the  lapse  of  the  eighteen 
months,  as  we  understand  the  statute — that  Is,  the  case  of  a 
report  from  the  administrator,  that  the  estate  is  solvent.  This 
report  can  be  properly  made,  only  when  the  estate  is  "  not  in- 
volved in  debt,  so  as  to  enforce  a  sale  of  any  part  of  his,  or 
her  estate." — Clay's  Dig.  196,  '^  22.  This  shows  how  we  are 
to  understand  the  word  "  solvent."  as  used  In  the  act.  If  dis- 
tribution can  be  decreed  In  any  case,  before  the  eighteen  months 
expire,  (a  question  which  It  Is  not  necessary  to  decide  in  this 
case,  although  that,  as  already  said,  is  our  present  understand- 
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inn' of  the  act;)  it  is  only  where  the  administrator  reports  the 
estate  as  solvent;  thus  admitting,  at  his  peril,  that  the  estate  is 
*' not  involved  in  debt,  so  as  to  enforce  a  sale  of  any  part^^ 
thereof.  In  this  case,  the  administratrix:  had  not  reported  the 
estate  solvent ;  and  the  fact  that  she  had  reported  it  solvent  is 
«ot  stated  in  the  p.etitioB  ;  therefore,  ihe  petition  was  demurra- 
ble, aod  fur  this  reason  the  judgment  is  affirmed- 


BOBE,  Adm'r,  1-5.  FROWNER  ^  WIFE. 

1 .  It  is  in  the  discretion  of  the  primary  court  to  permit  a  plea  to  l)e 
filed  at  any  time  before  tlie  trial  of  a  canse,  and  the  exercise  of  such 
discretion  is  not  revisable  on  error. 

2.  A  demuiTor  to  a  plea  admits  it  to  be  properly  filed  and  only  brings 
in  question  its  legal  sufficiency. 

3.  If  an  administratrix  marries  pending  a  suit  against  her  as  such,  tlie 
plaintiff  may  proceed  to  judgment  without  rnaldug  the  husband  a 
party. 

4.  The  marriage  of  an  administratrix  does  not  divest  her  of  the  title  to 
the  assets  of  the  estate,  but  they  remain  subject,  notwithstanding  the 
coverture,  to  be  seized  and  sold  under  execution  against  her  in  her 
representative  character. 

5.  Tli2  husband  of  an  administratrix  is  liable  for  the  devastavit  of  the 
wife,  whether  committed  before  or  during  the  coverture,  if  his  lia- 
bility be  fixed  before  the  death  of  the  wife. 

6.  In  an  action  against  husband  and  wife  to  recover  upon  a  judgment 
rendered  again.st  the  wife  as  administratrix,  suggesting  a  devastavit 
by  her,  a  plea  that  the  defendants  intermarried  l>efore  the  rendition 
of  such  judgment,  is  no  bar  to  the  action,  and  is  properly  ad- 
judged bad  on  demiurer. 

Error  to  the  Circuit  Court  of  Mobile.     Tried  before  the 
Hon.  John  Bragg. 

Stewart,  for  the  plaintiff  in  error : 
1.  The  new  trial  was  granted  on  the  condition   that  issue 
should  be  joined  at  next  term.     The  defendants  had  no  right 
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to  plead  any  special  plea,  but  were  bound  by  the  condition  to- 
join  issue  on  the  declaration.  The  condition  was  not  to  plead 
to  issue,  but  it  was  to  join  issue  on  what  was  already  avered 
before  the  court.  By  the  course  pursued,  no  issue  was  joined,, 
but  the  plea  attempts  to  set  out  new  nnatter  by  special  plea,  or 
to  treat  it  as  new  matter,  and  thus  avoid  joining  issue  on  the 
averments,  as  alleged. 

2.  Where  an  action  is  pending  against  the  wife,  her  marriage 
cannot  defeat  the  action,  but  it  must  proceed  as  if  she  had  not 
married. — Roosevelt  v.  Dale,  exec^K,  2  Cow.  581;  1  Chitty's 
PI.  449-57-5S-59;  Cooper  v.  Hunchin,  4  East.  521;  King  & 
Wife  v.  Jones,  2  Strange,  811;  Harden  v.  Lee,  3  Burr.  1469; 
Anonymous,  1  Salk.  117;  lb.  1  Show.  89;  King  &  Wife  v. 
Jones,  2  Lord  Ray.  1525;  2  Saun.  R.  220,  (side  p.  72,Ll,m.) 

3.  And  after  judgment  against  the  wife,  execution  can  issu-e 
against  her. — Cooper  v.  Hunchin,  4  East.  521;  Doe  v.  Butcher, 
3  Maule  &  Sel.  557;  Doyley  v.  White,  Cro.  James,  323. 

4.  The  husband  is  chargeable  for  the  torts  of  the  wife,  whether 
before  marriage  or  after  marriage,  and  can  be  charged  with  them 
in  an  action  against  husband  and  wife. — 5  Com.  Law  R.  422 ; 
Keyworth  v.  Hill,  3  Barn.  &  Adol.  685. 

Wm.  G.  Joxes,  for  the  defendants : 

The  usual  and  proper  course  for  the  plaintiff  to  have  taken 
in  his  original  suit,  would  have  been  to  make  the  husband, 
Frowner,  a  party  to  the  suit  by  scire  facias. — Clay's  Dig.  314, 
■§1  8.  W^hat  was  the  effect  of  the  plaintiff  having  taken  judg- 
ment against  the  female  defendant,  in  the  original  case,  without 
noticing  her  marriage,  or  making  her  husband  a  party?  Whether 
such  judgment  is  void  or  voidable  only,  it  is  sufficient  for  the 
defendants  in  this  case  to  show  that  it  constitutes  no  legal  lia- 
bility on  the  husband. 

It  is  a  general  rule,  that  the  wife  after  marriage  cannot  make 
any  valid  contcact  binding  the  husband,  without  his  knowledge 
or  consent.  It  would  seem  to  follow  from  this,  that  she  cannot 
bind  the  husband  by  allowing  a  judgment  to  be  taken  against 
her,  as  if  she  were  a  feme  sole.  If  she  could  do  this,  she  might 
thus  indirectly  bind  her  husband  for  any  amount,  and  in  fact 
might  ruin  him.  This  especially  should  not  be  allowed  in  a 
case  against  a  feme  sole  administratrix,  who  marries  before  judg- 
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inent.  By  the  marriage,  the  husband  becomes  administrator. 
He  can  act  as  such,  without  the  concurrence  of  the  wife,  and 
she  daring  the  coverture  can  do  no  valid  and  binding  act  as 
administratrix. — i  Roper  on  Hus.  &  Wife,  187,  (32d  vol.  Law 
Lib.  120;)  Wms.  on  Ex'rs;  Pistole  v.  Street,  5  Port.  64-70.  By 
a  iudirment  airainst  an  administrator,  and  a  return  oi  nulla  bona 
on  the  execution  issued  on  it.  a  devastavit  is  fixed  on  the  ad- 
ministrator. Now,  to  hold  that  the  judgment  taken  against  Mrs. 
Frowner  as  administratrix,  after  her  marriage,  and  without 
making  her  husband  a  party,  constituted  any  liability  on  the  hus- 
band, would  be  to  enable  her,  without  his  knowledge  or  con- 
sent, to  fix  a  devastavit  on  him.  The  plaintiff  in  his  original 
suit  might  have  made  the  husband  a  party  by  sci.  }^.^Clay's 
Dig.  314,  §  8.  It  seems  that  in  that  suit  the  defendant  could 
not  plead  her  coverture,  which  occurred  after  the  suit  was  com- 
menced, either  in  abatement  or  in  bar.^ — 1  Chitty's  PI.  449;  2 
Roper  on  Hus.  &  Wife,  128,  (32d  Law  Lib.  78.)  The  plain- 
tifT  then  had  his  election  in  the  original  suit,  either  to  go  on 
against  the  feme  defendant  alone,  without  making  the  husband  a 
party,  or  to  make  the  husband  a  party.  If  he  wished  or  intended 
in  any  way  to  make  the  husband  liable,  or  to  affect  his  interest, 
he  was  bound  to  make  the  husband  a  party.  By  taking  the  op- 
posite course,  he  has  elected  to  look  to  the  wife  alone,  and  can  have 
no  recourse  against  the  husband.  See,  specially,  what  is  said 
by  the  judges,  in  Cooper  v.  Hunchin,  11  East.  521.  The 
case  of  Haygood  v.  Harris,  13  Ala.  65,  is  not  precisely  in  point, 
but  it  is  fairly  inferable  from  what  is  said  by  the  court,  that  the 
judgment  rendered  against  a  married  woman,  as  if  she  w'ere  a 
feme  sole,  would  not  be  binding  on  the  husband. 

CHILTON,  J. — The  declaration  in  this  case  contains  two 
counts,  to  each  of  which  a  demurrer  was  interposed. 

The  first  count  avers  a  suit  by  Bobe,  the  plaintiff  in  this  suit, 
against  one  Acre;  that  pending  the  suit  Acre  died,  and  his  widow, 
who  had  been  appointed  his  administratrix,  was  made  a  party 
defendant  to  said  action;  that  Bobe  recovered  judgment  against 
her,  on  the  23d  April  1840,  for  SI, 031  //t,  besides  costs  of 
suit,  to  be  levied  of  tlie  goods  and  chattels  of  the  said  Acre  in 
her  hands  as  administratrix  unadministered ;  and  that  execution 
duly  issued  on  said  judgment  and  had  been  returned  "no  pro- 
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perty  found."  It  is  further  avered,  that  property  of  the  said 
Acre  came  to  the  hands  of  said  administratrix,  to  the  value  of 
SI  2,000,  which  she  has  wasted  and  applied  to  her  own  use;  that 
she  afterwards  married  James  Frowner.  her  co-defendant  in  this 
action;  and  that  the  said  judgment  remains  wholly  unpaid. 

The  second  count  alleges  that  the  present  plaintiff,  as  admin- 
istrator, &c.  recovered  a  judgment,  &c.  in  said  court  against 
the  defendant,  Mary  Ann,  who  was  then  the  administratrix  of 
Samuel  Acre,  deceased,  for  the  sum  of  $1031  ^y^,  besides  costs, 
which  judgment  remains  of  full  force  and  unsatisfied. 

The  demurrers  to  these  counts  being  overruled,  the  defend- 
ants pleaded  five  several  plens.  The  fifth  plea,  to  which  a  de- 
murrer was  overruled,  was  in  these  words:  "And  for  a  further 
plea  in  this  behalf,  the  said  defendants  say,  that  the  said  plaintiff 
ou^ht  not  to  have  and  maintain  his  aforesaid  action  thereof 
against  them,  because  they  say,  that  before  the  rendition  of  the 
said  judgment  in  the  said  plaintiff's  declaration  mentioned,  to- 
wit,  on  the  4th  day  of  June  1839,  in  the  county  aforesaid,  the 
said  defendant,  Mary  Ann,  intermarried  withlhe  said  defendant, 
James  Frowner,  and  that  the  said  defendant,  INIary  Ann,  was, 
at  the  time  of  the  rendition  of  said  judgment,  a  married  woman, 
and  this  the  said  defendants  are  ready  to  verify;  wherefore,  they 
pray  judgment,  &c. 

This  being  adjudged  on  demurrer  to  constitute  a  good 
bar  to  the  action,  the  plaintiff  refused  to  reply  to  it,  and  there- 
upon judgment  was  rendered  by  the  court  for  Frowner  and  wife. 
Before,  however,  proceeding  to  consider  the  questions  raised, 
as  to  the  sufficiency  of  the  plea  and  declaration,  it  may  be  pro- 
per to  notice  some  preliminary  objections  made  to  the  time  of 
filing  the  plea,  as  well  as  the  right  to  file  it  under  the  previous 
order  of  the  court  granting  a  new  trial.  The  verdict  of  the 
previous  term  had  been  set  aside,  and  a  new  trial  granted  upon 
condition  of  payment  of  cost  and  "joining  issue"  by  the  next 
term.  The  counsel  for  the  plaintiff  in  error  insists  that  by 
joining  issue  was  meant,  that  the  defendants  should  take  issue 
upon  the  facts  avered  in  the  declaration,  and  that  they  were  not 
authorised  to  file  a  special  plea  alleging  new  matter.  In  our 
opinion,  the  order  should  not  be  understood  in  so  restricted  a 
sense.  The  verdict  having  been  set  aside  without  designating 
the  character  of  the  pleading,  upon  which  issue  was  to  be  joined, 
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it  was  competent  for  the  court,  at  any  subsequent  term,  to  allow 
the  defendants  to  plead  any  plea  which  might  be  deemed  neces- 
sary to  reach  the  merits  of  the  controversy.  We  do  not  think 
the  order  was  designed  to  limit  the  defendants  to  the  general 
issue,  but  was  an  exercise  of  the  discretionary  power  of  the 
court  to  speed  the  cause,  and  have  it  ripe  for  a  hearing  at  the 
next  term,  requiring,  however,  no  waiver  on  the  part  of  the  de- 
fendants of  any  plea  which  they  might  otherwise  have  pleaded. 
It  was  within  the  discretion  of  the  court  to  allow  the  plea  to  be 
filed,  and  this  discretion  is  not  revisable  on  error. — Planters'  & 
Mer.  Bank  v.  Willis,  5  Ala.  770.  Besides,  the  demurrer  to 
the  plea  admits  it  to  be  filed,  and  upon  such  demurrer  the  plain- 
tiff can  only  contest  its  legal  sufficiency. — Powers  v.  Bryant's 
Adm'r,  7  Port.  R.*  9. 

We  then  come  to  the  examination  of  the  novel  question  pre- 
sented by  the  plea,  which,  so  far  as  we  are  advised,  is  for  the 
first  lime  presented  in  this  court.  The  proposition  may  be  thus 
stated — Is  a  judgment  rendered  against  an  administratrix,  who 
marries  pending  the  action,  but  whose  husband  is  not  made  a 
party  to  the  suit,  and  upon  which  judgment  a  return  of  "  no 
property"  has  been  made  on  an  execution,  Je  bonis  ititcstads, 
binding  upon  the  husband  and  wife,  and  can  a  recovery  be  had 
thereon  against  them,  upon  a  declaration  on  the  judgment,  sug- 
gesting a  devastavit  ?  It  is  a  general  rule,  that  when  Vifeme  sole 
is  sued  for  a  debt  contracted  dum  sola,  and  she  marries  pending 
the  action,  such  marriage  cannot  be  pleaded,  either  in  bar  or  in 
abatement  of  the  suit.  The  plaintiff,  if  he  elects  to  do  so,  may 
proceed  in  the  action,  without  regarding  the  marriage,  and  take 
judgment  against  the  wife.  He  may  also  have  his  execution, 
but,  as  her  estate  is  transfered  by  the  marriage,  her  personal 
property  absolutely,  and  her  real  estate  pending  their  joint  lives, 
nothing  ordinarily  can  be  taken  in  execution,  so  that  the  process 
becomes  nugatory.  But,  it  is  said,  the  wife  in  such  case,  by 
the  English  law,  may  be  taken  with  a  ca.  sa.,  and  the  debt  se- 
cured perhaps  in  this  way. — 1  Chitty's  PI.  449,  and  cases  cited; 
1  Bacon's  Ab.  by  Bouv.  19;  Roosevelt  v.  Dale,  2Cow.R.5Sl. 
In  the  case  last  cited,  the  administratrix  married  pending  the 
suit,  and  it  progressed  against  her  without  noticing  the  marriage, 
but  the  husband  was  regarded  as  the  party  to  be  really  affected, 
and  was  allowed  to  interpose  and  make,  affidavits  as  the  sub- 
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stantial  party.  We  may  then  consider  it  as  a  clear  proposition, 
that  judgment  may  be  rendered  against' an  administratrix,  not- 
withstanding she  marries  pending  the  suit. — 1  Chitty's  PI.  57. 
Having  progressed  thus  far,  let  us  inquire  whether  this  judg- 
ment, as  oga'mst  ike  assets  of  the  estate,  could  have  been  made 
available. 

It  is  certainly  true,  that  upon  the  marriage,  the  husband,  for 
his  own  safety,  becomes  the  administrator  in  right  of  his  wife, 
and  he  can  take  possession  of  the  assets,  and  dispose  of  them 
even  against  her  consent,  and  she  becomes  iruiapable  of  con- 
troling  him  in  the  exercise  of  the  powers  of  an  administrator 
during  their  joint  lives. — Pistole  v.  Street,  5  Port.  64.  But 
although,  as  we  have  said,  the  marriage  is  a  transfer  to  the  hus- 
band of  all  the  personal  property  in  possession  of  the  wife  at 
the  time  of  the  marriage,  or  which. might  thereafter  come  to  her 
possession  in  her  own  right,  yet  it  rhakes  no  gift  to  him  of  the 
goods  and  chattels  which  belonged  to  her  in  auter  droit,  as  exe- 
cutrix or  administratrix;  because,  says  Sergeant  Williams, "  such 
a  gift  might  prove  disadvantageous  to  the  creditors,  &c.  of  the 
testator  or  intestate;  besides,  since  the  wife  takes  no  beneficial 
interest  in  the  property,  there  is  none  which  the  law  can  trans- 
fer to  him." — 1  W^rns.  Ex'rs,  599.  He  has  the  power  of  dis- 
posing of  the  assets,  but  if  he  die  before  doing  so,  the  estate  of 
the  wife,  never  having  been  divested,  survives  to  the  wife;  neither 
do  the  outstanding  assets  survive  to  the  husband  in  the  event  of 
her  death,  but  go  either  to  the  executor  of  the  wife,  if  she  make 
a  will  of  the  assets  to  which  she  was  entitled  as  executrix,  or 
to  the  administrator  <Ze  Jo7iw  7jo?i  of  the  original  testator  or  intes- 
tate.— 1  Wms.  Ex'rs,  598;  lb.  40.  As  then  the  judgment 
against  the  wife  is  valid,  notwithstanding  the  intervening  cover- 
ture, and  her  title  to  the  assets  is  not  divested  by  the  coverture, 
it  follows  that  they  may  be  levied  on  and  sold  under  the  execu- 
tion against  her.  In  Harris  v.  Corliss,  4  Mass.  R.  659,  it  was 
held,  that  where  a  feme  sole  idainliff  married  pending  the  suit, 
and  the  defendant  pleaded  the  marriage  in  abatement,  it  was 
proj)er  to  give  judgment  against  her  for  the  cost.  It  was  ob- 
jected in  that  case,  that  the  judgment  for  costs  against  the  wife 
would  affect  the  interest  of  the  husband,  who  was  no  party  to 
the  suit,  but  it  was  replied  by  the  court,  that  such  execution 
could  not  be  levied  upon  the  goods  of  the  husband,  nor  could 
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i)is  body  be  taken,  but  she  might  be  arrested  and  imprisoned, 
if  he  failed  to  pay  the  debt.  It  was  further  said,  "if,  instead  of 
an  execution  on  the  judgment,  the  party  recovering  costs  shall 
sue  out  scire  facias,  or  bring  debt  against  the  husband  and  wife, 
he  must  have  judgment,  ybr  the  husband  cannot  inquire  into  the 
merits  of  the  former  judgment.  So,  on  the  other  hand,  if  the 
judgment  against  the  v.ife  be  erroneous,  the  husband  may  bring 
error,  suing  it -in  his  own  and  in  his  wife's  name,  to  reverse  it." 
In  this  case  the  declaration  avers  the  judgment  against  the  wife 
^s  administratrix,  the  issuance  of  an  execution  against  the  goods 
of  the  intestate,  and  a  return  thereon  by  the  proper  officer  that 
no  such  goods  were  to  be  found.  This  proceeding  is  clearly 
regular  as  against  the  wife — she  had  the  privilege  (and  her  hus- 
band through  her  was  entitled  to  the  same)  of  pleading  plene 
administravit,h\i\.\\\\Q  was  not  done.  The  husband  could  have 
appeared,  and  under  our  practice,  upon  a  suggestion  of  the 
marriage,  have  been  admitted  as  a  party,  but  he  failed  to  do  this. 
It  is  said  he  received  no  notice.  This  was  his  misfortune,  if 
■lie  has  been  injured  by  the  want  of  it,  and  the  fault  of  his  wife, 
the  administratrix,  in  not  advising  him.  But  the  creditor  is  not 
to  be  prejudiced  by  his  failure  to  come  forward  and  defend. 
True,  the  latter  could  have  become  the  actor  under  the  statute 
by  scire  facias  in  making  him  a  party,  but  he  was  not  bound  to 
pursue  this  course,  and  could,  as  we  have  shown,  proceed 
against  the  wife  alone. 

The  record  then  furnishes  the  evidence  of  a  devastavit  against 
the  wife.  This  is  very  clear.  The  next  question  then  is, 
whether  the  husbaud  is  liable  for  her  devastavit,  and  upon  this 
point  the  authorities  all  agree  that  he  is,  whether  the  waste  oc- 
curred before  or  pending  the  coverture,  if  his  liability  is  fixed 
before  the  death  of  the  wife.  So,  on  the  other  hand,  it  is  held 
that  if  the  husband,  who  takes  upon  himseif  the  administration 
in  right  of  his  wife,  commit  a  devastavit  and  die,  the  wife,  sur- 
viving him,  is  liable  for  his  waste.  Such  was  the  decision  in 
Anngell  v.  Sir  Wm.  Cooper,  Croke  Chas.  519 — see  also.  Com. 
Dig.  209;  Cro.  Jac.  191;  1  Roll.  Abr.  931.  The  English 
practice  in  such  case  is,  that  after  an  execution  o^  fieri  facias 
de  bonis  testator  is  hvis  been  returned  ^^  nulla  botm,^^  the  plaintiff 
suggests  a  devastavit  upon  the  roll,  and  a  writ  o{  scire  fiai 
inquiry  is  awarded,  and  if  the  sheriff  return  a  devastavit,  he  is 


96  ALABAMA. 


Bobe.  adtnr,  v.  Frmvner  &  Wife. 


required  to  summon  the  husband  and  wife,  executor,  &c.  to 
sliow  cause  why  execuliou  dc  bonis-  propr its  should  not  issue — 
(Lord  Mounson  v.  Bourn,  CrokeCar.527) — but  the  party  may 
resort  to  suit  upon  the  judgment,  as  with  us. — 1  Roper  on 
Hus.  &  Wife,  202. 

We  have  thus  far  treated  thecascras  thoixgh  a  return  oi  nulla 
bona  upon  an  execution  issued  on  the  ofiginal  judgment  had  to 
be  made  to  fix  the  liability  of  the  wife ;  but  it  seems  to  be  set- 
tled, that  where  the  suit  is  upon  the  original  judgmen-t,  and  a 
devastavit  is  charged  in  the  declaration,  it  is  not  required  that 
any  fieri  facias  should  have  been  sued  out  upon  such  original 
judgment. — Roper  on  Hus.  &  Wife,  203,  and  cases  ciied;  Sid. 
397;  1  Wils.  25S;  3  T.  Rep.  GS5.  We  see  no  difTerence  in 
principle,  as  the  husband  is  liable  for  the  devastavit  of  the  wife, 
whether  committed  before  or  pending  the  coverture,  between 
concluding  him  by  a  judgment  rendered  against  her,  whether 
judgment  be  rendered  previous,  or  subsequent  to  the  marriage; 
and  since  the  judgment  is  confessedly  valid,  notwithstanding 
the  interTening  coverture,  and  the  husband  by  the  marriage  as- 
sumes a  joint  liability  with  the  wife  for  the  waste,  v\hich  it  is  al- 
leged she  has  committed  of  the  assets  of  the  estate,  it  is  clear, 
we  think,  that  the  plea  which  relies  upon  the  intervening  mar- 
riage as  a  bar  to  this  suit,  brought  to  recover  upon  the  judg- 
ment, on  a  suggestion  of  the  waste,  is  bad  and  should  -have  been 
so  adjudged. 

It  is  argued,  that  if  the  original  judgment  is  binding  on  the 
husband,  the  wife,  who  cannot  bind  him  by  contract,  may  ruin 
him  by  pevmitting  judgments  in  such  cases  to  go  against  her, 
without  his  knowing  any  thing  about  the  proceedings  which 
result  in  their  rendition.  To  this  it  may  be  replied,  that  the 
husband  is  only  liable  for  the  devastavit  of  the  wife — for  her 
misapplication  of  waste  of  the  assets  of  the  estate,  and  she  has 
power  equally  to  ruin  him  in  the  commission  of  numberless  torts 
for  which  he  may  be  required  to  respond  in  damages. 

W^e  have  endeavored  maturely  to  consider  the  questions  in- 
volved, and  have  carefully  examined  the  authorities,  a  few  only 
of  which  we  have  cited,  and  our  conclusion  is,  that  the  first 
count  in  the  declaration  is  good.  The  second  is  defective  in 
not  avering  the  marriage  of  Mary  Ann  Acre  with  the  defendant, 
Frowner,  thereby  imposing  upon  him  an   obligation  to  pay  the 
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judgment  set  out  in  that  count  as  recovered  against  her.     The 
plea  should  have  been  held  bad  upon  the  demurrer. 
Let  the  judgment  be  reversed  and  the  cause  remanded. 


DIXON,  USE,  &c.  vs.  CASKEY,  Sh'ff,  et  als. 

1.  Parties,  sought  to  be  charged  on  motion  as  the  securities  of  a  sheriff, 
may  contest  the  fact  of  their  suretyship,  and  introduce  proof  to  show 
that  they  were  not  his  securities  at  the  time  of  the  supposed  default. 

2.  Where  the  office  of  sheriff  is  declared  vacant  by  an  order  of  the 
judge  of  the  County  Court,  iir  consequence  of  his  refusal  to  give  a 
new  bond,  his  securities  are  not  liable  for  his  failure  to  return  an 
execution,  the  return  day  of  which  had  not  elapsed,  Avhen  such  or- 
der was  made. 

Error  to   the  County  Court  of  Randolph. 

This  was  a  motion  again.-5t  Robert  Caskey,  sheriff  of  Ran- 
dolph county,  and  his  securities,  for  failing  to  return  an 
execution,  issued  from  the  County  Court  in  favor  of  the 
plaintiff  against  J^hn  Dobson.  The  notice  of  the  motion 
was  served  on  the  sheriff  alone,  who  appeared  and  made 
up  an  issue  of  fact  which  was  submitted  to  a  jury  for  trial.  A 
verdict  was  rendered  in  favor  of  the  plaimiff,  who  then  intro- 
duced the  bond  given  by  Caskey  as  sheriff,  and  prayed  judg- 
ment against  his  securities  also.  The  securities,  who  were  not 
parties  to  the  issue,  then  appeared  and  introduced  the  proceed- 
ings of  the  County  Court,  from  which  it  appeared,  that  after  the 
delivery  of  the  execution  to  the  sheriff,  but  before  the  term  to 
which  it  was  returnable,  one  of  the  securities  had  filed  a  written 
notice  in  the  County  Court  that  he  would  no  longer  continue 
the  security  of  the  said  sheriff,  whereupon  an  order  was  made 
by  the  court  and  served  upon  the  sheriff,  requiring  him  within 
fifteen  days  to  appear  and  give  bond  as  by  law  required,  or  the 
office  of  sheriff  would  be  declared  vacant.  On  the  21st  day  of 
June,  previous  to  the  July  tenn  of  the  County  Court,  to  which 
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the  writ  was  returnable,  the  office  was  declared  vacant,  of  which 
the  sheriff  was  notified,  and  he  was  required  to  return  all  the 
papers  and  processes  in  his  hands  to  the  clerks  of  the  courts 
from  which  they  were  received.  The  plaintiff  objected  to  the 
introduction  ofUiis  record  evidence,  but  his  objection  was  over- 
ruled, and  the  court  refusing  to  render  judgment  against  the 
securities,  the  plaintiff  excepted,  and  now  assigns  it  as  error. 

Hudson,  for  the  plaintiff. 

Heflin,   for  the  defendants. 

DARGiVN,  C.  J. — No  notice  of  the  intended  motion  against 
the  sheriff  was  served  on  his  securities,  nor  did  they  become 
parties  to  the  issue  submitted  to  the  jury,  which  was  made  up 
between  the  plaintiff  and  the  sheriff  alone.  Therefore,  if  it  be 
admitted  that  the  plaintiff  could  move  the  court  for  judgment 
against  the  securities  and  the  sheriff  jointly,  upon  the  verdict 
against  the  sheriff  alone,  still  it  is  very  clear  that  he  must  intro- 
duce the  proper  proof  that  they,  whom  he  seeks  to  charge  as 
the  securhies  of  the  sheriff,  are  in  fact  such,  and  if  he  fails  to 
make  such  proof,  he  is  entitled  to  judgment  against  the  sheriff 
alone. — Spence  v.  Rutlege  et  al.  11  Ala.  557;  Eeed  v.  The 
Plant.  &  Merch.  Bank,  3  ib.712;  Garey  v.  Trost  et  al.  5  ib.  636. 
As  it  is  incumbent  on  the  plaintiff,  when  the  Securities  are  not 
made  parties  to  the  motion,  to  prove  their  suretyship  to  entitle 
himself  to  a  judgment  against  them,  it  follows  that  they  may 
contest  that  fact  in  any  proper  manner,  and  introduce  proof  to 
show  that  in  fact  they  are  not  the  sheriff's  securities;  otherwise  ■'' 
they  would  be  bound  by  a  proceeding  to  which  they  were  not  ■* 
parties. 

The  whole  question,  therefore,  is,  whether  these  defendants, 
whom  the  plaintiff  sought  to  charge  as  securities,  were  such  at  ' 
the  time  the  supposed  default  was  committed  ?  We  are  clearly 
of  the  opinion  that  they  were  not.  True  they  were  his  securi- 
ties at  the  time  the  execution  was  placed  in  the  sheriff's  hands; 
but  before  the  return  day  thereof  one  of  the  securities  had  ap- 
plied to  the  county  judge  to  be  discharged  from  the  bond  ;  the 
judge  had  issued  a  citation  to  the  sheriff  in  the  manner  directed 
by  the  act  to  give  a  new  bond  with  sureties ;  the  sheriff  had 
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failed  to  execute  the  bond  required  and  the  judge  had  declared 
the  office  vacant.  The  judgment  by  which  the  office  was  de- 
clared vacant  was  rendered  some  time  before  the  return  day  of 
the  writ,  and  consequently  the  sheriff  had  not  then  made  the 
default.  The  securities  of  a  sheriff  are  liable  for  all  his  acts 
and  omissions  up  to  the  time  that  his  office  is  vacated,  and  if  in 
the  execution  of  process,  whilst  sheriff,  he  has  done  an  act  that 
creates  a  liability  or  duty  to  the  plaintiff,  the  securities  will  con- 
tinue liable  for  the  ijerformance  of  that  duty  ;  as  if  the  sheriff 
whilst  in  office  has  collected  money  on  ^fi.fa.^  and  is  removed 
before  any  demand  has  been  made  of  it,  they  will  continue  lia- 
ble, notwithstanding  his  removal  from  office  ;  but  if  the  sheriff 
has  been  removed  before  any  default  has  been  made,  and  be- 
fore he  has  done  any  act  under  or  by  virtue  of  process,  ihatwiH 
charge  him  and  his  securities,  the  mere  omission  to  do,  after  the 
office  is  vacated,  what  otherwise  would  have  been  his  duty,  can- 
not charge  his  securities.  This  is  the  condition  of  the  case  be- 
fore us.  The  sheriff  had  until  three  days  before  the  return  term 
of  the  writ  to  make  return  upon  ft.  He  was  therefore  in  no  de- 
fault in  not  returning  it  at  the  time  the  office  was  declared  va- 
cant; his  securities  were  not  then  bound  for  a  failure  to  return, 
and  consequently  could  not  be  afterwards  charged  for  such  a 
supposed  default. 

We  can  see  no  error  in  the  record  prejudicial  to  the  plaintiff, 
and  the  judgment  must  be  affirmed. 


TUCKER  &  WIFE  vs,  MAGEE. 

1.  S.  A.,  by  articles  of  indenture,  bound  a  slave  to  J.  for  tlie  term  of 
five  years,  to  be  taught  the  trade  bf  a  brick-layer  and  plasterer,  and 
at  the  same  tune  executed  to  E.  A.  an  unconditional  deed  for  the 
slave,  which  he  delivered  to  J.,  with  instnictious  to  deliver  it  and 
the  slave  to  E.  A.  at  the  expiration  of  the  appreuticepliip — 7/e/</,  That 
the  deed  took  effect  in  prescnti,  and  invested  E.  A.  .with  the  absolute 
title  and  property  in  the  slave,  subject  only  to  the  special  property 
confered  on  J.  by  the  articles  of  indenture. 
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2.  The  contract  of  apprenticeship,  whether  a  slave  or  white  person  be 
bound,  is  one  of  personal  trust,  and  is  not  assignable. 

3.  If  one,  to  whom  a  slave  is  bound  as  an  apprehtice  for  a  temi  of 
years,  before  the  expiration  of  such  term,  renounces  his  trust,  and 
sutfers  the  slave  to  be  converted  by  a  third  person,  the  ov/ner  will 
become  entitled  to  the  immediate  possession,  and  may  bring  trover 
for  the  conversion. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg. 

This  was  an  action  of  trover  for  the  conversion  of  a  slave, 
and  was  brought  by  Elizabeth  C.  Acre  against  the  defendant  in 
error.  After  the  institution  of  the  suit,  Elizabeth  C.  x\cre  in- 
termarried with  Joseph  Tucker,  who  was  thereupon  made  a 
party  plaintiff  with  her.  The  facts  of  the  case  are  these:  Samuel 
Acre,  in  the  summer  of  1836,  put  the  slave  into  the  possession 
of  Thomas  S.  James,  who  was  a  brick-layer  and  plasterer,  and 
then  agreed  with  the  latter  that  he  should  take  the  slave,  feed 
and  clothe  him  for  five  years,  and  teach  him  tlie  trade  of  a 
brick-layer  and  plasterer,  and  deliver  him,  at  the  end  of  that 
time,  to  the  plaintiff,  Elizabeth  C,  who  was  the  said  Samuel's 
niece,  and  then  a  minor.  Samuel  Acre,  at  the  same  time,  made 
a  deed  of  indenture  to  James  on  the  terras  already  mentioned, 
and  also  made  a  deed  of  gift  of  the  slave  i?i  prescnti  to  Elizabeth, 
the  plaintiff,  and  delivered  it  to  James,  instructing  him  to  keep 
it  for  her ;  al<o  to  keep  the  slave  and  teach  him  the  trade,  and 
at  the  end  of  the  term  to  deliver  the  slave  and  the  deed  of  gift 
to  her.  After  this  Samuel  Acre  died,  and  his  widow,  having 
become  his  administratrix,  about  two  years  after  the  execution 
of  the  indenture  and  deed  of  gift,  took  the  slave  out  of  posses- 
sion of  James,  without  liis  consent.  After  this  Magee,  the  de- 
fendant, became  administrator  de  bonis  7ion  of  the  estate  of  Sam- 
uel Acre,  against  which  estate  James  claimed  a  debt  of  about 
four  hundred  dollars.  An  agreement  was  made  between  Jatnes 
and  Magee,  that  the  former  would  deliver  to  the  latter  the  in- 
denture and  deed  of  gift,  in  consideration  of  which,  Magee  was 
to  pay  James'  debt  out  of  the  estate,  and  employ  him  to  do  some 
work  on  property  of  the  estate.  James  thereupon  delivered  ta 
Magee  the  indenture  and  deed  of  gift,  and  Magee,  as  admin- 
trator  of  Samuel  Acre,  afterwards  sold  the  slave.     Elizabeth  was 
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Slill  a  minor  at  the  time  of  the  trial  below,  and  knew  nothing  of 
the  deed  of  gift,  until  after  the  sale  of  the  slave  by  Magee. 

The  court  below  charged  the  jury  that  this  action  could  not 
be  maintained,  on  the  ground  that  the  conversion  occurred  before 
the  expiration  of  five  years  from  the  execution  of  the  indenture. 
This  charge  is  now  assigned  as  error. 

Stewart,  for  the  plaintiffs  in  error: 

1.  Acre  made  a  deed  of  gift.  That  was  sufficient  to  pass  the 
lltle  to  the  donee,  beyond  the  control  of  himself  or  of  his  ad- 
ministrator. If  even  Acre  had  retained  the  possession  of  the 
slave  himself,  or  reserved  a  life  eslate,  he  could  not  reclaim  the 
slave  afterwards.  No  delivery  of  the  property  was  necessary. — 
McCutchen,  Adm'r  v.  McCutchen,  9  Port.  560. 

2.  The  delivery  of  the  deed  to  James  was  a  sufficient  deliv- 
ery to  her  to  vest  the  title  in  her-  It  was  a  delivery  to  a  trustee 
for  her.  She  was  an  infant,  and  could  take  care  neither  of  the 
deed  nor  of  the  negro>  Her  assent  to  the  gift  is  presumed,  be- 
cause it  is  for  her  benefit  an.d  she  was  an  infant,  the  law  presumes 
acceptance,  •  which  is  now  rotified  by  her  bringing  suit.  The 
deed  was  delivered  to  James,  and  he  was  instructed  "/o  kecy 
said  deed  for  her. ^^  That  was  the  trust;  it  was  necessary,  he- 
cause  she  was  an  infant.  The  delivery  of  the  deed  to  her  was 
to  be  absolute,  after  a  certain  time  had  elapsed.  But  the  right 
was  vested  iupreseiid;  the  delivery  was  complete  so  far  as  Acre's 
parting  with  tlie  possession  was  cojicerned.  A  delivery  to  a 
third  person  is  as  valid  as  if  to  the  donee  herseli". — McCutchen 
V.  McCutchen,  9  Port.  G50  ;  Pope  v.  Randolph,  13  Ala.  221  ; 
Smith  V.  Wi<rgins,  3  Stew.  221.  And  this  though  the  grantor 
should  die  before  the  deed  comes  to  the  hands  of  the  grantee 
and  it  is  only  delivered  afterwards. — 9  Port.  C50. 

3.  The  deed  of  gift  is  a  complete  title  of  itself,  and  draws  to 
it  the  right  of  possession,  and  would  control  and  supersede  any 
verbal  disposition  of  the  property.  But  there  was  an  indenture 
of  apprenticeship  in  writing  also,  which  gave  a  particular  estate  or 
qualified  right — they  can  well  stand  together — but  the  moment 
the  deed  of  apprenticeship  is  violated,  or  cancelled  and  surrender- 
ed, then  the  deed  of  gift  stands  alone,  in  full  force  and  opera- 
tion of  itself  and  by  its  own  force  and  elFect,  and  the  title  and 
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rigiit  of  possession  of  Elizabetli  becomes  complete  and  immedi- 
ate. Tiie  feature  of  the  delivery  of  the  deed  must  have  its  full 
force. 

4.  The  next  question  is,  can,  the  action  of  trover  be  maintain- 
ed? It  is.  true  that  if  James  bad  not  surrendered  his  right  of 
possession  and  put  an  end  to  his  ovyn  title  by  his  own  act,  and 
violated  his  trust,  he  alone  during  the  period  of  five  years  could 
have  maintained  trover  for  the  conversion,  because  he  alone  had 
the  right  of  possession  during  that  time.  But  he  oculd  not  main- 
tain trover,  because  his  right  was  extinguished,  surrendered,  de- 
termined and  released.  Besides,  his  trust  was  violated  by  his  own 
act  in  favor  of  the  very  party  guilty  of  the  conversion.  Magee 
when  he  sold  the  slave  was  clearly  guilty  of  a  conversion  and 
wrong  done  to  some  one ;  who  was  it  ?  If  not  James,  it  could  be 
no  one  else  than  Elizabeth  Acre.  The  truth  is,  James's  right  was  at 
an  end,  and  Elizabeth's  title  was  disencumbered  of  tha't  particu- 
lar estate  and  she  became  entitled  to  the  possession  fortliwith, 
and  therefore  trover  was  maintainable. 

Campbell,  for  the  defendant: 

The  action  of  trover  depends  upon  aright  of  2:)ossessio7i  in  the 
plaintiff.— 2  Saund.  PI.  &  Ev.  880  ;  Chitty's  PI.  48.  IS'o  action 
could  be  brought  by  Elizabeth  Acre  unless  an  action  on  the  case 
might  lie  against  James. — Chitty's  PI.  139.  James  was  liable 
on  his  contract  for  any  violation  of  it,  but  his  surrender  of  the 
slave  to  Magee  would  not  destroy  the  title  for  the  term. 

The  covenants  are  independent.  The  vice  of  the  plaintiff's 
argument  consists  in  disregarding  the  contract  with  James. 
James  has  a  right  which  is  wholly  neglected  in  their  estimate  of 
the  law  of  the  case. 

PARSONS,  J. — The  defendant's  counsel  does  not  contend 
that  the  writing,  which  in  the  bill  of  exceptions  is  called  a  deed 
of  gift,  was  an  escrow,  and  we  are  entirely  satisfied  it  was  not. 
Hence,  in  this  opinion,  we  will  treat  it,  not  as  a  writing  deliver- 
ed to  a  third  person  as  an  escrow,  but  as  a  deed.  But  the 
counsel  contends,  nevertheless,  that  Elizabeth  C.  Acre,  now 
Mrs.  Tucker,  had  not  a  present  right  of  possession  of  the  slave, 
and  consequently  could  not  maintain  an  action  of  trover.  The 
question   therefore,  is,  whether  or  not  she  had  a  present  right, 


JUNE  TERM,  1850.  103 

Tuckei-  &.  Wife  v.  Magee. 

and  this  leads  us  into  the  circumslances  of  the  case.  And  it  is 
to  he  observed  in  the  first  place,  that  Samuel  Acre  reserved  no- 
thing whatsoever  to  himself.  The  entire  title  and  projaerty  pass- 
ed from  him  by  the  indenture  and  deed  of  gift,  both  of  which 
were  executed  at  one  and  the  same  time.  We  will  consider  the 
deed  of  gift  first,  for  the  present  leaving  the  indenture  out  of 
view.  The  deed  was  delivered  by  the  donor  to  Mr.  James,  to 
be  by  him  delivered  to  Elizabeth  C.  Acre,  the  donor's  hiece. . 
(who  was  then  and  at  the  lime  of  the  trial  below  a  minor,)  at  the- 
expiration  of  the  term  of  five  years  specified  in  the  indenture. 
This  deed,  we  think,  t6X)k  efiect  from  the  delivery  to  James,  and' 
that  a  further  delivery  by  James  to  Elizabeth  was  not  necessa- 
ty  for  the  purpose  of  vestingthe  property  in  her.  There  is  a 
very  well  considered  cage,  in  which  the  court  in  speaking  qf  a. 
deed,  and  not  ofan  escrow,  observed,  'Ufa  grantor  deliver  any 
writing  as  his  deed  to  a  third  person,  to  be  delivered  over  by  him 
to  the  grantee,  on  some  future  event,  it  is  the  grantor's  deed 
presently,  and  the  third  person  is  trustee  of  it  for  the  grantee. 
And  if  the  grantee  obtain  the  writing  from  the  trustee  before  the- 
event  happen,  it  is  the  deed  of  the  grantor,  and  he  cannot  avoid 
it  by  the  plea  o^  non  est  factum,  either  generally  or  specially 
pleaded." — Wheelwright  et  al.  v.  Wheelwright,  2  Mass.  R.  452 
— see  also,  McCutchen  v.  McCutchen,  9  Port.  650;  4  Kent's 
Com.  454.  T-4ien  it  is  clear  that  the  deed,  considered  by  itself, 
took  effect  and  vested  the  property  and  right  of  possession  in 
Elizabeth  from  the  time  of  the  delivery  of  the  deed  to  James. 
The  donor  thereby  conveyed  the  title  and  property  to  Elizabeth, 
presently  and  absolutely,  without  any  condition  or  reservation. 
But  at  the  same  time  he  bound  the  slave,  by  the  indenture, 
to  James  for  the  term  of  five  years,  to  be  by  the  latter  fed  and 
clothed  and  taught  a  trade,  and  then  delivered  to  Elizabeth. 
Thus  James  had,  for  these  purposes,  a  right  of  possession  of  the 
slave  for  the  term  of  five  years.  The  special  property  was  in 
him  for  this  term  apd  /or  these  purposes.  To  every  other  intent 
and  purpose,  and  against  every  other  person,  the  title  and  proper- 
ty were  in  Elizabeth.  In  this  state  of  things,  James,  during  the 
term  and  for  a  consideration  to  himself,  surrendered  his  claim  to 
the  slave,  together  with  the  deed  of  gift  and  the  indenture,  to  the 
defendant,  to  be  sold  as  part  of  the  estate  of  the  donor,  and  the 
defendant  sold  Kim  accordingly,  well  knowing  all  tlie  facts.     It 
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was  after  this  that  the  present  suit  was  brought.  Tlie  contract 
of  apprenticeship  is  one  of  personal  triist,  as  well  where  a  slave 
is  bound  as  a  white  person.  The  skill,  habits,  character  and 
place  of  business  of  the  person,  to  whom  a  child,  or  even  a  slave, 
is  bound,  to  be  instructed  in  a  mechanic  art,  are,  or  ought  to  be 
first  carefully  considered  by  a  parent  or  master  wishing  to  bind 
his  child  or  his  slave.  "  A  personal  trust  which  one  man  repo- 
ses in  another  cannot  be  assigned  over,  however  able  such  as- 
signee may  be  to  execute  it." — Bacon's  Ab.  Tit.  Grants.  An 
apprentice  is  not  assignable. — S  Mass.  R.  299 ;  19  Pick.  556. 
Every  indenture  of  this  kind  is,  we  think,  on  the  implied  condi- 
tion that  the  slave  or  child,  as  the  case  may  be,  is  to  be  employ- 
ed according  to  the  nature  and. objects  of  the  contract.  This 
principle  may,  indeed,  extend  to  bailments  of  a  different  and 
less  delicate  character. — In  Whiilock  v.  Heard,  13  Ala.  176, 
the  language  of  the  Chief  Justice  was  :  "  It  is  very  clear  that  if 
a  factor,  or  other  bailee,  having  a  lien  on  goods,  sell  them  or 
convert  them  to  his  own  use,  &c.,  the  owner  may  bring  trover 
for  them  immediately,  without  regard  to  the  lien."^  And  t4ii3 
court  held,  in  Rasco  &  Brenily  v.  Willis,  5  Ala.  38,  that  in 
the  hiring  of  slaves,  there  is  an  implied  sli|mlation  that  the  slave 
is  to  be  employed  in  some  honest  pursuit ;  and  if  the  hirer 
should  incite  or  compel  the  slave  to  steal,  or  become  the  re- 
ceiver of  stolen  goods,  the  owner  would  have  the  right  to  rescind 
the  contract  and  resume  the  possession  of  the  slave.  In  every 
apprenticeship  or  hiring  of  slaves,  when  the  spirit  of  the  con- 
tract is  grossly  violated,  in  respect  of  the  use  or  disposition  that 
is  made  of  the  slave,  this  principle  must  apply  with  peculiar 
force.  And  if  it  could  not  be  supported  upon  the  principles 
of  the  common  law,  with  regard  to  bailments  of  ordinary  property, 
we  should  be  disposed  to  maintain  it,  as  necessarily  resulting 
from  the  peculiar  nature  of  slave  property  ;  for  there  must  be 
some  distinctions  between  slaves  and  other  property.  However, 
it  is,  perhaps,  unnecessary  now  to  allude  to  such  distinctions. 
It  was  held  in  Vermont  that,  where  the  ow;ier  of  cattle  leased 
them  for  a  term  of  years,  under  an  agreement  that,  at  the  expi- 
ration of  the  term,  the  lessee  might  either  return  the  cattle  or  pay 
a  stipulated  price  for  them,  and  the  lessee  sold  the  cattle  before 
the  term  had  expired,  such  sale  determined  the  lessee's  right  of 
possession,  and  that  the  owner  might  maintain  trover  for   the 
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.cattle  against  both  seller  and  purchaser. — Grant  v.  King  el  al. 
14  Vt.  R.  367.  In  the  present  case,  James  renounced  and 
abandoned  his  trust  and  with  it  his  special  property  in  the  slave, 
and  consequently  we  think,  Elizabeth  became  entitled  to  the 
immediate  possession  and  might  bring  trover  for  the  conversion. 
7'he  opinion  of  the  court  below  was  contrary  to  the  principles 
of  this  opinion.  Wherefore  the  judgment  is  reversed  and  the 
.cause  remanded. 


WARE  IS.  ROBERSON. 

1 .  The  parol  admissions  of  a  party,  made  out  of  court,  are  not  admis- 
sible to  prove  the  contents  of  a  judgment,  rendered  against  liim  by 
a  justice  of  the  peace,  and  the  proceedings  connected  therewith,  un- 
less it  be  shown  that  the  higher  and  better  evidence  cannot  be  pro- 
duced. 

'Error  to  the  Circuit  Court  of  Talladega.  Tried  before  the 
Hon.  John  J.  Woodward. 

Rice  &  Morgan,  for  the  plainiiiF  in  error: 

1.  The  contents  of  papers  or  proceedings  had  before  a  jus- 
tice of  the  peace  and  reduced  to  writing,  and  of  notes,  cannot  be 
proved  by  parol  evidence,  wit,hout  first  showing  the  loss  or  des- 
truction of  the  higher  evidence. — B unlock  v.  Ogbourne,  13  Ala. 
346;  Smith  v.  Arraistead,  7  ib.  698, 

2.  The  admission  by  the  party  of  the  contents  of  such  pa- 
pers and  proceedings,  does  not  dispense  with  the  necessity  of 
producing  the  higher  evidence. — Morgan  v.  Patrick,  7  Ala.  185; 
Smith  V.  Armistead,  7  ib.  698. 

3.  There  was  ab  endorsement  of  the  note  ;  but  the  plaintiff 
below  relied  for  a  recovery  upon  a  sjjecial  contract,  made  with 
the  defendant  below  in  1843,  at  the  time  the  defendant  below 
.traded  to  the  plaintiff  the  note  on  Polly  Harcrow.  The  plain- 
tiff below  contended  that  the  special  contract  ^va3,  that  Ware 
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agreed  to  pay  him  said  note,   if  Polly  Harcrow  had  any  legay 
sets-ofF  a-gainst  it,  at  the  time  it  was  traded. 

4.  The  suit  against  Polly  Harcrow  was  in  favor  of  Ware  for 
the  use  of  Roberson.  The  plea  is  a  plea  of  set-off;  but  it  does 
not  show  whether  the  sets-off  were  against  Ware  or  against 
Roberson,  the  usee.  There  was  no  proof  to  show  whether  the 
seis-off  were  against  Ware  or  against  Roberson.  How  then 
can  such  a  plea  and  judgment  thereon  be  prima  facie  evidence 
that  the  sets-off  were  against  Ware? 

Woodward,  for  the  defendant:  The  petition  for  certiorari 
was  admissible  upon,  the  principle  that  the  admissions  therein 
contained  involve  matter  in  pais,  as  well  as  matter  of  law.  But 
if  not  on  that  principle,  certainly  upon  the  principle  of  its  being 
an  admission  of  so  solemn  a  character,  the  law  will  make  it  pri- 
mary evidence,  although  there  may  have  been  written  evi- 
dence of  the  same  facts.  The  proceedings  before  the  magis- 
trate are  no  record. —  1  Greenl.  Ev.,  "^^  96-7;  11  Ala.  811. 

CHILTON,  J. — Roberson,  the  defendant  in  error,  having 
obtained  a' judgment  against  Ware,  before  a  justice  of  the  peace 
of  Talladega  county,  for  $29  j%\,  the  latter  sued  out  a  writ  of 
certiorari  and  removed  the  proceedings  into  the  Circuit  Court 
of  that  county.  It  was  agreed  that  the  case  should  be  tried  in 
the  Circuit  Court,  as  upon  proper  issues  in  an  action  of  as- 
sumpsit. 

The  witnesses  on  the  part  of  Roberson  proved  that  they 
heard  the  defendant,  Ware,  say,  in  1848,  that  he  had  traded  to 
Roberson  a  note  for  $20  on  Polly  Harcrow,  in  1843;  that  he 
had  not  warranted  the  solvency  of  the  note,  but  that,  at  the  time 
of  the  negotiation,  he  agreed  to  pay  the  note,  if  any  legal  set-ofi« 
existed  against  it;  that  Ware  afterwards  stated  if  Roberson  had 
given  him  notice  of  a  suit  brought  upon  the  note  in  the  name 
of  Ware  for  his  use  against  the  maker,  he  could  have  disproved 
the  defence  relied  on  by  her  in  that  suit,  but  that  he  did  not  hear 
of  said  suit  until  the  night  before  the  triaf,  when  his  engage- 
ments in  working  upon  the  public  road  prevented  his  attending. 
Ware  also  stated  in  the  same  conversation  that  the  plaintiff,  Rob- 
inson, ought  to  have  his  money,  if  he  had  not  already  got  it — 
hat  it  was  just  for  him  to  have  it,  but  denied  thatthere  were  any 
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legal  set-ofFs  against  the  note,  as  well  as  his  liability  to  pay  it, 
and  protested  that  he  would  not  pay  it. 

The  plaintiff  then  offered  in  evidence  a  petition  for  a  writ  of 
certiorari,  sworn  to  by  Ware  on  the  10th  February  1S49,  set- 
ting forth  that  on  the  3d  of  August,  1848,  suit  was  instituted  on 
said  note  against  the  maker  in  his  name  for  the  use  of  Roberson 
before  a  justice  of  the  peace  in  Randolph  county,  and  that  judg- 
ment was  thereupon  rendered  against  the  plaintiff  in  said  suit, 
for  $4  83  7  cost,  on  the  14th  October,  1848,  upon  a  plea  of  set- 
off:  That  petitioner  had  transferred  said  note  to  said  Roberson, 
and  that  there  was  no  valid  set-off  against  the  same  at  the  time 
the  judgment  was  rendered,  and  not  knowing  at  the  time  what 
the  decision  of  the  justice  was,  or  whether  Roberson  would  take 
an  appeal,  and  being  injuriously  affected  by  the  judgment,  he 
prayed  the  removalof  the  same  to  the  Circuit  Court  of  Randolph, 
upon  certiorari,  and  that  a  supersedeas  issue  &c.  The  counsel 
for  Ware  objected  to  that  portion  of  the  petition  which  showed 
that  a  judgment  had  been  rendered  in  Randolph  on  the  note  upon 
the  plea  of  set-off,  insisting  that  the  contents  of  the  judgment 
could  not  be  proved  by  the  admissions  contained  in  the  petition, 
but  that  the  judgment,  or  the  justice's  docket,  should  be  pro- 
duced, or  its  absence  duly  accounted  for.  The  court  refused 
to  exclude  any  portion  of  the  petition  from  the  jury,  and  like- 
wise refused  to  charge  that  the  statements  in  the  petition  were 
not  sufficient  proof  of  a  judgment  as  therein  slated.  The  fore- 
going was  all  the  proof  that  was  made  in  the  cause.  The  court 
below  refused  to  charge  the  jury  that  the  admissions  contained 
in  the  petition  did  not  dispense  with  the  production  of  the  writ- 
ten evidence  of  the  proceedings  before  the  justice  of  the  peace, 
and  of  the  note  upon  which  the  suit  before  the  justice  was  insti- 
tuted. 

We  have  looked  through  the  books  in  vain  for  a  precedent  to 
justify  us  iu  affirming  this  case,  and  to  sanction  the  ruling  of  the 
primary  court  as  to  the  admission  of  parol  evidence  of  the  con- 
tents ofihe  judgment,  note,  &c.,  in  the  justice's  office.  The  pe- 
tition is  certainly  parol  evidence,  and  could  not  have  dispensed 
with  the  production  of  the  higher  or  better  evidence,  unless  it 
comes  within  some  exception  to  the  general  rule.  It  is  laid 
down  generally  that  the  admission  of  a  party  out  of  court  will 
not  supply  the  place  of  a  record. — Jenner  v.  Joliffe,  6  Johns.  R, 
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9.  So  it  has  been  held  that  the  confession  of  a  party,  that  he 
had  been  served  with  a  subpoena,  does  not  dispense,  in  «a  ac- 
tion against  him  for  non  attendance,  with  the  production  of  the 
subpoena. — Hasbrouck  v.  Baker,  10  Johns.  R.  249.  In  the 
Willand  Canal  Company  v.  Hathway,  8  Wend.  R.  4S0-4S6, 
it  is  said,  "  It  may  be  laid  down  as  an  undeniable  proposition, 
that  the  admissions  of  a  party  are  competent  evidence  against 
himself,  only  in  cases  where  parol  evidence  would  be  admissible 
to  establish  the  same  facts,  or  in  other  words,  where  there  is  not 
in  the  judgment  of  the  law  higher  and  better  evidence  to  be  pro- 
duced. It  would  be  a  dangerous  innovation  upon  the  rules  of 
evidence  to  give  any  greater  effect  to  confessions  or  admissions 
of  a  party,  unless  in  open  court,  and  the  tendency  would  be  to 
dispense  with  the  production  of  the  most  solemn  documentary 
evidence." — See  also,  Dutchess  Cotton  Manufacturing  Co.  v. 
Davis,  14  Johns.  R.  238 ;  3  Phil.  Ev.  (C.  &  H.  notes,)  277. 
The  same  principle  has  also  received  the  sanction  of  this  court, 
in  the  case  of  Morgan  v.  Patrick  &  Smith,  7  Ala.  185. 

In  the  case  before  us,  the  policy  of  the  rule  is  manifest.  The 
petition  says  the  former  judgment  in  favor  of  the  maker  of  the 
note  against  Ware,  as  the  nominal  plaintiff,  was  upon  a  plea  of 
set-ofF,  but  whether  this  plea  embraced  cross  demands  existing 
against  Ware,  the  nominal  plaintiff^  or  against  the  party  for  whose 
use  the  suit  was  brought,  we  are  not  advised.  The  proceedings 
themselves  would  in  all  probability  remedy  the  difficulty.  At 
all  events  the  justice's  docket,  and  the  note  itself,  on  which  the  lia- 
bility is  sought  to  be  established,  are  better  and  higher  evidence, 
and  should  not  be  proved  by  secondary  parol  evidence,  unless 
their  pioduction  is  rendered  impracticable.  Let  the  judgment 
be  reversed  and  the  cause  remanded. 
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i .  Where  a  defendant,  convicted  of  a  misdemeanor,  is  sentenced  to  pay 
a  certain  fine,  and  to  be  imprisoned  until  it  is  discharged,  a  release 
by  the  Governor  from  the  imprisonment  alone  is  not  a  release  or  sat- 
isfaction of  tlie  fine. 

Error  to  the  Circuit  Court  of  Washington.  Tried  before 
the  Hon.  John  Bragg. 

Baldwin,  Attorney  General,  f6r  the  State  : 

1 .  A  pardon  does  not  discharge  the  costs  gding  to  the  officers^ 
and  it  was  therefore  error  in  the  court  below  in  sustaining  the 
motion  to  quash  the  execution  in  the  case,  without  payment  of 
costs.— Bac.  Ab.  7. 408,  (6;)  Exparte  McDonald,  2  Whart.  440; 
Perkins  v.  Stephens,  24  Pick.  280. 

2.  A  remission  of  a  fine  by  the  Executive  does  not  discharge 
the  moiety  going  to  the  informer. — Rovve  v.  The  Slate,  2  Bay. 
665 ;  U.  S.  V.  Lancaster,  4  Wash.  C.  C.  64. 

3.  The  rule  seems  to  be  this,  when  a  fine  or  forfeiture  belongs, 
and  is  going  to  the  public,  then  the  pardoning  power  may  remit 
it,  but  where  the  fine  or  any  part  of  it  becomes  vested  in  a  sub- 
ject, company  of  persons  or  corporation,  then  it  cannot  be  dis- 
charged by  a  pardon. — -Bac.  Ab.  7,  418,  (/< ;)  In  the  matter  of 
Fk)ur«oy,  1  Kelly,  008  ;  Stdte  v.  Williams,  1  N.  &  McC.  20. 
Pardon  may  be  partial  or  conditional. 

4.  Nothing  but  the  imprisonment  is  released  in  this  case. 
The  rule  of  law  is,  that  no  inirdon  shall  he  carried  beyond  the 
express  purport  of  it,  and  nothing  is  said  about  the  fine  or  costs* 
—Bac.  supra,  411,  {d;)  U.  S.  v.  Lancaster,  supra. 

5.  The  imprisonment  was  no  part  of  the  judgment,  but  a  con- 
ditional, collateral  and  exemplary  punishment  inflicted  by  statute, 
and  intended  only  byway  of  satisfaction  to  the  public  justice. — 
2  Hawk,  P.  C.  c.  37,  §  39 ;  1  Stra.  630,  cited  in  7  Bac.  Ab. 
408. 

6.  But  suppose  the  fine  and  costs  in  this  case,  or  either,  had 
been  remitied  in  the  pardon,  would  it  not  be  inoperative  and 
void  aa  interfering  with  vested  rights?  The  Stale  had  no  inter- 
est in  the  fine»  it  was  the  county  of  Washington. — Clay's  Dig.  290 ; 


110  ALABAMA. 


The  State  v.  Richardson. 


§  37  ;  U.  S.  V.  Lancaster,  supra,  64  ;  Stale  v.  Williartjs,  su])ra, 
2G  ;  In  matter  of  Flournoy,  sup-a,  60S  ;  2  Dunf.  &  East.  569. 
7.  But  it  may  be  said  thai  a  release  of  the  person  from  im- 
prisonment is  a  satisfaction  of  the  fine.  This  is  the  common 
law  rule-  but  it  has  been  ciianged  by  the  insolvent  debtor's  law. 
—Clay's  Dig.  273,  '^  2,  and  277,  ^  13 ;  U.  S.  v.  Stanbury,  1 
Pet.  575. 

Rapier,  for  the  defendant: 

The  release  of  the  defendant  from  imprisonment  was  not  a 
release  from  a  portion  only  of  the  punishment  to  which  he  was 
condemned.  His  imprisonment  was  not  a  distinct  portion  of 
his  punishment.  His  body  was  ordered  to  be  held  in  custody 
to  enforce  the  payment  of  the  fine. —  Clay's  Dig.  430,  §  21,  441, 
^  22.  The  release  of  the  defendant  from  custody  under  a  ca. 
sa.  was  at  common  law  an  extinguishment  of  the  debt. — Opin- 
ion, of  Chief  Justice  Cranch,  in  the  cane  Exparfc  Watkins,  7 
Peters,  670  ;  Vigars  v.  Aldrick,  4  Barr.  24S2 ;  Tanner  v.  Ha- 
gue,  7  Term  R.  420  ;  Freeman  v,  Ruston,  4  Dallas'  R.  217. 

The  principle  that  the  release  of  defendant's  body  out  of  cus- 
tody by  consent  of  the  plaintiff,  amounts  to  satisfaction  in  law, 
is  in  force  in  this  State,  there  being  no  change  in  it  by  statute. 
The  release  of  the  defendant  by  the  Executive,  he  being  the 
representative  of  the  State,  and  clothed  with  her  authority  for 
such  a  purpose,  was  a  release  by  the  plaintiff.  The  effect  was 
the  same  as  it  would  have  been  had  the  fine  been  expressly  re- 
mitted. 

Writs  of^.  fa.  against  the  lands  and  goods  of  the  defend- 
ant, should  not  have  been  issued  whilst  he  was  in  custody. 
Any  such  writ  then  issued  was  quashable,  for  the  taking  of  the 
body  was  full  execution.  See  authorities  cited  in  the  opinion 
of  Chief  Justice  Cranch,  above  referred  to. — 7  Peters,  574; 
Clay's  Dig.  247,  §  3. 

Whether  the  common  law  rule  should  be  applied  in  construct- 
ing the  language  used  by  the  Executive  of  this  State,  in  the  ex- 
ercise of  the  pardoning  power,  has  not  yet  been  decided.  But 
reason  and  the  analogies  of  law  indicate  that  such  a  construc- 
tion should  be  applied  as  will  ^^ive  effect  to  his  act,  and  an  effect 
according  to  his  intention  as  indicated  by  the  terms  and  purposes 
of  the  language  employed.     And  it  must  be  presumed  that  the 
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he  intended  what  was  a  legal  and  necessary  consequence  of  his 
act. 

Costs  may  be  discharged  by  the  pardoning  power. — 7  Bac. 
Ah.  408,  {b;)  4  Wash.  C.  C.  Rep.  66. 

DARGAN,  C.  J. — The  defendant  was  indicted  in  the  Cir- 
cuit Court  of  Washington  for  concealing  a  slave,  who  had  been 
indicted  for  a  capital  offence.  He  was  convicted  and  fined  one 
tlmusand  dollars,  and  sentenced  to  imprisonment  in  the  county 
jail  until  the  fine  and  costs  were  paid.  After  being  imprisoned 
for  some  time,  he  was  pardoned  by  the  Governor  from  further 
imprisonment,  but  the  pardon  did  not  mention  the  fine.  After 
he  was  discharged  from  imprisonment,  several  writs  oi  fieri  fa- 
cias  were  issued  against  his  property,  and  at  the  fall  terra  1S49, 
he  moved  the  court  to  quash  the  writs  of  execution  and  enter  sat- 
isfaction of  the  fine  and  costS;  on  the  ground  that  the  discharge 
from  the  imprisonment  operated  in  law  as  a  discharge  of  the 
fine.  The  motion  was  granted  and  the  cause  is  brought  here  by 
writ  of  error  at  the  instance  of  the  Stale. 

The  principle  is  perfectly  settled,  that  in  a  civil  suit  between 
individuals,  if  the  defendant  be  in  custody  under  a  copiV/sttti  sa?zs/?i- 
cicndtim,  and  is  discharged  therefrom,  with  the  consent  or  by  the 
act  of  the  plaintiff,  the  judgment  itself  is  discharged,  and  conse- 
quently no  process  can  ever  after  be  legally  issued  thereon, 
either  against  the  goods  or  the  person  of  the  defendant. — Coop- 
er V.  Bigelow,  1  Cow.  -56  ;  Liule  v.  The  Newberry  Bank,  14 
Mass.  443  ;  Vigers  v.  Aldrich,  4  Burr.  24S2.  The  reason  why 
the  discharge  of  the  defeadant  from  the  arrest  discharges  the 
judgment,  is  this,  that  when  once  the  defendant  is  in  execution 
the  judgment  is  satisfied,  and  if  the  defendant  be  released  by  the 
consent  of  the  plaintiff,  he  cannot  be  again  taken  in  execution,  for 
the  debt,  in  law,  is  extinguished. — Tanner  v.  Hague,  7  D  &  E. 
247  ;  Vigers  v.  Aldricb,  4  Burr,  supra.  This  is  the  rule  of  the 
common  law,  and  I  think  it  obtains  in  this  Slate,  with  some  few 
exceptions.  For  instance,  if  the  defendant  take  the  benefit  of  the 
insolvent  act,  although  his  person  is  not  again  liable  to  arrest,  yet 
the  judgment  is  not  satisfied,  and  execution  may  go  against  his 
goods  and  lands  afterwards  acquired.  So  if  a  debtor  die  in  prison, 
the  debt  survives.  But  is  this  rule  of  the  comnaon  law  applica- 
ble to  the  case  before  us  ?     The  debt  is  due  to  the  State,  being  a 
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fine  imposed  for  the  commission  of  a  high  misiiemeanor.  We 
think  it  perfectly  well  settled  at  the  common  law,  that  although 
one  be  in  custody  under  judgment  of  imprisonment  until  a  fine 
for  a  misdemeanor  is  paid,  still  the  King  may  have  process  of 
execution  against  the  goods  and  chattels,  lands  and  tenements, 
of  the  defendant,  and  if  he  be  not  in  custody,  a  cayias  jrro  fine 
may  issue  against  his  person,  and  execution  against  his  goods 
also,  or  a  writ  may  issue  against  his  body,  goods,  and  chattels, 
lands  and  tenements. — Rex  v.  Woolfe,  1  Chitty's  R.  401 ;  Rex 
V.  Wade,  Skin.  R.  12 ;  2  Barn.  &  Aid.  609. 

The  difference  then  between  a  private  judgment  and  one  for 
a  fine  due  to  the  King  is  this;  the  imprisonment  of  the  defend-^ 
ant  under  a  private  Judgment  is  in  law  a  satisfaction  of  it,  but 
the  imprisonment  of  the  defendant  for  the  non  payment  of  a  fine 
is  no  satisfaction  thereof,  and  execution  may  issue  against  his 
goods,  notwithstanding  his  imprisonment;  and  as  the  imprison- 
ment for  the  non  payment  of  a  fine  is  not  a  satisfaction  of  the 
judgment,  we  think  it  entirely  clear  that  this  imprisonment  may 
be  released  without  discharging  the  debt.  This  would  be  the 
6ase  in  regard  to  private  judgment,  if  the  arrest  and  imprison- 
ment of  the  defendant  did  not  work  a  satisfaction  of  the  judg- 
ment. Under  this  view,  we  think  the  court  erred  in  quashing 
the  execution  and  ordering  the  judgment  to  be  satisfied,  for  it  \s 
certain  that  it  was  not  the  intention  of  the  Executive  to  release 
the  fine,  but  the  imprisonment  alone.  Let  the  judgment  be  re- 
Versed  and  the  cause  remanded. 


HIRSCHFELDER  vs.  THE  STATE; 

1.  The  1st  and  2d  Sections  of  the  Act  of  1837,  relative  to  the  hcensing 
of  pedlers,  and  the  penalty  for  peddhng  without  a  Ucense,  being  in-' 
consistent  with,  is  repealed  by  the  Act  of  1848. 

2.  Tlie  Act  of  1848,  having  prescribed  a  specific  and  different  penalty 
for  each  of  the  several  classes  of  pedlers,  who  may  violate  its  provis- 
ions, an  indictment  under  it  must  designate  the  class  to  which  th6 
accused  belongs,  otherwise  no  judgment  oin  b*  rendered  ttpofl  it. 
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Error  to  the  Circuit  Court  of  Conecuh.  Tried  before  the 
Hon.  John  J.  Woodward. 

The  plaintiff  in  error  was  tried  and  convicted  in  the  Circuit 
Court  of  Conecuh  county  on  an  indictment,  of  which  the  fol- 
lowing is  a  copy : 

"  State  of  Alabama — Conecuh  County,  ) 
Circuit  Court— Fall  Term  1849.  ( 
The  grand  jurors  for  said  State  and  County,  on  their  oaths 
present  that  Emanuel  Hirschfelder,  late  of  said  county,  being 
then  and  there  a  pedler,  did  on  the  first  day  of  Septemberj 
Eighteen  hundred  and  forty-nine,  in  said  county,  sell  absolutely 
to  one  Abram  Russell,  Sen'r,  and  others,  two  bonnets,  and  two 
shawls,  and  divers  other  goods  and  merchandise,  of  the  value  of 
one  dollar,  without  first  procuring  a  license  from  the  Clerk  of 
the  County  Court  of  said  county — against  the  peace  and  dignity 
of  the  State  ofAlabarna."  To  this  indictment  a  demurer  was 
interposed,  which  was  oi^erruled  by  the  court. 

Watts  &  Jackson,  for  the  plaintiff  in  error : 

1.  It  is  apparent  that  the  indictment  is  framed  under  the  statute 
of  1837.— Clay's  Dig.  5G2,  §  27.  If  not  before,  this  statute 
was  repealed  by  the  revenue  bill  of  1848— ^s^e  statutes  1848,  p; 
32,  ^  98.  This  act  prescribes  a  different  penalty,  and  requires 
more  to  be  paid  for  the  license,  and  a  license  obtained  under  it 
authorises  any  person  to  hawk  and  peddle  for  one  year,  in  any 
county.  To  hold  that  the  statute  of  1837  is  not  repealed,  would 
present  the  absurdity  of  a  person  being  authorised  to  peddle  by 
one,  and  prohibited  by  the  other.  If  it  is  not  repealed,  then  a 
license  under  the  act  of  1S48  would  be  no  protection,  although 
this  act  says,  the  license  shall  be  operative  for  one  yfear  from  the 
date  thereof — See  Jourdon  v.  The  State,  15  Ala.  74G,  and  ca- 
ses there  cited,  to  show  when  one  statute  repeals  another. — See 
Stite  V.  Mosely,  14  Ala.  390;  Slate  v.  Allaire,  14  ib.  435. 

2.  No  conviction  can  be  had  under  a  statute  alter  its  repeal. 
See  authorities  above  cited. 

3.  The  indictment  in  this  case  c&nnot  be  said  to  be  a  good 
one  under  the  statute  of  1848,  because  it  is  clear  it  was  framed 
under  the  statute  of  1837,  and  it  charges  but  one  act  to  have 
been  done.     This  is  nCt  sufficient  under  the  last  statute. — See 
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Moore  V.  The  State,  16  Ala.  411.  It  should  have  shown  that 
he  was  pursuing  the  busuiess  or  employment  of  a  hawker  and 
pedler,  in  the  county  of  Conecuh,  without  license,  &c. — See 
also  Merrlara  v.  Langdon,  10  Conn.  460,  cited  by  At- 
ttorney  General ;  Bacon  v.  Wood,  2S  Conn.  2G5.  The 
expression  found  in  the  indictment,  that  he  was  a  ijedlcr,  does 
not  exclude  the  idea  that  he  was  a  pedler  under  license,  in 
another  county.  A  man  may  be  a  gambler.,  yet  not  gamble  or 
play  cards,  in  Montgomery  county.  The  use  of  the  word  ped- 
ler in  the  indictment,  therefore,  is  not  equivalent  to  saying  that 
defendant  pursued  and  was  pursuing,  the  business  or  employ- 
ment of  pedling,  »S:c. 

Baldwin,  Attorney  General,  for  the  State. 

1.  There  was  no  error  in  the  Circuit  Court  in  overruling  the 
demurrer.  All  that  is  necessary  is,  that  in  the  indictment,  an  of- 
fence against  the  statute  be  charged.  Precise  phraseology  is  not 
necessary. — State  v.  Wimberly,  3  McCord,  193. 

2.  An  offence  against  the  revenue  law  of  1S4S,  sec.  98,  is 
substantially  charged  in  the  indictment.  There  is  no  difference 
in  the  words  "  engaged  in  the  business  of  pedling,"  and  "  being 
then  and  there  a  pedler."  The  words  of  the  indictment  are  as 
extensive  in  their  signification  as  those  of  the  statute. — Moore  v. 
The  State,  16  Ala.  413;  Merriam  v.  Langdon,  10  Conn.  R. 
46S  ;  Bacon  v.  Wood,  2  Scam.  R.  266  ;  Carr  v.  Pray,  13  Pick. 
360 ;  Carr  v.  Messenger,  4  Mass.  Ilep.  462. 

3.  A  pedler  is  defined  to  be  "a  travelling  foot  trader;  one 
that  carries  about  small  commodities  on  his  back,  or  in  a  cart, 
or  wagon,  and  sells  them." — Webster's  Die.  (unabridged)  SOS. 

4.  If  the  indictment  be  defective  under  the  act  of  1848,  it  is 
good  under  the  act  of  1S37. — Clay's  Dig.  562,  §  2  3  Carr  v. 
Pray,  et  ux,  sup-a;  Rev.  Sta.  Mass.  376,  §  3,  4;  Moore  v.  State, 
suyra. 

PARSONS,  J. — The  Attorney  General  contends  that  if  the 
indictment  be  defective  under  the  act  of  1S4S,  it  is  good 
under  the  act  of  1837,  (Clay's  Digest,  p.  562,  ^  27.) 
The  first  section  of  the  latter  act  (ib.  <^  26,)  authorised 
the  Commissioners  Court  to  prescribe  the  sums  to  be  paid  in 
their  respective  counties  by  every  hawker,  or  pedler  of  clocks, 
or  other  goods,  wares,  or  merchandise  of  any  kind  whatever,  for 
a  license  for  every  wagon,  pack  horse,  carriage  or  cart,  by  them 
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employed  for  pedling,  but  the  sum  to  be  paid  for  the  license 
was,  in  no  county,  to  be  less  than  fifty  dollars.  Under  that  act 
the  different  classes  of  pedlers  might  be  required  to  pay  the  same 
or  different  sums  for  a  license,  as  the  Commissioners  Courts 
might  prescribe.  There  is  no  doubt,  however,  but  that  those 
courts  were  in  the  habit  of  prescribing  different  sums,  so  that 
the  pedlers  who  employed  wagons  in  the  business  had  to  pay 
the  largest  sum,  with  discriminations  as  to  the  rest.  But  by  the 
second  section  of  that  act,  if  any  pedler  should  barter,  exchange 
or  sell  any  clocks,  &c.,  without  first  taking  out  a  license,  agree- 
ably to  the  first  section,  he  should  forfeit  and  pay,  for  every  ar- 
ticle sold,  the  sum  of  two  hundred  dollars.  So  that  the  pedler, 
whether  he  belonged  to  one  class  or  another,  was  to  pay  the 
same  penalty  for  selling  without  license.  For  this  reason  it  was, 
perhaps,  not  necessary  for  an  indictment  under  that  act  to  desig- 
nate the  class  to  which  the  pedler  belonged. — See  May  v.  The 
State,  9  Ala.  167.  This  brings  us  to  the  act  of  1848,  which, 
in  respect  of  the  point  we  are  considering,  is  inconsistent  with 
and  therefore  repeals  all  other  acts,  and  we  are  entirely  satis- 
fied that  this  indictment  is  to  be  tried  by  that  act ;  for  the  offence 
was  committed  and  the  indictment  was  found  after  it  became  the 
law.  It  provides  that  every  person  engaged,  or  intending  to  en- 
gage in  any  of  the  kinds  of  business  thereinafter  mentioned, 
should,  before  he  engaged  therein,  procure  from  the  clerk  of  the 
County  Court,  in  which  he  intends  to  do  such  business,  a  li- 
cense for  the  s?me,  to  be  operative  for  one  year  from  the  date 
thereof,  for  which  the  prices  thereinafter  mentioned  were  to  be 
paid — and  the  price  of  a  license  for  hawking  and  pedling  was  af- 
terwards by  the  same  act  prescribed  in  this  language;  "for 
hawking  and  pedling,  for  each  boat  two  hundred  dollars  ;  for 
each  wagon  in  each  county,  seventy-five  dollars ;  for  each  horse 
in  each  county,  when  the  business  is  pursued  on  horse  back, 
forty  dollars,  and  when  pursued  on  foot  twenty  dollars,"  with  a 
proviso  which  is  not  now  material.  The  part  of  the  act  which  pre- 
scribes the  penalty  is  "and  in  default  of  procuring  such  license, 
the  person  or  persons  so  doing  such  business,  or  following  such 
employment,  shall  be  liable  to  pay  treble  the  sum  required  for 
such  license,  to  be  recovered  by  indictment,"  &c.  Now,  this 
indictment  does  not  designate  the  class  to  which  the  pedler  be- 
longed—thai is  to  say,  it  omits  to  slate  whether  he  used,  in  the 
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business  he  was  pursuing,  a  boat,  wagon,  or  horse,  or  pursued 
it  on  foot,  ahhough  the  price  of  the  license  and  the  sum  to  be 
recovered  by  indictment  is  different  in  each  of  the  cases,  and 
the  difference  is  fixed  by  the  act  itself — and  in  this  the  act  of 
1S48  differs  from  the  act  of  1837.  Nothing,  in  this  case,  was 
involved  in  the  issue  of  fact,  but  the  question  of  the  defendant's 
guilt.  The  fine  was  not  to  be  assessed  by  the  jury  in  this  case; 
for  the  statute  had  prescribed  its  amount  and  it  was  the!  pfoper 
business  of  the  court  to  render  judgment  for  the  amount — that 
being  the  proper  business  of  the  courts  in  all  cases  of  fines  at  the 
common  law.  They  were  never  assessed  by  the  jury. — Chit- 
ty's  Crim.  Law,  808.  The  assessment  of  the  fine  iri  this  case 
by  the  jury  was  mere  surplusage  and  is  no  basis  for  the  court  to 
act  on.  The  case  is  as  if  the  jury  had  not  assessed  the  fine. 
This  indictment  does  not  enable  the  court  to  render  any  judg- 
ment, because  the  court  cannot  ascertain  from  it  the  specific  of- 
fence of  which  the  defendant  is  guilty.  It  is  wholly  uncertain 
whether  he  pursued  his  business  as  a  pedler  by  boat,  wagon, 
horse,  or  on  foot,  and  therefore  it  is  entirely  uncertain  which  of 
the  fines  prescribed  by  the  statute  should  have  been  imposed  by 
the  Court. — Mr.  Ghitty  states  the  general  rule,  we  think,  with 
perfect  accuracy :  "It  is  a  general  rule,  that  all  indictments 
ought  to  charge  a  man  with  a  particular  specified  offence,  and 
not  with  being  an  offender  in  general,  for  no  one  can  know 
what  defence  to  make  to  a  charge  which  is  thus  uncertain ;  it 
cannot  be  pleaded  in  bir  or  abatement  of  a  subsequent  prose- 
cution, nor  can  it  appear  that  the  facts  given  in  evidence  against 
a  defendant  on  such  general  accusation  are  the  same  of  which 
the  indictors  have  accused  him,  nor  will  it  judicially  appear 
to  the  court  what  punishment  is  proper  on  conviction." —  1  Chit- 
ty's  Crim.  Law.  230.  If  we  try  this  indictment  by  either  of 
the  principles  expressed  in  this  quotation,  but  more  especial- 
ly the  last,  it  is  bad*     Therefore  the  judgment  is  rerersed. 
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\ .  A  promise  to  pay  the  debt  of  another  must  not  onl^  be  in  MTiting, 
but  founded  on  a  legal  consideration,  otherwise  it  is  a  nudum  pactum, 
3.nd  cannot  be  enforced,  if  the  want  of  consideration  be  shown. 

?.  One,  whose  debt,  without  request,  has  been  assumed  by  a  third  per- 
son, does  not  thereby  become  his  debtor,  and  is  consequently  a  com- 
petent witness  for  him,  when  sued  on  his  promise,  to  prove  the  con- 
sideration on  which  it  was  fomided. 

Error  to  the  Circuit  Court  of  Macon.  Trisd  before  the 
|Ion.  John  John  J.  Woodward. 

This  was  an  action  of  assumpsit  on  a  promissory  note  made 
by  the  defendant  in  favor  of  the  plaintiffs  in  error.  The  cause 
was  tried  upon  issues  formed  on  the  pleas  of  non  assumpsit  and 
want  of  consideration.  On  the  trial,  the  plaintiffs  having  read 
the  note  in  evidence,  the  defendant  introduced  as  a  witness  one 
John  Reese,  who  testified  in  substance,  that  the  defendant  was 
his  son-in-law,  that  the  note  sued  on  was  given  without  his  knowl- 
edge or  request  in  settlement  of  an  account  due  by  him  to  the 
plaintiffs,  that  he  was  under  no  legal  obligation  to  re-imburse  the 
jlefendant,  but  that  he  considered  himself  morally  bound  to  do 
so,  if  the  defendant  should  be  compelled  to  pay  the  debt.  Upon 
^his  state  of  facts  the  plaintiffs  moved  to  reject  said  Reese  as  a 
lyitness,  and  to  exclude  his  testimony,  on  the  ground  of  interest, 
but  the  court  overruled  the  motion.  The  court  charged  the  jury 
that  if  they  believed  from  die  evidence  that  the  only  considera- 
tion of  the  note  sued  on  was  the  account  of  the  plaintiffs  against 
the  witness  Reese,  and  that  said  account  was  thus  settled  by  the 
defendant  without  the  consent  of  Reese,  then  the  note  was  with- 
put  consideration,  and  ihey  should  find  for  the  defendant.  To 
the  ruling  of  the  Court  in  its  refusal  to  exclude  Reese  as  a  wit- 
ness and  to  the  charge  given  the  plaintiffs  excepted,  and  now  as- 
sign them  as  error. 

S.  Williams,  for  the  plaintiffs : 

But  two  questions  are  presented  on  the  record  in  this  case — 
first,  whether  or  not  John  Reese  should  have  been  allowed  to 
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testify.     Second,  whether  or  not  the  case  is  within  the  statute  of 
frauds. 

1.  John  Reese  should  not  have  been  allowed  as  a  witness 
for  Ridgeway,  because  he  showed  such  a  state  of  facts  as  would 
disqualify  him. 

2.  The  promise  by  Ridgeway  was  to  pay  the  debt  of  Reese 
to  Beall  &  Co.  It  was  not  a  collateral,  but  an  original  under- 
taking in  writing,  and  founded  on  a  sufficient  consideration. 

3.  The  debt  of  Beall  &  Co.  against  John  Reese,  was  re- 
ceipted and  delivered  up  to  Reese  in  consideration  of  Ridge- 
way's  note.  Beall  &  Co.  were  then  deprived  of  a  right  of  action 
on  their  demand  against  Reese,  and  the  credit  of  Ridegway  sub- 
stituted for  that  of  Reese. 

4.  The  charge  of  the  court  to  the  jury  was  well  calculated  to 
mislead  them.  It  conveys  the  idea  that  the  court  can  alter  or 
vary  contracts — that  is  to  say,  that  where  A.  gives  to  B.  his 
note  for  $100,  for  a  debt  of  the  like  sum  held  by  B.  on  C,  that 
the  court  may,  where  no  fraud  or  misrepresentation  is  imputed 
to  B.  and  it  is  ascertained  that  so  much  as  $100  was  not  due 
from  C.  to  B..  that  the  court  may  instruct  the  jury,  that  the 
consideration  was  inadequate.  In  this  the  court  was  clearly  in 
error,  for  where  one  with  a  full  knowledge  of  the  facts  gives  his 
note  for  $100,  for  an  article  worth  ten  dollars,  the  court  cannot 
say  this  is  a  bad  bargain  and  you  shall  not  be  held  to  it.  See 
these  authorities  on  the  statute  of  Frauds — facts  of  the  case  in 
Adm'rs  of  Beaman  v.  Russell,  20  Verm.,  and  concluding  part 
of  the  opinion  ;  (same  case,  p.  216  ;)  McKenzie  &  Jackson,  4 
Ala.  230,  Click  v.  MciVfiee,  7  Port.  62. 

Clopton,  for  the  defendant  in  error : 

A  written  promise  to  pay  the  debt  of  another  is  not  validated 
by  the  statutue  of  Frauds,  unless  it  is  sustained  by  a  considera- 
tion. It  was  not  intended  by  that  enactment  to  make  a  mere 
mtdum  pactum  an  operative  security. — Thompson  v.  Hall,  16 
Ala.  209  ;  Parker  v.  Carter,  4  Munf.  273  ;  Chandler's  Ex'rs,  v. 
Neale's  Ex'rs,  2  Hen.  &  Munf.  124 ;  Cook  v.  Bradley,  7  Conn. 
57. 

CHILTON,  J. — The  record  presents  the  case  of  a  promise 
in  writing,  on  the  part  of  the  defendant,  Ridgeway,  to  pay  the 
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debt  of  Reese,  and  this  without  any  request  on  the  part  of 
Reese,  or  any  consideration  for  such  promise.  The  promise  to 
pay  the  debt  of  a  third  person  must  not  only  be  in  writing,  but 
founded  on  a  legal  consideration,  otherwise  it  is  a  niidum  pac- 
tum and  cannot  be  enforced  if  the  want  of  consideration  is  shown. 
—Files  V.  McLeod,  14  Ala.  611;  Thompson  v.  Hall,  IG  ib. 
204,  and  cases  cited  in  these  decisions. 

The  witness  Reese  was  interested,  but  in  favor  of  the  plaintiff,  and 
against  the  defendant,  who  introduced  him.  As  Ridgeway  could 
not,  by  the  assumption  of  this  debt,  have  made  Reese  his  debtor 
nolens  volens,  and  as  he  assumed  to  pay  it  without  any  request 
of  Reese,  the  latter  would  not,  in  the  event  a  recovery  had  been 
effected  against  Ridgeway,  have  been  liable  to  refund  to  Ridge- 
way ;  but  he  was  interested  in  having  the  demand  he  owed  Beall 
&  Co.  paid.  So  that  it  is  clear  he  had  no  such  interest  as  dis- 
qualified him  from  testifying  in  favor  of  the  defendant,  and  the 
court  did  not  err  in  refusing  to  reject  him  as  a  witness.  Let  the 
judgment  be  affirmed. 


BATRE  vs.  THE  STATE. 

1 .  Where  a  statute,  creating  an  offence,  describes  its  constituents,  an 
indicunent  is  sulhcieut,  if  it  charge  the  ofl'ence  in  the  language  of  the 
act. 

2.  An  indictment,  therefore,  imder  the  statute,  for  refusing  to  testify 
befure  the  grand  jury  in  reference  to  gaming,  is  good,  which  alleges 
tlie  issuance  of  a  summons  by  tiie  solicitor,  requiring  the  defendant 
to  appear  before  tlie  grand  jury  and  give  evidence  of  any  gaming, 
&c.,  its  service  by  tlie  sheriff',  the  appearance  of  the  defendant  in  obe- 
dience to  its  mandate,  and  his  rcfusiU  to  testify,  when  tliere. 

3.  The  jury,  in  a  criminal  case,  are  liot  tlie  constituted  judges  of  the  law, 
and  conscqneutly  have  not  the  legal  right  to  disregard  the  instnic- 
tions  of  the  court.  A  charge  wliich  assumes  the  contrary  principle 
is  properly  refused. 

4.  Upon  the  trial  of  an  issue,  formed  on  an  indictment  under  tlie  statute 
for  refns'mg  to  testify  before  tlie  grand  jiny  in  reference  to  gaming,  tlie 
defendant  cannot  be  allowed  to  give  evidence  in  his  own  favor.  The 
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practice  of  permitting  defaulting  Avitnesses,  on  an  application  to  thq 
court,  to  excuse  themselves  by  their  owu  testunony,  furnishes  no 
authority  for  such  procedure. 

Error  to  the  Criminal  Court  of  Mobile.     Tried  before  the 
Hon.  John  E.  Jones. 

The  plaintiff  in  error  was  indicted  for  refusing  to  testify  in 
gaming  cases  before  the  grand  jury,  after  being  summoned  and 
having  appeared  before  them.  The  indictment,  to  which  there 
was  a  demurrer,  charges,  that  '*  William  H.  Piatt,  then  and  there 
being  solicitor  of  the  sixth  judicial  circuit  of  the  State  of  Ala- 
bama, sent  a  summons  in  the  name  of  him,  the  said  William  H. 
Piatt,  solicitor  as  aforesaid,  to  one  Alfred  Batre,  to  be  and  ap- 
pear instantly  before  the  grand  jury,  selected,  empannelled,  and 
sworn  and  charged  to  enquire  in  and  for  the  body  of  the  county 
of  Mobile,  to  give  evidence  of  any  gaming,  in  violation  of  the 
laws  of  this  State,  (meaning  the  State  aforesaid,)  against  that  of- 
fence, &c.;  that  the  said  summons  was  delivered  to  George  Hug- 
gins,  then  and  there  sheriff  of  Mobile  county,  and  that  then  and 
jthere  the  said  George  Huggins,  sheriff  as  aforesaid,  summoned 
said  Alfred  Batre,  as  by  said  summons  he  was  commanded,  &c.; 
and  that  afterwards  to  wit,  &c.,  the  said  Alfred  Batre,  in  obedi- 
ence to  the  summons  aforesaid,  appeared  before  the  grand  jury 
then  and  there  summoned,  empannelled,  sworn  and  charged  to 
enquire  &c.,  and  then  and  there  refused  to  testify  in  obedience 
to  said  summons,  against  the  peace  and  dignity  of  the  State  of 
Alabama."  The  court  overruled  the  demurrer  to  the  indict- 
ment, whereupon  the  defendant  plead  not  guilty  and  went  to  trial. 
It  appears  from  a  bill  of  exceptions  found  in  the  record,  that  the 
defendant,  after  the  evidence  for  the  State  had  closed,  moved 
the  court,  "that  the  excuse  of  the  defendant  for  refusing  to  tes- 
tify before  the  grand  jury  be  heard  from  himself,  which  motion 
was  refused."  The  defendant's  counsel  asked  the  court  to  charge 
the  jury,  "  that  the  jury  have  the  right  to  judge  of  the  law,  as 
well  as  the  facts  of  the  case ;  and  whether,  in  the  exercise  of  this 
right,  they  will  distrust  the  court,  or  whether  they  will  receive 
the  law  from  the  court,  must  be  left  to  their  own  discretion,  un- 
der the  sanction  of  the  oath  they  have  taken,"  which  charge  the 
<:ourt  refused  to  give,  and  thq  defendant  excepted.     The  rulings 
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of  the  court,  and  iis  refusal  to  charge  as  requested  are  now  as- 
signed as  error.  ■  ih^  itv  5<!m^^9 

".Percy  Walker,  for  the  plaintiff  In  error:  " 

The  demurrer  to  the  indictment  should  have  been  sustained 
in,\he  court  below,  because  of  its  want  of  certainty.  It  should 
li^ve  gel  out  the  summons.  It  should  have  specified  some  par- 
ticular act  of  gaming.  The  mere  allegation  of  the  commission 
of  the  offence  in  the  words  of  the  statute  is  not  sufficient. — 'J 
McCord,  533;  lb.  190;  M.  &  Y's  Rep.  l37;  case  of  Tenii 
V-.  Fields,  3  Dana,  70  ;  12  Wheat.  4G0.'  "       '      '  '  [ 

*  The  court  below  erred  in  not  allowing  the  defendant  to  mak^ 
his  excuse.^r-See  Proviso  to  par.  10,  ch.  6,  Penal  Code;  Clay's 
i)ig.  p.  433.  There  is  no  limitation  to  the  right  confered  by 
J^he  proviso. 

The,  court  below  also  erred  in  refusing  to  give  the  charge  asly- 
ed  by  the  defendant,  the.  same  being  in  the  precise  language  used 
by  the  Supreme  Court  in  the  case  of  The  State  v.  Jones,  5  Ala. 
673.,  The  ruling  of  the  Supreme  Court  in  the  case  of  Pier^oii 
V.  The  State,  12  Ala.  p.  149,  is  not  in  conflict  with  the  case  last 
cited,  but  in  affirmance  of  it.  \   . 

■  rit 

Baldwin,  Attorney  General,  for  the  State.  '^ 

f '  1.  The  court  below  did  not  err  in  overruling  the  demurrer  to 
the  indictment — the  offence  is  described  in  the  terms  of  the  act, 
which  is  sufficient. — State  v.  Duncan,  9  Por.  260 ;  State  v. 
Click,  2  Ala.  26 ;  Worrell  v.  The  State,  12  ib.  732 ;  State  v. 
Bullock,  13  ib.  413.  •: 

2.  The  proviso,  '^  10,  Clay's  Dig.  432  ;  allowing  all  reasona- 
ble excuses  to  be  heard,  does  not  endtle  the  party  indicted  to 
be  heard  by  himself,  but  such  excuses  must  be  proven  as  any 
other  in  defence  by  competent  witnesses.  But,  if  allowed  in 
any  instance,  it  can  only  be,  whore  from  some  cause,  the  parly 
was  unable  and  did  not  attend  before  the  grand  jury.  No  ex- 
cuse can  be  allowed  for  refusing  to  testify,  when  the  defendant 
was  regularly  brought  before  the  grand  jury. 

3.  There  was  no  error  in  the  refusal  of  the  court  to  charge  a^ 
requested.  The  court  was  the  sole  judge  of  the  law,  and  the 
jury  has  no  other  control  over  questions  of  law,  than  that  arising 
out  of  the  right  lo  return  a  general  verdict  of  not  guilty. — The 
iState  V.  Jones,  5  Ala.  6GG  ;  IMerson  v.  The  Stale,  12  Ala.  153. 
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I>ARGAN,  C.  J.- — ^In  framing'  an  indictment  upon  a  statute 
creating  an  offence,  it  is  not  always  enough  to  charge  the  offence 
in  the  language  of  the  act,  for  such  a  charge  may  not  allege  the 
fact  or  facts  which  co<istitute  the  offence,  which  must  always  be 
done,  whether  the  oifence  be  created  by  statute,  or  whether  it 
existed  at  the  common  law. — Turnfpseed  v.  The  State,  0  Ala. 
664;  State  v.  Brown,  4  Port.  413;  State  v.  Worrell,  12  Ala. 
732 ;  Williams  v.  The  Slate,  16  ib.  260.  For  instance,  in  an 
indictment  upon  a  statute  against  usury,  it  would  be  insuflicieni 
to  charge  that  the  party  took  more  than  lawful  interest  merely* 
but  the  particular  facts  in  which  the  offence  consists  must  be  af- 
Ieo"ed.  But  where  a  statute  creates  an  offence,  and  describes 
its  constituents,  or  the  facts  that  constitute  the  offence,  then  it 
will  be  sufficient  to  charge  the  offence  in  the  language  of  the 
act. — State  v.  Duncan,  4  Ala. ;  9  Port.  240 ;  State  v.  Click,  2 
ib.  26  ;  Turnipseed  v.  The  State,  6  ib.  664  ;   15  ib.  260. 

Testing  the  indictment  by  this  rule,  we  think,  it  is  sufficient. 
It  alleges  that  the  solicitor  sent  a  summons  in  his  name  to  the 
defendant  to  appear  imtantcr  before  the  grand  Jury,  and  give 
evidence  of  any  gaming  in  violation  of  the  laws  of  the  State; 
that  the  summons  was  served  on  him  by  the  sheriff;  and  that  in 
obedience  thereto  he  appeared  before  the  grand  jury,  but  refused 
to  testify.  These  are  llie  constituents  of  the  offence  created  by 
the  act,  and  they  are  alleged  in  proper  form.  There  was  no 
error  in  overruling  the  demurrer. 

In  the  progress  of  the  trial,  a  bi4l  of  exceptions  was  sealed  by 
the  judge,  which  shows  that  the  defendant,^  by  his  counsel,  re- 
quested the  court  to  charge  the  jur}',  rbat  they  had  the  right  to 
judge  of  the  law,  as  well  as  of  the  facts  of  the  ease,  and  whether, 
in  the  exercise  of  this  right,  they  would  distrust  the  court,  or 
wliether  they  would  receive  the  law  from  the  court,  must  be  left 
to  their  own  discretion  under  the  sanction  of  their  oath.  This 
charge  the  court  refused  to  give.  In  criminal,  as  well  as  in  civil 
cases,  the  jury  may  find  either  a  general  or  a  special  verdict. 
If  they  return  a  special  verdict  in  a  criminal  case,  they  should 
get  forth  all  the  facts  and  circumstances  ascertained  by  them  to 
be  true,  and  pray  the  judgment  of  the  court,  viheiher,  for  in- 
stance, they  constitute  the  crime  of  murder,  or  manslaughter, 
or  no  crime  at  all.  Blackstone  says  that  this  is  where  they 
;doubt  the  matter  o''  law-  and  choose  to  leave  it  to  the  deternai- 
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nation  of  the  conrt;  but  they  have  an  unquestionable  right  of  de- 
terniining  upon  all  the  circumstances  of  the  case,  if  they  think 
proper  so  to  do,  at  the  hazard  of  a  breach  of  their  oath. — 4 
Blackstone's  Com.  361. — It  is  out  of  this  riojht  to  return  a  gen- 
eral verdict,  which  at  ihe  common  law  in  cases  of  felony  and 
treason  was  beyond  the  control  of  the  court,  that  the  idea  has 
prevailed  to  a  considerable  extent,  that  the  jury  in  criminal  cases 
were  the  judges  both  of  the  law  and  the  facts.  But  we  are  sat- 
isfied, after  a  deliberate  examination  of  this  question,  independent 
of  our  own  decisions  upon  the  subject,  that  the  jury  are  not  the 
constituted  judges  of  the  law  in  any  case,  unless  they  be  made 
so  by  statute.  The  whole  theory  of  our  criminal  jurispru- 
dence disproves  it.  They  cannot  judge  of  the  competency  of 
evidence  and  order  its  admission  in  opposition  to  the  opinion  of 
ihe  court-  The  defendant  has,  too,  an  unquestionable  right  to 
ask  the  court  to  instruct  the  jury  on  any  point  in  the  cause  that 
may  be-favorable  to  him,  and  it  is  the  bounden  duty  of  the  court 
to  give  the  instructions,  if  they  be  in  accordance  with  law;  and 
should  the  court  refuse,  under  our  recent  statute,  the  prisoner 
may  except,  and  the  Supreme  Court,  upon  a  writ  of  error, 
would  be  bound  to  reverse  the  conviction  for  such  refusal.  So 
loo  the  judge,  after  he  has  decided  a  point  of  law  that  he  deenis 
novel  and  difficult,  may  certify  it  to  the  Supreme  Court,  which 
will  either  reverse  or  affirm  the  decision  of  the  court  below,  as 
they  may  find  it  to  be  in  accordance  with,  or  opposed  to  the  law. 
This  view,  to  our  mind,  is  conclusive,  that  ihe  judge  is  the  only 
person  legally  authorised  to  determine  on  the  law.  This  is  the 
conclusion  attained  by  this  court  in  the  case  of  Pierson  v.  The 
Slate,  12  Ala.  149,  which  we  think  is  sustained,  not  only  by 
reason,  but  also  by  the  best  authorities. — IJ.  States  v.  Battiste, 
2  Sum.  240 ;  Townsend  v.  The  Slate,  2  Blackf.  161  ;  Pierce  v. 
The  Stale,  13  N.  H.  Rep.  636;  Montgomery  v.  The  State,  11 
Ohio,  424;  Levy  v.  Milne,  4  Bing.  195.  We  know  it  has  been 
said  by  courts  of  respectable  aulhoriiy,  that  the  jurors  in  a 
criminal  case  are  the  judges  of  the  law  as  well  as  of  the  facts,  but 
we  think  this  opinion  arises  from  not  distinguishing  between  the 
powers  that  a  jury  may  assume  to  exercise,  and  the  duties  confided 
to  them  by  law.  The  law  does  not  constitute  them  the  judges, 
yet  they  may  assume  the  responsibility  of  rendering  a  verdict 
contrary  to  the  law,  as  given  to  them  in  charge  by  the  court,  and 
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-if  they  do  so  in  a  criminal  case,  and  acquit  the  prisoner,  their 
xverdict  is  conclusive,  for  it  is  not  under  the  control  of  the  court- 
^This  power,  however,  that  they  may  exercise  upon  their  own 
.responsibility,  does  not  constitute  them  judges  of  the  law  in  a 

•  jjegal  sense,  but  on  the  contrary,  in  a  legal  point  of  view,  they 
►violate  the  law  in  rendering  a  verdict  contrary  to  the  rules  laid 
jfdown  10  them  by  the  court.  As  the  jury  are  not  in  legal  con- 
templation judges  of  the  law,  it  cannot  be  said  that  they  have  the 
/legal  right  to  disregard  the  instructions  of  the  court.  They  may 
-,assun.e  to  do  so,  but  this  assumption  of  power  on  their  part  can- 
;.not  alter  the  law,  or  constitute  them  judges.  The  court,  there- 
r.i'ove,  did  not  err  in  refusing  to  give  the  charge  requested  by  the 

.  '^(defendant,  for  that  charge  assume^  that  the  jury  had  the  legal 
flight,  according  to  law,  to  disregard  the  instructions  of  the  court. 
(This  right  they  have  not.     They  can  only  assume  to  exercise 
l^it,  if  they  will,  upon  their  own  responsibility. 
I,     After  the  evidence  for  the  State  was  closed,  the  defendant 
■/moved  the  court  that  he  be  permitted  to  render  his  excuse  for 
T  refusing  to  testify.     This  the  court  refused.     As  we  understand 
-the  question,  the  motion  was,  to  permit  the  defendant  to  give  ev- 
.^jdence  to  the  jury  himself,  showing  his  excuse.     We  know  of 
f.  no  rule  of  practice  that  would  authorise  this.     True,  it  has  been 
ifthe  practice  to  permit  defaulting  witnesses  to  excuse  themselves 
I.  upon  their  own  testimony,  but  this  is  always  done  by  an  appli- 
cation to  the  court,  which  hears  and  determines  upon, the  excuse 
offered.     But  this  practice  will  not  authorise  the  defendant  to 
-  give  evidence  before  the  jury  in  his  own  favor  upon  the  trial  of 
•  an  indictment  founded  on  this  act.     Whether  it  would  be  com- 
v-petent  for  the  court  to  hear  and  determine  upon  the  sufficiency 
^<oflhe  excuse  established  by  the  testimony  of  the  party,  after  an 
.indictment  is  found  against  him,  we  will  not  decide,  because  the 
;  question  is  not  raised  by  the   record.     Let  the  judgment  be  af- 
.. firmed. 
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1 .  "Wliere  a  debtor  is  possessed  of  a  pair  of  work  oxen  and  two  horses, 
he  has  the  right,  under  the  statute  exempting  certain  articles  from 
execution,  to  elect  whether  he  w^ill  retain  the  oxen,  or  one,  and  which 
of  the  horses,  for  tlie  use  of  his  family.  -  ■ .  - 

2.  Although,  in  such  case,  the  right  may  be  waived  by  express  ded[%^ 
rations,  or  unequivocal  acts — as  for  instance,  the  refusal  of  the  debtor 
to  make  the  election,  when  required  to  do  so, — it  cannot  be  divested 
by  the  mere  levy  of  an  execution  on  one  particular  article  of  the  pro- 
perty ;  but  the  debtor,  notwithstanding,  may,  at  any  time  before  the 
sale,  elect  to  retain  the  article  levied  on,  w^ithout  tendering  to  the  of- 
ficer those,  which  he  had  omitted  to  seize  under  the  execution. 

3.  If,  however,  after  the  levy  and  before  the  sale,  the  debtor  should  put 
the  articles  not  levied  on  out  of  the  officer's  way,  this  would  amount 
to  an  election  to  retain  them,  and  determine  the  right. 

Error  to  the  Circuit  Court  of  Lowndes.     Tried  before  the 
Hon.  Nathan  Cook. 

Trover  by  ihe  plaintiff  against  the  defendant  in  error  to 
recover  damages  for  the  conversion  of  a  horse.  The  horse  in 
question  was  seized  and  sold  by  the  defendant,  as  a  constable, 
under  an  execution  for  $45,  against  the  plaintiff,  who  at  the  time 
of  the  levy  was  in  possession  of  another  horse,  and  a  pair  of 
work  oxen,  the  latter  of  which  were  claimed  by  his  minor  son. 
The  horse  levied  on  was  worth  about  seventy,  and  the  other 
about  ten  dollars.  On  the»day  of  sale  the  plaintiff  for  the  first 
lime  elected  to  claim  the  horse  levied  on,  under  the  statute.,  and 
demanded  him  of  the  defendant,  at  the  same  time  tendering  to 
him  the  other  horse,  but  not  the  oxen,  to  be  sold  in  his  stead, 
but  the  defendant  refused  to  deliver  him  up,  and  proceeded  to 
sell.  There  was  some  controversy  as  to  whether  the  oxen  be- 
longed to  the  plaintiff  or  his  son,  and  on  this  yoint  a  charge  was 
aaked  by  the  plaintiff  and  refused,  and  another  given  by  the 
court,  which  it  is  unnecessary  to  notice.  The  plaintiff  asked 
the  court  to  charge  the  jury,  that,  conceding  the  oxen  to  have 
been  the  properly  of  the  plaintiff,  yet  if  he  elected  before  the. 
sale  to  retain  the  horse  levied  on,  under  the  statute,  the  officer 
had  no  right  to  sell  him.  This  charge  the  court  refused  to  give, 
but  charged  the  jury  that  if  they  found  from  the  evidence  thaw 
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the  oxen  were  the  property  of  the  plaintiff,  and  that  he  made 
no  offer  to  elect  until  the  day  of  sale,  it  was  incumbent  on  him 
to  have  produced  and  delivered  the  oxen  at  the  lime  of  sale,  as 
well  as  the  horse,  which  he  offered  to  deliver, — particularly  if 
the  evidence  showed  that  the  horse,  offered  to  be  delivered  in 
lieu  of  the  one  levied  on  and  sold,  was  not  of  value  sufficient  to 
sat^^!fy  the  execution.  To  the  refusal  to  charge  as  requested 
and  to  the  charge  given,  the  plaintiff  excepted  and  now  assigns 
them  as  error. 

.1  B.  Stone,  for  the  plaintiff  in  error: 

1.  The  officer  was  informed  by  the  plaintiff  in  error  that  he 
claimed  the  horse  under  the  statute;  he  then  acted  at  his  peril 
when  he  sold  him. — The  Slate  v.  Johnson,  12  Ala.  840. 

2.  After  the  plaintiff  had  made  the  election  to  keep  the  horse 
that  was  sold,  the  officer  should  not  have  taken  him.  The 
plaintiff  waived  no  rights  by  not  having  put  in  the  claim  until 
the  day  of  sale. — 10  Ala.  27G. 

3.  The  plaintiff  did  not  claim  the  yoke  of  oxen,  nor  the  other 
horse,  and  it  was  not  for  the  officer  to  say  what  he  should  keep. 
The  effect  of  it  would  be  to  constitute  the  officer  the  judge  as 
to  what  property  should  be  retained  by  the  family.  The  right 
to  make  this  determination  belongs  to  the  party,  and  not  to  the 
officer.— 9  Ala.  169. 

Thos.  J.  Judge,  for  the  defendant: 

1.  If  the  plaintiff  had  not  owned  one  pair  of  work  oxen,  in 
addition  to  the  two  horses,  he  perhaps  would  have  had  the  right 
to  elect  which  borse  he  would  retain.  But  not  attempting  to 
make  any  election  until  the  day  of  sale,  and  the  horse  then  ten- 
dered, in  lieu  of  the  one  levied  on,  not  having  been  of  value 
sufficient  to  satisfy  the  execution,  and  the  oxen  not  having  been 
likewise  tendered  to  the  officer — he,  the  officer,  would  have  been 
liable  to  a  rule  had  be  not  proceeded  to  sell.  Both  the  horses 
were  liable  to  levy  and  sale,  as  plaintiff  owned  a  pair  of  work 
oxen  besides,  and  of  course  plaintiff  had  no  right  to  elect  which 
one  of  the  horses  he  would  keep. 

2.  There  was  no  error  in  the  refusal  to  charge,  and  in  the 
charge  as  given  by  the  court  below,  relative  to  the  earnings  of 
a  minor  child  being  the  property  of  the  father.     The  charge 
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given  was  in  language  identical  with  that  used  by  lim  court  ta 
Godfry  v.  Hays,  6  Ala.  501.  '<■ 

PARSONS,  J. — The  plaintiff  brought  his  action  of  trover 
to  recover  damages  of  the  defendant  for  taking  and  converting 
a  horse,  which  the  plaintiff  claimed  under  the  statute  which 
exempts  certain  properly  from  sale  under  execution.  The 
defendant,  as  a  constable,  levied  an  execution  against  the  plain- 
tiff on  the  horse,  and  sold  him.  It  appears  that  the  plaintiff  at 
the  time  had  two  horses,  and  that  a  pair  of  oxen  was  in  his  pos- 
session, which  was  claimed  by  his  son,  who  was  a  minor  and  a 
member  of  his  family;  and  the  defendant's  counsel  now  contends 
that  the  oxen  were  really  the  property  of  the  plaintiff.  With- 
out deciding  this  question,  as  it  is  unnecessary  to  do  so,  we  will 
consider  this  case  as  if  the  oxen  were  the  unquestionable  pro- 
perty of  the  plaintiff.  There  was  no  proof  that  the  plaintiff 
elected  to  claim  the  horse  levied  on  until  the  day  of  sale,  when 
the  constable  refused  t«  receive  the  other  hors«j  and  return  the 
one  levied  on  to  the  plaintiff,  but  proceeded  to  sell  him.  The 
horse  sold  was  of  the  value  of  about  seventy,  and  the  other  about 
ten  dollars.  The  statute,  for  the  benefit  of  poor  families,  ex- 
empts from  execution,  among  other  things,  one  work  horse, 
mule,  or  pair  of  work  oxen.  The  plaintiff  had  no  mule.  We 
think  he  had  the  right  to  elect  whether  to  retain  the  oxen  or 
one  of  the  horses;  and,  in  the  event  of  his  choosing  one  of  the 
horses,  he  had  the  right  to  elect  which  he  would  keep.  Tlvis 
is  according  to  the  expressed  opinion  of  our  predecessors,  in 
Noland  v.  Wickham,  9  Ala.  169,  with  which  we  are  entirely 
satisfied,  although  it  was,  perhaps,  not  necessary  to  decide  the 
question  in  that  case.  Any  other  construction  of  the  act,  in  thin 
ease,  would  leave  the  plaintiff  and  his  family  with  a  horse  of  the 
value  of  ten  dollars,  and  might,  in  many  cases,  almost  entirely 
deprive  families  of  the  benefit  intended  by  the  legislature. 

2.  The  plaintiff  by  express  declarations  or  unequivocal  acts 
mi^hl  have  waived  his  riuht  of  election,  but  there  were  none 
«iich.  Or  if  he  had  refused  to  make  his  election  when  the  con- 
futable levied,  that,  wc  think,  would  have  been  a  waiver  of  his 
right.  Then  the  question  is,  since  this  is  a  valuable  legal  right, 
whether  the  constable  can,  by  a  mere  levy,  deprive  the  plainlifl' 
of  it?     We  arc  satisfied  he  cannot.     (See  Jordan  v.  Auiry,  10 
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Ala.  27G,  which  h  not  precisely  in  point,  however.)  It  follows 
that  the  plaintiff  might  make  the  election  and  claim  the  horse 
at  any  time  before  the  sale;  and  as'he  did  so,  but  the  constable 
sold  him  notwithstanding,  it  was  a  conversion  for  which  this 
action  would  lie. 

It  seems  that  there  is  a  similar  statute  in  Kentucky,  and  the 
defendant's  counsel  refers  us  to  a  decision  of  the  Court  of  Ap- 
j)eals  of  that  State,  upon  their  statute, — (McCiee  v.  Anderson.  1 
B.  Men.  ]S7.)  The  plaintiff  there  had  two  mares  and  a  yoke 
of  oxen,  and  the  officer  levied  on  one  of  the  mares,  which  the 
plaintiff  claimed  on  the  sale  day.  The  court  did  not  deny  the 
plaintiff's  right  of  election  under  the  statute,  or  hold  that 
it  was  lost  by  means  of  the  levy, — but  they  held  in  that  action, 
which  was  trespass,  that  the  officer  could  not  become  a  tres- 
passer ab  initio,  by  refusing  to  deliver  up  the  mare  to  the  plain- 
tiff, on  the  day  of  sale,  when  he  elected  to  claim  her,  unless  the 
debtor  had  tendered  to  him  for  sale,  in  lieu  of  the  mare,  such 
other  property  as  he  might,  in  the  first  instance,  have  seized 
under  the  execution,  and  which  would  be  sufficient  to  satisfy  it 
— or  which  should  be  equal  in  value  to  the  mare  that  was  levied 
on.  In  this  opinion,  so  far  as  it  puts  the  right  of  election  upon 
the  condition  of  a  tender  of  other  properly,  w^e  cannot  concur. 
This  right  of  election  is  given  impliedly,  but  freely,  by  the 
legislature,  without  any  condition  whatsoever,  and  nothing  short 
of  legislative  power  can  now  impose  one.  To  speak  of  the 
case  at  bar — if  the  plaintiff  had  put  his  other  horse  or  the  oxen 
out  of  the  officer's  way,  we  sliould  consider  that  an  election  to, 
retain  them,  and  consequently  he  could  not  afterwards  elect  to 
keep  the  horse  that  was  levied  on;  but  we  cannot  think  that  his 
right  of  election  can  be  made  to  depend  upon  the  condition  of  hi.s 
carrying  the  other  properly  and  tendering  it  to  the  officer.  It  is 
obviously  unnecessary  to  decide  any  other  question  in  this  case. 
It  sufficiently  appears  by  the  bill  of  exceptions,  w^e  think,  that 
the  plaintiff  was  the  head  of  a  family.  The  judgment  is  re- 
versed and  the  cause  remanded. 

Note  by  Reporter. — The  defendant,  by  his  counsel,  hav- 
ing petitioned  for  a  re-hearing,  the  Chief  Justice  delivered  the 
following  opinion  : 
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DARCAN,  C.  J. — The  defendant  had  the  right,  at  the  time 
of  the  levy  of  the  execution,  to  require  the  plaintiff  to  make  his 
election  which  of  the  two  horses  he  would  keep,  or  whether  he 
would  retain  the  yoke  of  oxen.  As  he  did  not  do  this,  and  the 
plaintiff  at  the  time  of  the  levy  did  not  in  fact  make  his  elec- 
tion, he  had  the  right  to  do  it  on  the  day  of  sale,  and  this  right 
he  could  exercise  without  any  condition.  True,  if  in  the  mean 
lime,  between  the  levy  and  the  day  of  sale,  the  plaintiff  had  dis- 
posed of  the  other  horse,  or  the  oxen,  or  put  them  out  of  the 
way,  this  would  be  considered  as  exercising  his  right  to  elect ; 
but  having  done  neither,  we  do  not  think  he  was  compelled  to 
deliver  the  other  horse  and  oxen  to  the  constable,  as  a  condition 
upon  which  he  might  elect  to  keep  the  horse  levied  on.  We 
therefore  think  the  petition  for  a  re-hearing  should  be  overruled. 


WILSON  vs.  KNIGHT,  Guard^n. 

1 .  Ordinarily  tnistees  must  account  with  a  Coiurt  of  Chancery  as  to  the 
management  and  situation  of  the  tnist  estate,  but  it  cannot  be  as- 
sumed as  a  legal  conclusion,  that  no  trust  can  be  created  by  deed, 
tlie  annual  proceeds  of  which  could  properly  go  into  the  hands  of  a 
guardian,  as  such,  and  be  administered  in  the  Orphans'  Court. 

'2.  Whore  the  trustee  of  an  infant  is  also  its  duly  appointed  guardian, 
and,  as  such,  ha«  annually,  for  fifteen  years,  accounted  with  the  Or- 
phnns'  CoTirt  for  tlie  proceeds  of  the  trust  estate,  and  been  allowed 
credits  exceeding  in  amount  the  yearly  income  of  the  estate,  other 
than  tlmt  embraced  by  the  trust,  liis  act.s  will  be  regarded  as  a  recog- 
nitioa  of  his  right  to  such  proceeds,  as  guardian,  and  unless  some 
error  or  mistake  is  shown,  will  estop  him  from  denying  it. 

3.  The  appeanuiee  of  a  guardian,  witliout  objection,  on  the  fuiaJ  set- 
tlement of  his  accounts  in  the  Orphans'  Court,  dispenses  with  the 
necessity  of  notice, 

Kuuoti  to   the  Orphans'  ('ourt  of  Henry. 
P.  T.  Sayre,  for  the  plaintiff  in  error; 
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1.  Wilson  was  clearly  entitled  to  amend  his  return. — Hudson 
V.  Parker,  9  Ala.  413 ;  Cunningham  v.  Pool.  1  ib.  G15;  o  Watts, 
91. 

2.  Wilson  was  clearly  not  liable  for  any  thing  but  what  he 
received  as  guardian — he  gives  bond  and  security  for  the  faith- 
ful discharge  of  his  duties  as  such.  The  amount  of  the  estate 
is  determined  before  hand,  and  by  it  is  the  amount  of  the  bond 
determined.  The  securities  became  liable  for  the  property  re- 
ceived by  hira  as  guardian,  and  it  is  not  in  the  power  of  the  court 
to  increase  their  liability.  The  returns  show  that  Wilson  is  only 
liable  for  about  one  thousand  dollars,  received  by  him  as  guard- 
ian, but  if  the  judgment  of  the  court  is  correct,  he  and  his  secu- 
rities are  made  laible  for  near  four  thousand  dollars.  Deduct  the 
items  allowed  Wilson  for  his  expenditures  as  guardian,  and  the 
judgment  would  be  in  his  favor,  and  he  and  his  securities  liable 
for  nothing  on  his  bond,  but  by  the  judgment  of  the  court,  they 
are  made  liable  for  near  four  times  the  amount  actually  received. 
Wilson  held  the  property  as  trustee — his  title  was  supreme,  and 
could  not  be  questioned;  if  he  was  liable  for  the  proceeds  of  the 
negroes  as  guardian,  then  his  successor  has  a  right  to  sue  him 
for  their  yearly  value  hereafter,  and  thus  entirely  defeat  the 
trust. 

3.  The  citation  is  defective. — Blackwcll's  Adm'r  v.  Vaslbin- 
der,  6  Ala.  218. 

F.  S.  Jackson,  for  the  defendant. 

CHILTON,  J. — Wilson  having  been  duly  appointed  guard- 
ian for  James  W.  Cavvihon,  and  having  acted  as  such  for  sever- 
al years,  his  said  ward  arrived  at  the  age  of  fourteen,  and  jjeti- 
tioned  the  Orphans'  Court  to  appoint  him  a  guardian  of  his  own 
selection.  Thereupon,  after  due  notice  to  Wilson,  Knight  was 
selected  by  the  ward,  and  the  letters  to  Wilson  being  revoked, 
was  appointed  guardian.  The  court  having  duly  notified  W^il- 
son  to  CO  ne  forward  and  file  his  accounts  and  vouchers  for  final 
settlement  of  his  guardianship,  and  he  failing  to  attend,  proceed- 
ed as  required  by  the  statute,  to  state  the  account  ex  i)arte.  In 
stating  the  account  it  appears  the  counsel  for  Wilson  objected 
to  certain  charges  against  the  guardian  for  negro  hire  and  inter- 
est thereon,  which  seem  to  constitute  the  main  bulk  of  the  ward's 
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estate,  upon  the  ground  that  the  negroes  so  hired  were  trust 
property,  deeded  in  trust  by  the  ward's  mother  to  Wilson  as^ 
trustee,  and  for  the  liire  of  which  it  was  insisted  he  should  ac- 
count as  trustee,  and  not  as  guardian.  It  appears  that  Wilson 
has  regarded  the  hire  of  said  slaves  in  his  hands  as  guardian, 
and  that  he  has  so  returned  the  same  to  said  court  annually,  for 
the  last  fifteen  years,  and  the  Orphans'  Court  has  acted  upon 
such  returns,  and  allowed  to  the  guardian  credits  greatly  exceed- 
ing the  interest  on  the  other  portion  of  the  ward's  estate  exclu- 
sive of  what  is  designated  as  trust  property.  The  trust  deed 
does  not  appear  of  record,  nor  was  any  specific  motion  made,  as 
predicated  upon  its  provisions,  for  the  guardian  to  correct  his 
annual  returns.  It  was  considered  by  the  court  that  the  guard- 
ian having  uniforady  treated  the  hire  of  the  slaves  as  in  his  hands 
as  guardian,  the  same  having  been  for  so  long  a  period  returned 
in  his  annual  accounts,  he  had  thereby  separated  it  from  the 
trust,  and  made  it  effects  in  his  hands  subject  to  the  jurisdic- 
tion of  the  Orphans'  Court.  In  this  opinion  we  entirely  concur. 
Wilson,  who  holds  ihe  deed,  must  be  presumed  to  be  cognizant 
of,  and  fully  to  understand  its  provisions.  Non  canstat^the  deed 
requires  the  annual  hire  to  be  paid  over  to  the  guardian,  and  the 
two  characters  uniting  in  the  same  individual,  his  returns  to  the 
Orphans'  Court,  charging  himself,  should  operate  as  though  he 
had  received  it  from  a  third  party.  The  bill  of  exceptions  fails 
to  present  the  point  which  it  was  designed  we  should  revise. 
It  is  manifest  we  can  give  no  opinion  as  to  the  effect  of  the  trust 
deed,  unless  it  was  brought  to  our  notice.  Ordinarily  trustees 
must  account  upon  annual  settlements  with  the  Court  of  Chance- 
ry, "  as  to  the  management  and  situation  of  the  estate." — Clay's 
Dig.  582  ^  6.  But  it  cannot  be  assumed  as  a  legal  conclusion 
that  there  can  be  no  trusts  created  by  deed,  where  the  proceeds 
could  properly  go  into  the  guardian's  hands  as  such,  and  be  ad- 
ministered in  the  Orphans'  Court.  The  deed,  as  we  before  said, 
might  specially  provide  for  such  disposition  of  the  proceeds,  and 
as  the  contrary  does  not  appear  of  record,  we  would,  if  it  were 
necessary  to  support  the  decree,  intend  that  such  were  the 
provisions  of  this  deed.  But  in  this  case,  we  arc  not  left  to  in- 
tendment. The  most  solemn,  sworn  recognition  of  the  gtjard- 
ian's  right  to  the  proceeds  of  the  hire  of  said  fihveff  as  ^uarJian, 
is  afforded  by  his  returns,  and  by  them,  he  is  foreclosed,  un- 
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less  he  could  show  some  error  or  mistake,  which  he  fails  to 
show  in  the  record  before  us.  This  view  is  in  unison  with  Hud- 
son V.  Parker;  9  Ala.  413,  and  Cunningham  v.  Pool,  ib.  GlD. 
As  to  the  insufficiency  of  the  citation  to  the  guardian,  it  is 
sufficient  to  say,  that  he  appeared  by  his  counsel  on  the  first' 
hearing,  and  in  proper  person  on  the  final  trial.  This  dispenses 
with  notice,  no  objection  being  taken  to  it  in  the  court  below. 
We  have  no  doubt  as  to  the  entire  correctness  of  the  decree, 
which  must  consequently  be  affirmed. 


FLINx\  vs.  DAVIS  et  al. 

1.  Where  a  testator  bequeathes  personal  property  to  his  daughter  and 
the  heirs  of  her  body,  and  if  she  die  "without  leaving  lawful  issue 
from  her  body,"  then  over,  the  word,  leaving.,  hmits  the  meaning  of 
the  words,  issue  from  her  Imdy,  to  issue  living  at  her  death,  and  the 
limitation  over  is  good  as  an  executory  devise.  And,  since  estatc^s 
tail  have  been  abolished  in  this  State,  the  same  rule  of  construction 
should  be  applied  to  devises  of  real  property. — (Per  Dargan,  C.  J. — 
the  court  expressing  no  opinion  on  either  point.) 

2.  Where  a  devise  over  is  of  all  the  estate,  which  the  first  d,evisee  "may 
die  possessed  of,  or  entitled  to,  both  real  and  personal,  under  and  by 
virtue  of  my  will."  the  words,  Tnay  die  possessed  q/",  or  entitled  to,  ifc. 
must  be  understood  as  limitating  the  remainder  to  so  much  as  the 
first  devisee  may  leave  undisposed  of  at  his  death,  and  his  absolute 
right  to  dispose  of  the  property  is  therefore  necessarily  implied. — 
(Per  the  Couit — Dargan,  C.  J.,  dissenting.) 

3.  When  by  the  terms  of  a  will  the  first  devi.see  is  given  tlie  absolute 
right  to  dispose  of  the  property,  a  limitation  over  of  so  much  as  he 
may  leave  undisposed  of  at  his  death,  is  void  for  repugnancy. 

Error  to  the  Chancery  Court  of  Clarke.  Tried  before  the 
Hon.  J.  W.  Lesesne. 

The  bill  in  this  case  was  filed  by  the  plaintiff  as  the  half  bro- 
ther and  heir  at  law  of  Ann  Eliza  Davis,  deceased,  to  recover 
from  the  defendants  certain  real  and  personal  properly,  which 
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they  claimed,  as  remaindermen,  under  the  will  of  Norphlet  Da- 
vis, deceased.  The  first  clause  of  the  will  devises  certain  real 
estate  to  the  widow,  and  Ann  Eliza  Davis,  the  infant  and  only 
danghter  of  the  testator,  to  be  divided  equally  between  them — 
•  the  part  apportioned  to  the  daughter,  to  her  and  the  heirs  of  her 
body  forever,  and  that  apportioned  to  the  widow,  to  be  used  and 
enjoyed  by  her  until  the  daughter  should  marry  or  become  of 
age,  when  it  was  to  become  the  property  of  her  and  the  heirs  of 
her  body  forever.  The  second  clause  wills  to  the  said  Ann 
Eliza,  then  unmarried,  subject  to  the  foregoing  provision,  all  the 
lands,  which  the  testator  should  "  die  possessed  of,  or  entitled 
to."  The  /Aire/ clause  bequeathes  certain  slaves  and  other  per- 
sonal property  absolutely  to  the  widow  of  the  testator.  The 
fourth  clause  bequeathes  to  the  daughter  and  the  heir  or  heirs 
of  her  body,  certain  slaves,  all  the  money,  which  the  testator 
might  die  possessed  of,  or  which  might  be  due  him  at  the  time 
of  his  death,  or  thereafter  become  due  him,  either  by  bonds, 
notes,  mortgages,  or  in  any  other  manner,  and  all  other  personal 
property,  not  otherwise  disposed  of,  "  which  he  might  own  or 
be  entitled  to,  in  any  way  or  manner,  at  the  time  of  his  death." 
The  fifth  clause  is  in  the  following  words  :  '-  If  my  said  daugh- 
ter should  die  without  leaving  issue  from  her  body,  then  I  will 
and  ordain  that  all  the  estate,  which  she  may  die  possessed  of, 
or  entitled  to,  both  real  and  personal,  under  and  by  virtue  of  my 
will,  shall  go  to,  and  be  equally  divided  between  Benjamin 
Davis,  the  son,  and  Lucy  Ann  Davis,  the  daughter,  of  my  bro- 
ther, Sugar  Davis,  and  to  their  heirs,  and  to  hold  the  same  share 
and  share  alike  forever." 

The  daughter  of  the  testator  died  without  issue,  and  the  exe- 
cutors thereupon  delivered  over  the  whole  estate  devised  to  her 
to  the  said  Benjamin  and  Lucy  Ann  Davis,  the  defendants  in 
error.  The  chancellor,  on  the  final  hearing,  considering  the 
devise  over  to  the  defendants  to  be  good  as  an  executory  de- 
vise, dismissed  the  bill,  which  is  now  assigned  as  error. 

John  T.  Taylor,  and  Sewall,  for  the  plaintiff: 

The  statute  of  1812  declares,   "that  every  estate  in  land 

and  slaves  that  now  is  or  shall  hereafter  be  created  an  e-itaie  in 

fee  tail,  shall  from  henceforth  be  an  estate  \n  fee  simple,  and  the 

iijuie  shall  be  discharged  of  the  conditions  attached  thereto  at 
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common  law,  so  that  the  donee  or  person  in  whom  the  condi- 
tional fee  is  vested,  shall  have  the  same  power  over  the  estate  as 
if  they  were  pure  and  absolute  fees." — Clay's  Dig.  157,  '^  37. 

I  contend  that  the  words  of  the  will  give  the  daughter  of  the 
testator  an  estate  tail  at  common  law  in  the  land  and  slaves, 
which  the  statute  changes  into  "a  pure  and  absolute  fee,  de- 
prived of  the  conditions  attached  at  common  law,"  and  the  com- 
plainant, being  her  next  of  kin,  was  entitled  to  it,  at  her  death,  by 
descent.  The  first  question  to  decide  then,  is,  would  the  words 
used  in  the  will  create  an  estate  tail  in  the  daughter  at  common 
law?  And  in  determining  this  question,  we  have  only  to  in- 
quire what  the  law  was  at  the  time  the  act  was  passed,  or  what 
it  would  be  if  estates  tail  had  never  been  abolished  in  this  State. 
The  statute  aflbrds  no  new  rules  to  guide  us  to  a  conclusion,  but 
simply  changes  the  estate  when  ascertained  to  be  in  tail  to  a  fee 
simple.  Nor  can  any  inference  of  the  testator's  intention,  or 
any  reasoning  be  entertained,  drawn  from  the  fact  that  estates 
tail  are  abolished  in  this  State. — Anderson  v.  Jackson,  16  Johns. 
403-423-24;  Eldredge  v.  Fisher,  1  H.  &M.  559;  Carter  v.  Ty- 
ler, 1  Call,  143;  Tate  v.  Tally,  3  Call,  307  ;  King  v.  King,  12 

,  Ohio,  470.  The  words,  "  to  her  and  the  heirs  of  her  body  for- 
■ever,"  as  used  in  every  gift  to  the  daughter,  create  an  express 
estate  tail  in  the  very  language  laid  down  in  all  the  books;  but 

,€ven  if  the  words  were,  "to  her  for  life,  or  in  fee,  or  generally," 
then  the  words,  "if  she  die  without  leaving  lawful  issue  of  her 
body,"  would  create  an  estate  tail,  by  implication,  in  the  land 
and  slaves. — 4  Kent's  Com.  273;  Patterson  v.  Ellis,  11  Wend. 
259;  Miller  v.  McCombe,  26  ib.  229;  Osburn  v.  Shearer,  3 
Mason,  391;  Echelburgher  v.  Burnetts,  3  S.  &  R.  470;  Mahel- 
able  V.  Nightingale,  15  Pick.  104;  Hulberry  v.  Emison,  16  Mass. 
241;  Davidson  v.  Davidson,  1  Hawks,  163;  Newton  v.  Griffith. 
1  H.  &  Gill,  111;  King  V.  King,  12  Ohio,  470;  Tate  v.  Tally, 
3  Call,  307;  2  Gill  &  Johns.  458. 

A  use  is  attempted  to  be  made  of  the  statute,  in  this, — Chan- 
cellor Lesesne  says — "admitting  the  statute  changes  the  estate 
to  ihe  daughter  to  a  fee  simple,  an  executory  devise  can  well  be 
limited  after  an  estate  in  fee."  The  character  of  the  fee  that 
precedes  an  executory  devise,  is  very  different  from  the  kind  of 
fee  that  the  statute  creates  in  the  place  of  the  estate  tail ;  the  for- 
mer is  a  base  or  conditional  fee,  depending  upon  the  'having  of 
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issue;  the  feoffee  has  a  limited  interest;  he  cannot  sell,  moitgage, 
or  any  wise  incumber  it  so  as  to  affect  the  rights  of  the  remaiiv- 
tJernvan,  not  even  by  fine  and  recovery.     The  fee  given  by  the      J 
statute  is  discharged  of  all  conditions  whatever,  and  the  feoffee 
holds  "a  pure  and  absolute  fee"  which  includes  the  power  of 
sale  or  any  disposition  thereof  as  his  own  entire  property,  which    ^ 
id  totally  inconsistent  with  the  existence  of  an  executory  devis€  -* 
in  the  same  property.     But  this  point  has  been  frequently  raised  t 
and  pointedly  overruled. — 1  Call,  143;  S  Leigh,  449,  and  cases, 
there  cited ;  IG  Johns.  423;  3  Call,  307. 

As  the  statute  only  operates  upon  the  land  and  slaves,  the 
balance  of  the  personal  property  will  ckpend  upon  another  rule 
of  law,  to-wit:  Whether  the  limitation  over  to  tl>e  defendaets  is 
too  remote  ?  I  contend  that  it  is,  and  that  the  same  words, 
without  exception  that  would  create  an  estate  tail,  if  the  devise  ^ 
was  of  h'nds,  when  applied  to  personal  property,  will  vest  the 
entire  interest  in  the  first  taker. —  Scott  v.  Abercrombie,  14  Ala. 
275;  Darden  v.  Burns,  6  ib.  305;  Dunn  v.  Davis,  12  ib.  139.  " ' 
If  then  we  have  shown  from  the  authorities  cited,  rfiat  an  estate 
tail  would  have  been  created  in  the  land,  then  the  question  as  to 
the  persottal  property,  according  to  our  own  decisions  above*" 
cited,  is  at  an  end,  also.  But  it  is  said  by  the  defendants  that 
there  is  a  distinction  in  this  respect-,  between  real  and  personal  ' 
property,  and  the  case  of  Forth  v.  Chapman,  and  numerous 
cases,  decided  on  this  authority,  are  relied  on.  I  deny  that  this 
distinction  has  ever  become  established  as  a  rule  of  law,  either 
in  England  or  in  this  country.  A  great  number  of  cases  have 
been  decided  at  different  times  on  both  sides  of  the  question, 
but  the  weight  of  authority  is  decidedly  against  the  distinction. 
In  England,  Lord  Thurlow,  Lord  Loughborough,  Lord  Alvan- 
ly,  Lord  Kenion,  Sir  Wm.  Giant,  Sir  Thomas  Sewell,  Sir 
Joseph  Jekyll,  Lord  Hardwiok,  The  King's  Bench,  in  the 
case  4  H.  &  Se!w.  62,  have  all  decided  against  the  case,  as  ap- 
pears fully  in  the  cases  next  refered  to,  where  their  defunct 
decisions  are  cited.  In  this  Slate,  the  court  say,  (in  the  case  of 
McGiew  V.  Davenport,  G  Porter,)  that  the  authorities  are 
against  it,  and  the  following  American  authorities  all  decide  pos- 
itively against  the  distinction,  and  declare  the  case  to  have  been 
long  since  overruled. — See  all  the  cases  cited  in  11  Wend.  2G0; 
;}  Ark.  147;   12  Ohio,  470;  8  Mass.  3;  4  Kent,  note  a,  2S2. 
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I    But,   again,  I  contend   that  the  distinction  was  not  between 
the  words,  dijivg  withoiU  issue,  and  dying  without  leaving  issue. 
I       This  is  clearly  perceptible   in  reading  the  leading  cases  on  the 
E     subject;  particularly  the  case  of  Patterson  v.  Kllis,  11  Wend.,  at 
»^    p.  292 ;  the  great   arguaient  of  Chancellor  Kent,  in  the  case 
\     of  Jackson  v.  Anderson,  16  Johns.,  and  the  case  of  Forth  against 
T. -Chapman,  the  sole  authority  for  all  the  subsequent  cases.    The 
•lud"-e  himself  does  not,  in  the  reported  opinion,  lay  any  stress 
i^BDon  the  word  leaving,  but  says  that  the  word  die,  being  the 
isl  antecedent,  the  words,  without  i^sue,  refer  back  to  it,  and 
fgnify  the  time  when  the  devise  over  must  take  effect. — See 
'^h,  the  case  of  King  v.  King,  12  Ohio,  and  case  in  8  Mass. 
o;'o[  Ark.  147.     I  admit  that  there  are  a  number  of  cases  to  be 
found  turning  alone  on  the  word  Zml'^w^,  but  inespectfully  sub- 
'-tnit,  whether  they  were  not  decided  upon  a  misapprehension  of 
the  supposed  distinction,  owing  to  the  great  confusion  of  autho- 
rities, since  the  case  of  Forth  v.  Chapman.     The  question  really 
was,  whether  the  words,  dijing  ivithout  issue- — dying  without  leav- 
:  ino'  issue,  of'  dying  loithout  having  isnue — did  not  all  of  them, 
•when  unaided  by  other  expressions,  have  a  different  effect  when 
'•'applied  to  real  and  personal  property.     Is  there  the  lightest 
shade  of  distinction   between   the  two  former  expressions?     If 
■  A.  dies  without  issue,  he  certainly  dies  without  leaving  issue,  and 
"Hf  he  dies  without  leaving  issue,  he  certainly  dies  without  iss>ue. 
The  Supreme  Court  of  Alabama  have  twice  held  that  the  words, 
die  without  issue,,  imply  an  indefinite  failure  of  issue. — See  Mc- 
Graw  V.  Davenport,  6  Port.  .319.  and  6  Ala.  365.     And  in  ma- 
tkinf  these  decisions,  they  virtually  decide  against  the  distinction 
•in  Forth  v.  Chapman.     But  if  the  question  was  open  here,  will 
ihe  court  set  up  a  distinction,  that  is  not  a  settled  rule  of  law, 
that  for  the  last  hundred  years  has  never  found  rest,  and  is  ad- 
milted  on  all  hands  to  be  without  reason ;   or  will   they  rather 
hold  to  the  simple  rule,  already  decided  here,   that  whatever 
words,  when  applied  to  land,  will  qreate  an  estate  tail,  will  give 
the  absolute  property  when  applied  to  personally. 

Again :  the  first  estate,  in  the  case  of  Forth  v.  Chapman,  was 
for  life  only,  and  the  words  used  in  the  will  were  not  permitted  to 
create  an  estate  tail  by  implication,  or  of  sufficient  force  to  imj)ly 
an  indefinite  failure  of  issue.  But  in  our  case  th.e  first  estate  is 
10  her  and  the  heirs  of  her  body  forever,  and  there  is  a  great  dif- 
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fi^rence  between  the  questions,  whether  the  words  will  imply  an 
indefinite  failure  of  issue,  when  the  testator  is  otherwise  silent, 
and  the  question  whether  the}  will  be  given  force  enough  to 
overturn  the  previous  positive  expression  of  the  testator  hintself. 
This,  I  contend,  makes  tiie  two  cases  entirely  different. 

It  is  contended,  that  the  latter  part  of  the  fifth  clause  in  the 
will, — "  all  the  estate  that  my  daughter  dies  possessed  of  or  en- 
titled to,"  &3. — tends  to  restrain  the  general   meaning  of  the 
words,  di/'mg  without  issue,  &c.     These  words  are  descriptioe 
only.     They  allude  entirely  to  the  amoimt  and  character  of  the 
2)ropnrfy  that  Lucy  and  Benjamin  shall  take,  and  not  to  the  time 
ihey  shall  take  it.     The  whole  meaning  of  the  whole  clause 
taken  together  is,  that  he  gives  all  the  property  to  his  daughter 
and   her  issije,  and  whenever  that  issue  failed,  whether  at  the 
daughter's  death,  or  afterwards,  (indefinitely,)  then  Lucy  and 
Benjamin  are  to  take;  but  at  no  time  are  they  to  take  more  than 
his  daughter  *'  died  possessed  of  or  entitled  to,"  &c. ;  or,  in 
other  words,  tlj^t  portion  of  the  property  that  his  daughter  leaves, 
or  does  not  use,  or  dispose  of,  Lucy  and  Benjamin  may  take 
it  whenever  the  issue  fails.     An  implication,  to  be  strong  enough 
to  do  away  with  the  legal  import  of  the  previous  words,  must 
be  such  as  necessarily  restrains  then^  to  mean  at  the  time  of 
the  death  of  the  first  taker,  or  else  they  n^ust  be  of  such  a  char- 
acter that  a  clear,  sensible,  and  overbalancing  intention  can  be 
drawn  from  them.     For  instance,  if  property  is  given  to  A.,  and 
if  he  die  without  issue,  then  to  B.  for  life,  here  the  limitation 
over  must  necessarily  vest  in  B.'s  life,  if  at  all,  for  his  estate  is 
only  for  his  life,  and  he  being  in  esse  at  the  time  of  the  gift,  brings 
it  within  the  time  prescribed  for  executory  devises.     Again :  the 
testator's  mind  was  clearly  not  on  time;  therefore  no  intention 
either  way  can  be  drawn  from  the  words.     If  the  daughter  had 
issue  and  died,  and  in  a  few  hours  after,  the  issue  died — is  there 
any  thing  in  the  will  that  shows  that  the  testator  intended  that  in 
that  case  Lucy  and  Benjamin  should  receive  nothing?     Cer- 
tainly not.     It  may  be  that  he  did  not  intend   to  create  a  con- 
tingency that  would  last  always,  so  as  to  be  a  perpetuity ;  but 
be  this  as  it  may,  he  certainly  did  not  intend  to  fix  a  day  beyond 
which  it  should  not  last.     Jt  is  one  of  those  indefinite  limitations 
that  the  law  declares  void,   because  it  may  reach  beyond  the 
lime  allowed.     The  case  of  Jde  against  Ide  is  relied  on  by  the 
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defendants  on  this  point ;  but  tliat  case  stands  alone  in  the  world. 
The  point  was  not  argued  by  counsel,  and  k  is  against  sound 
reasoning.  The  point  has  frequently  been  raised  since, — fully 
argufid,  and  pointedly  overruled. — 4  Rand.  547;  King  v.  King, 
12  Ohio,  470 — see  also,  10  Johns.  537,  and  Attorney  Gen'l  v. 
Hall,  hereafter  cited.  It  is  also  contended  that  the  words, 
equally  to  be  divided  between  them,  has  a  restraining  effect. 
This  point  has  also  frequently  been  overruled,  but  authorities 
are  not  necessary,  as  the  point  cannot  arise  in  this  case.  Here 
the  previous  words  are  to  Lucy  and  Benjamin,  and  their  heirs 
forever — so  that  the  words,  *'  equally  to  he  divided  between  them^'' 
if  the  contingency  happened  at  anytime  after  the  death  of  Lucy 
or  Benjamin,  their  heirs  would  take  their  place.  The  words, 
equally  to  be  divided,  &c.,  refer  as  well  to  the  heirs  as  to  Lucy 
and  Benjamin.  This  point,  and  also  the  meaning  of  the  word 
then.,  will  be  found  in  a  great  many  of  the  cases  previously  cited. 

Lastly,  the  testator  did  not  give  Lucy  and  Benjamin  Davis 
all  the  estate  devised  to  his  daughter,  but  only  such  portion  as 
his  daugher  should  "  die  possessed  of,  or  entitled  to  under  the 
and  by  virtue  of  his  will."  This  impliedly  gives  to  the  daugh- 
ter the  absolute  disposal  of  all  the  estate,  and  renders  the  limi- 
tation over  void.  Li  the  case  of  King  v.  King,  12  Ohio,  the 
words  were,  "All  and  every  kind  of  property  that  might  be  con- 
sidered mine  in  my  life-time,  and  of  which  the  said  Christian  may 
be  seized  at  the  time  of  his  death,^*  over,  &c.  Limitation  over 
held  void. 

In  the  case  of  Ide  v.  Ide,  5  Mass.,  the  words  were — "  the 
estate  my  son  P.  shall  leave,  to  be  equally  divided  between  J. 
and  M."  Held  that  J.  and  M.  took  nothing.  In  10th  Johns.  537, 
the  words  were — "if  my  son  should  die  without  isswe,  then  all 
the  properly  he  dies  possessed  of  lo  go  to  B."  Held  that  B.  took 
nothing, — the  limitation  being  void.  In  16lh  Johns.,  (case  of 
Jackson  v.  Anderson,)  Chancellor  Kent  says,  "  these  authori- 
ties have  never  been  doubted  by  any  court."  The  case  in  4th 
Rand.  547,  the  words  were,  all  the  estate  that  shall  remain  to  go 
to,  &c.;  held  the  remainder  over  void.  The  cases  are  numer- 
ous on  this  point. — See  Att'y  Gen'l  v.  Hall,  8  Verm.  103 ;  3 
Lomax  Dig.  288 ;  8  Shep.  288;  3  Lilt.  413;  3  Ark.;  1  Watts, 
390;  Fearne  on  Ex.  Dev.  226-7;  1  Jac.  &  Walk.  154;  11  Wend. 
266;  Martin  &  Y.  302;  22  Wend.  137. 

VL 
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F.  S.  Blount  and  A.  B.  Cooper,  for  the  defendants : 
1st.  The  fifth  clause  gives  to  the  defendants  Benjamin  and 
Lucy  Ann,  ^  fee  simile  estate  by  executory  devise,  in  "all  the 
estate"  which  the  infant  daughter  of  testator  "  may  die  possess- 
ed of  or  entitled  to,  both  real  and  personal,  under  and  by  virtue 
of  this   (his)   will."     The    words  of  the  will  are,  "  if  my  said 
daughter  shall  die,  without  leaving  lawful  issue  from  her  body, 
&c."     By  the  rules  of  the  common  law,  no  remainder  could  be 
limited  over,  after  a  limitation  in  fee  simple^  nor  a  freehold  be 
created  to  commence  in  futuro. — Cruise's  Dig.  Tit.  Devise,  c. 
17,  %  1.     An  executory  devise  is  such  a  disposition  of  a  man's 
property  by  will,  that  thereby  no  estate  vests  at  the  death  of  the 
devisor,  but  only  on  some  future  contingency. — Cruise's  Dig. 
suyra;  2  Blacks.  Com.  173.     The  words  "  without  leaving  law- 
ful issue  of  her  body,"   must  be  confined  to  issue  living  at  the 
time  of  her  death. — Forth  v.  Chapman,    1  Peere   Wms.  663; 
Crooke  V.  De  Vandes,  9   Vesey,  196;Peake   v.    Pegden,  2 
Term  Rep.  320;    Porter  v.    Bradley,   3  ib.   143;  Atkinson 
v.  Hutchinson,  3  Peere  Wms.  258 ;  Beauclerk  v.  Dormer,  2 
Atkyns,  308 ;  Read  v.  Snell,  ib.  646  ;  Lamplay  v  Blower,  3  ib. 
396;   Sheppard   v.  Lessingham,  Ambler,  124;  Millege  v.  La- 
mar, 4  Dessaus.  R.    617  ;  Jones  &  Wife  v.   Price   &   Wife, 
3  ib.  165 ;  Roe  v.  Jeffrey,  7  Term   Rep.  589  ;  Bell    &  Wife 
V.  Hogan,  1  Slew.  636 ;  Davidson  v.  Davidson,  1  Hawk.  Rep. 
163 ;  Woodley  v.  Finley,  9  Ala.  716 ;  Ram.  on  Wills,  p.  50  to 
65,  (side  p.  91  to  100;)  Ward  on  Legacies,  122  to  124,  (side 
p.  238  to  239  ;)  Rathbone  v.  Dyckman,  3  Paige's  Ch.  Rep.  30 ; 
Sabbartoii  v.  Sabberton,  cases   in  tem.  Talbot,  245;  Smith  v. 
Horlock,  et.  al.  7  Taun.    Rep.    129  ;    (2  E.  C.  L.    Rep.  49  ;) 
Anderson  v.  Jackson,  16  Johns,  Rep.  382 ;  Lyon  v.  Burtis.  20 
ib.  483  ;  Jackson  v.  Chew,  12  Wheat.  R.  163 ;  Jones  &  Wife 
V.  Heirs  of  Spaight,  1  Car.  L.  Rep.  644 ;  8  Peterdorff,  Com. 
Law,  214  ;  Burnfield  v.  Wetion,  2  Bos.  &  Puller,  324  ;  McGraw 
V.  Davenport  &  Wife,  6  Per.  319  ;  Pell  v.  Brown,  Cro.  Jac. 
690. 

2.  "If  ray  said  daughter  shall  die  without  leaving  lawful  issue 
from  her  body,  then  I  will  and  ordain  that  all  the  estate  which 
she  may  die  possessed  of  or  entitled  to,  both  real  and  personal, 
under  and  by  virtue  of  my  will,  shall  go  to  and  be  equally  divi- 
ded,'* &c.  It  is  contended  by  the  plaintiff  in  error,  that  the  words 
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"  die  possessed    of"  give  an  absolute  property,   and  mean   die 
.same  as  the  words  "  leave  at  her  death,"  showing  diatthe  estate 
was  intended  to  be  absolute  in  the  daughter  with  full  power  to 
dispose  of  the  same.     Wrested  from  the  context,  and  disregard- 
ing the  remaining  words  in  the  same  sentence,  there  certainly 
might  be  some  plausibility  in  the  assertion. — Attorney  General 
,V.  Hale,  Fitzgibbon,  114  ;  Ide  v.  Ide,  5  Mass.  500  ;  Jackson  v, 
Robins,  16  Johns.  R.     But  in  connection  with  the  rest  of  the 
words  of  the  devise,  such  construction  would  do  violence  to  both 
the  language  and  intention  of  the  testator. — Miller  v.  Williams, 
(S  Dev.  &  Bat.  Rep.  500.     The  question  then  may  be  thus  sta- 
lled.    What  is  the  amount  of  the  estate  given  by  executory  de- 
vise to  his  nephew  and  niece  by  the  testator.''     Answer  in  the 
words  of  the  will:     "All  the  estate,  both  real  and    personal, 
which  »y  daughter  may  die  possessed  of  or  entitled  to,  under 
and  by  virtue  of  my  will."     Now  it  is  clear  that  the  words  "or 
_^entitled  to"  refers  to  "  all  the  estate"  which  she  takes  under  and 
■by  virtue  of  the  will.     The  words  "  die  possessed  of  or  entiled 
jlo,"  are  words  of  description  of  the  lime  when  the  devise  over 
is  to  take  effect,  and  any  other  construction  defeats  the  plain  and 
jnanifest  intention  of  the  testator,  that  failing  issue  of  his  daughter 
at  the  time  of  her  death,  his  property  should  go  to  persons  of  his 
own  blood,  viz :  his  niece  and  nephew.     He  had  made  an  equal 
division  of  all  his  property  between  his  wife  and  daughter.  Had  it 
been  the  intention  of  the  testator,  that  the  mother  or  her   chil- 
dren by  a  second  marriage  should  be  enlhled,  on  the  death  of 
the  daughter  without  issue,  he  would  have  so  declared  his  in- 
tention.    The  evidence  is  full  to  show  that  he  anticipated  a  se- 
cond marriage  by  his  wife,  and  that  the  portion  of  his  property 
devised  to  his  dsughter,  in  the  event  of  her  death  without  issue, 
was  to  be  kept  among  his  own  relations.     But  we  contend  that 
.the  words  "die  possessed  of,"  if  standing  alone,  would  not  de- 
feat a  limitation  over  of  the  personal  estate. — Smith  v.  Bell,  6 
JPet.  R.  6S.     Here  they  are  qualified  and  explained  by  other 
words  of  description  super-added,  "  or  entitled  to  under  ray  will." 
When  to  these  is  annexed  "  all  the  estate  she  is  entitled  to  under 
my  will,"  it  shows  that  no  power  to  dispose  of  any  portion  of  "all 
his  estate"  was  intended  to  be  given  to  the  daughter.     Until  the 
future  contingency  happened,  upon  which  the  absolute  estate  was 
to  vest,  viz:  issue  of  her  body  living  at  her  death,  and  not  until 
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then,  the  estate  would  be  absolute.  Before  these  two  events, 
first,  issue  of  her  body,  and  second,  issue  of  her  body  living  at 
her  death,  occurred,  no  absolute  estate  could  exist  under  the 
will;  the  contingencies  not  having  happened  by  which  the  estate 
was  to  become  a  vested  one. — Jackson  v.  Chew,  12  Wheat. 
R.  153.  It  was  held  in  the  case  of  Jones  &  Wife  v.  Heirs  of 
Spaight,  1  Ciir.  L.  Rap.  514,  that  there  being  no  estates  tail 
known  to  the  laws- of  North  Carolina,  that  the  words  "without 
leaving  lawful  issue,"  in  a  will,  created  a  good  executory  devise 
of  lands.  The  court  say  '•  in  the  British  decisions  where  a  dif- 
ferent construction  is  given  to  words  as  they  apply  to  real  or 
personal  estatate,  an  estate  tail  is  given  expressly  or  by  implica- 
tion to  the  first  devisee,  and  where  the  happening  of  the  contin- 
gency is  plainly  tied  up  to  the  death  of  the  first  devisee,  it  has 
been  construed  an  executory  devise,  and  not  a  remainder  de- 
pendent on  an  estate  tail. — 7  Term  R.  589,  and  the  case  of 
Pells  V.  Brown,  Cro.  Jac.  590,  a  leading  one  on  executory  de- 
vise, fully  illustrate  the  doctrine."  The  authorities  cited  by 
complainants'  counsel  show  that  the  phraseology  of  the  wills  upon 
which  the  decisions  are  made,  is  materially  and  widely  difFdr- 
€nt  from  the  terms  employed  in  this.  In  the  case  of  Jackson  v. 
Robins,  16  Johns.  R.,  where  the  cases  are  collected  and  review- 
ed by  the  Chancellor,  there  was  an  express  power  given  to  Lady 
Sterling,  the  first  taker,  to  dispose  of  the  property.  This  of 
course  gave  an  absolute  and  unqualified  right  of  dominion  in 
and  over  the  property,  which  made  any  subsequent  limitation  of 
the  same  estate  in  the  vciU,  repugnant  to  the  estate  already  given. 
This  decision  was  in  accordance  with  that  class  of  cases  cited  to 
sustain  it,  because  the  principle  which  applied  to  it,  and  deduci- 
ble  from  those  cases,  is  this;  that  the  absolute  right  of  disposition 
in  tlie  first  taker  of  the  property  devised,  which  right  takes  effect 
immediately  on  the  death  of  the  devisor,  defeats  a  limitation  over 
of  the  same  property. — Read  v.  Snell,  2  Atkyns  Rep.  647,  8. 
In  the  leading  case,  Attorney  General  v.  Hall,  Fitzgibbon,  114, 
the  words  are,  — devised  "so  much  of  his  real  and  personal  estate, 
as  his  son  should  be  possessed  of  at  his  death."  This  case  is 
explained  by  Lord  Hardwicke,  Read  v.  Sncll,  2  Atkyns  Rep. 
047;  Ide  v.  Ide,  5  Mass  Rep.  500 — "  Shall  die  and  leave  no 
lawful  issue,  what  estate  he  shall  leave  to  be  equally  divided,  &c." 
— Jackson  v.  Robins,  16  Johns.     "  A.  devises  all  his  real  and 
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personal  estate  to  his  wife,  and  in  case  of  her  death,  without 
giving  &c.,  by  will,  or  otherwise  selling,  or  assigning  the  estate, 
&c."  From  the  words  employed  in  the  above  cases,  it  is  seen 
that  they  are  materially  different  from,  and  do  not  contain  the 
words  of  the  will  under  discussion.  They  therefore  can  have 
no  application  as  the  decisions  are  confined  to  the  express  words. 
The  words  of  Davis's  will  are  of  an  entirely  different  and  dis- 
tinct meaning.  They  are  used  as  words  of  description  of  the 
property  intended  to  be  devised  over,  viz  :  "  all  the  property 
conveyed  by  his  will  to  my  daughter,  whether  in  her  possession, 
or  otherwise  at  her  death."  He  intended  that  all  given  to  her 
by  the  will,  should  go  over  on  the  contingency  of  her  leaving  no 
issue  at  her  death. — Cowper  v.  Cowper,  2  Peere  Wms.  R.  741. 
It  is  argued  tiiat  an  absolute  estate  vested  by  the  terms  of  the 
2d,  4th,  and  7lh,  clauses  of  the  will.  It  is  a  sufficient  answer  to 
say  that  this  proposition  can  be  sustained  alone,  by  disregarding 
the  fifth  clause  limiting  and  defining  the  estate  given  to  the 
daughter.  To  do  so,  would  be  in  effect,  for  the  court  to  make 
the  will  of  the  testator.  Suppose  the  daughter  had  married  and 
her  husband  had  sold  portions  of  the  personal  property  to  A.,  B., 
and  C,  and  the  daughter  died  without  issue  of  her  body,  having 
in  her  possession  a  few  of  the  slaves  only.  The  will  says  that 
the  slaves  "  she  died  possessed  of,"  as  well  as  "all  the  estate 
she  was  entitled  to.  both  real  and  personal,  under  and  by  virtue 
of  my  will,"  shall  go  over  to  the  executory  devisees.  The  words 
*'  die  possessed  of,  "  are  likewise  descriptive  of  the  time  when 
the  executory  devise  is  to  take  effect.  It  is,  as  if  the  testator 
had  said,  '•  al  the  death  of  ray  daughter  without  leaving  issue, 
then  my  nephew  and  niece,  are  to  take  all  the  property,  both  real 
and  personal,  which  she  had  in  possession,  or  was  entitled  to 
under  my  will."  Words  and  limitations  may  be  transposed  where 
warranted  by  the  immediate  context  or  scheme  of  the  will.  "  If 
my  said  daughter  shall  die"  means  "when  my  said  daughter," 
&c.— Smart  v.  Clark,  3  Eng.  Ch.  Rep.  Con,  437  ;  3  Russell, 
365.  The  word  "  then  "  is  an  adverb  of  time. — Penberry  v. 
Elkin,  1  P.  Wms.  564 ;  Bell  &  Wife  v.  Hogan,  1  Stew.  536. 
The  word  "issue"  may  mean  "children." — Maddox  v.  Stains, 
2  P.  W^ras.  4*22.  Adopting  these  substituted  terms  as  the  mean- 
ing of  the  language  of  the  will,  it  will  read  thus:  ["  If,"]  when- 
my  said  daughter  shall  die  without  leaving  ["issue,"]  children, 
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f "  then"]  al  her  death,  all  the  property  in  her  possession, 'mnd  all 
the  estate  she  is  entitled  to  under  the  will,  shall  go  over,  &c. 
The  act  of  1812,  (Clay's  Dig.  1-57,  §  37,)  discharging  fee  tails 
in  lands  and  slaves  of  their  condition,  defeats  the  creation  of  es- 
tates tail,  and  simply  means  that  words  creating  estates  tail  here- 
tofore, shall  hereafter  create  estates  in  fee  simple,  and  in  this 
case  is  conclusive  to  show  that  the  issue  of  the  daughter,  if  liv- 
ing at  her  death,  would  take  a  fee  simple  in  the  estate,  and  not 
a  fee  tail.  The  Supreme  Court  of  North  Carolina,  in  construing 
a  statute  of  a  like  kind  in  that  State,  say — "  We  do  not  believe 
there  is  any  thing  in  the  idea,  that  the  words  of  the  will  created 
an  estate  tail  in  G.  M.  Leach,  which  the  act  of  1784  instantly 
converted  into  a  fee  simple,  for  we  think  since  that  act  a 
fee  tail  cannot  for  a  moment  exist ;  that  the  words  which  before 
that  act  created  an  estate  tail,  since  create  a  fee  simple;  for  it  is 
certainly  as  competent  for  the  Legislature  to  declare  the  import 
of  words,  as  it  was  for  the  founders  of  our  own  unwritten  or  com- 
mon law  ;  and  it  is  by  law,  either  statute  or  common,  that  partic- 
ular words  create  particular  estates. — Jones  &  Wife  v.  Spaight, 
1  Car.  L.  Rep.  544;  Clapp  v.  Fogleman,  1  Dev.  &  Bat.  466. 
As  to  the  rules  of  law  by  which  wills  are  to  be  construed 
— and  first  of  the  intention:  From  a  view  of  the  whole  will  it 
is  clear,  and  will  not  admit  of  a  doubt  that  the  testator  intended 
that  the  property  given  to  the  daughter,  in  the  event  of  her  death 
without  children,  should  go  to  persons  of  his  blood.  The  liberal 
provision  made  for  his  wife,  by  giving  to  her  one  half  of  the 
property — and  no  intention  that  the  mother  should  afterwards, 
on  the  death  of  the  daughter,  succeed  to  any  portion  of  the  estate 
bequeathed  the  daughter,  manifestly  shows  that  the  testator  did 
not  intend  that  any  child  of  the  mother  by  a  subsequent  marriage 
should  inherit  to  his  child.  Were  this  doubtful,  the  evidence 
supplies  the  necessary  proof.  See  testimony  of  Mrs.  Roane 
and  John  R.  West.  In  the  case  of  Perrin  v.  Blake,  reported 
in  4  Burrows,  2579,  and  1  Blacks.  Rep.  672,  it  was  laid  down 
83  a  principle  "that  the  intention  of  the  testator  should  be  the 
rule  of  construction  in  all  cases  of  devises,  and  that  such  inten- 
tion when  explained  should  control  the  legal  import  of  any  term 
of  an." — See  also,  Forth  v.  Chapman,  1  P.  Wms.  666.  Mr. 
Justice  Buller,  in  speaking  of  this  rule  of  intention  says — "  This 
is  the  first  and  great  rule  in  the  expositiou  of  all  wills,  and  il  is 
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a  rule  to  which  all  others  must  bend."  Further,  "  I  know  of  no 
case  which  says  that  a  technical  sense  of  any  words  whatever* 
shall  prevail  against  it." — Hodgson  v.  Ambrose,  Doug.  327. 
Lord  Thurlow  refering  to  Mr.  Fearne's  discussion  of  the  doc- 
trine of  contingent  remainde^s,  adopts  this  as  his  conclusion  "that 
the  Court  of  Chancery  will  go  any  length  possible,  to  carry  the 
intention  of  the  testator  into  execution,  for  the  benefit  of  those  to 
whom  the  testatof  designed  a  benefit. — Kni£;ht  v.  Ellis.  2  Bro, 
66-557.  Lord  Alvanby  while  Master  of  the  Rolls,  in  the  case 
of  Thelusson  v.  Woodford,  4  Ves.  329,  holds  the  following  lan- 
guage :  "I  know  only  one  general  rule  of  construction  equally 
for  Courts  of  Equity  and  Courts  of  Law,  applicable  to  all  wills. 
The  intention  is  to  be  collected  from  the  whole  will  taken  to- 
gether. Every  word  is  to  have  its  efl^ect.  Every  word  is  to  be 
taken  according  to  its  natural  and  common  import." — See  also, 
Ram.  on  Wills,  ch.  3,  6,  11, 12.  Secondly.  To  effectuate  the 
intention  of  the  testator  words  and  limitations  may  be  transposed, 
when  warranted  by  the  immediate  context,  or  the  general  scheme 
of  the  will. — East  v.  Cook,  2  Ves.  Sen.  34  ;  Moseley  v.  Massey, 
8  East,  149  ;  Marshall  v.  Hopkins,  15  ib.  389 ;  Spark  v.  Pur- 
nell,  Hobart  Rep.  189  ;  (s.  p.  75.)  As  cases  more  particularly 
applicable  to  the  will  of  Davis,  the  following  authorities  are 
brought  to  the  notice  of  the  court. — Cadogan  v.  Ewart,  34  Eng. 
Com.  Law,  187 ;  Pells  v.  Brown,  Cro.  Jac.  590 ;  Targett 
y.  Gaunt,  1  P.  Wms.  432;  Pinberry  v.  Elkiu,  ib.  564;  Porter 
V.  Bradley,  3  Term  R.  143;  Forth  v.  Chapnnan,  1  P.  Wms. 
633  ;  Roe  v.  Jeffrey,  7  Term  R.  589;  Peake  v.  Peyden,  2  ib. 
720;  Atkinson  v.  Hutchinson,  3  P.  Wms.  258;  Read  v.  Snell. 
2  Atkyns,  646 ;  Lampley  v  Blower,  3  Atk.  396  ;  Sheppard  v, 
Lessinghanl,  Ambler  R.  124;  Sabbarton  v.  SabbartOn,  Talb. 
cases  245;  Barnfield  v.  Wetton,  2  Bos.  &  Pul.  324;  Kedy  v. 
Fowler,  6  Bro.  Parliamentary  Cases,  309;  Gordon  v.  Adol- 
phus,  ib.  357 ;  Jones  v.  Price,  3  Dessaus.  R.  165 ;  Duun  & 
Wife  v.  Bray,  1  Call  R.  294;  Millege  v.  Lamar,  4  Dessaus.  R. 
617  5  Royal  v.  Eppes,  2  Munf.  R.  479  ;  Rathbone  v.  Dyck- 
man,  3  Paige,  30 ;  Newton  v.  Griffith,  1  H.  &  Gill.  Ill ;  An- 
derson v.  Jackson,  16  Johns.  382;  Dullum  v.  Dullum,  7  H.  & 
Johns.  220  ;  Lyon  v.  Burtis,  20  Johns.  483;  Dunn  v.  Taylor,  2 
South.  R.  413  ;  Fosdick  v.  Cornell,  1  Johns.  440;  Manigaultv. 
Deas,  1  Bail.  Eq.  R.  298 ;  Cruger  v.  Haywood,  2  Dessaus.  94; 
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Carr  v.  Green,  2  N.  &  McC's.  R.  84,  et.  seq.;  Moseley  v.  Cubier, 
3.  A.  K.  Marsh.  R.  289 ;  Ferrill  v.  Talbot,  Riley's  Eq.  Cases, 
247;  Moses  v.  Howe,  4  Mortr.  R.  139;  Langley  v.  Heald,  7 
W.  &  S.  R.  9G  ;  Wilkes  v.  Lyon,  2  Cow.  333  ;  Fearne  on  Rem. 
398 ;  Jackson  v.  Chew,  12  Wheat.  153 ;  Davidson  v.  David- 
son, 1  Hawks,  1G3  ;  Smith  v.  Bell,  6  Pet.  GS  ;  Jones  v.  Spaight, 
1  Car.  L.  Rep.  544;  Lippet  v.  Hopkins,  1  Gall.  C  C.  Rep. 
454 ;  Clapp  v.  Fogleman,  1  Dev.  &  Bat.  Eq.  Cases,  466  ;  Zol- 
licoffer  v.  Zollicoffer,  4  Dev.  &  Bat.  R.  438 ;  Miller  v.  Wil- 
liams, 2  ib.  500  ;  Bell  &  Wife  v.  Hogan,  1  Stew.  536  ;  Bonier 
V.  Doyle,  7  Ala. — See  case  Lee  v.  Craigen,  8  Leigh's  Rep.  449, 
cited  by  Mr.  Taylor,  and  particularly  of  words  of  devise,  and 
page  453.  This  case  sustains  Jones  v.  Spaight,  1  Car.  L.  R. 
544,  and  Zollicoffer  v.  Zollicoffer,  4  Dev.  &  Bat.  438.  -M 

DARGAN,  C.  J. — We  think  the  testimony  fully  establishes 
that  the  will  was  duly  executed,  and  that  the  testator  was  of 
sound  mind.  It  is,  therefore,  only  necessary  to  examine  the 
questions  growing  out  of  its  construction. 

By  the  second  and  fourth  clauses  of  the  will,  the  testator  willed 
and  devised  to  his  infant  daughler,  then  unmarried,  and  to  the 
heirs  of  her  body,  certain  lands,  a  number  of  slaves,  with  other 
personal  property;  also,  all  the  money  he  might  die  possessed 
of,  or  that  might  be  due  to  himatthe  timeofhis  deat!).  The  fifth 
clause  of  the  will  is  in  the  following  language — "  If  my  said 
daughter  should  die  without  leaving  lawful  issue  from  her  body* 
then  I  will  and  ordain  that  all  the  estate  which  she  may  die  pos- 
sessed of  or  entitled  to,  both  real  and  personal,  under  and  by 
virtue  of  my  will,  shall  go  to  and  be  equally  divided  between 
Benjamin  Davis,  the  son,  and  Lucy  Ann  Davis,  the  daughter 
of  my  brother  Sugar  Davis,  and  to  their  heirs,  and  to  hold  the 
same  share  and  share  alike  forever."  The  widow  of  the  testa- 
tor married  after  his  death,  and  the  complainant,  who  was  born 
before  the  death  of  the  infant  daughter  of  the  ttslator.  is  the  issue 
of  that  marriage.  The  devisee  died  in  1844,  in  infancy,  with- 
out issue,  and  the  executors  paid  and  handed  over  to  the  guardi- 
an of  Benjamin  and  Lucy  Ann  Davis,  the  share  of  the  personal 
estate  to  which  she  was  entitled  under  her  father's  will.  The 
object  of  this  bill  is  to  recover  from  them  all  they  received  from 
the  executors,  on  the  ground  that  the  infant  daughter  took  under 
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(he  will  a  fee  simplt  estate  in  the  land,  and  the  absolute  right  to 
the  personalty,  which  on  her  death  descended  to  her  heirs,  and 
did  not  go  over  by  the  will  to  Benjamin  and  Lucy  Ann  Davis. 
It  is  contended  by  the  plaintiff  that  the  contingency,  upon  which 
Benjamin  and  Lucy  Ann  Davis  were  to  take  under  the  will,  is 
too  remote ;  that  the  words,  "  die  without  leading  lawful  issue  of 
her  hody,^''  mean  an  indefinite  failure  of  issue,  and  do  not 
limit  the  intention  of  the  testator  lo  issue  living  at  the  death  of 
his  infant  daughter.  If  these  words  were  now  to  be  construed 
for  the  first  time,  and  a  legal  meaning  affixed  to  them,  there  is 
perhaps  no  one  conversant  with  the  English  language,  who  would 
not  at  once  say  that  the  testator  meant  issue  living  at  the  death 
of  his  daughter,  that  is,  he  intended  if  his  daughter  died  and  left 
issue;  such  issue  should  take  instead  of  Benjamin  and  Lucy 
Ann  ;  but  if  she  left  no  issue  living  at  her  death,  then  and  in  that 
event  only,  the  property  should  vest  in  Benjamin  and  Lucy  Ann 
Davis — that  the  expectation  or  right  of  Benjamin  and  Lucy  Ann, 
ever  to  succeed  to  the  properly  was  entirely  cut  off,  if  the  in- 
fant daughter  of  the  testator  had  issue  living  at  her  death,  in 
whom  it  could  vest.  This  is  the  plain  and  natural  meaning  of 
the  words.  But  it  is  said  that  these  words  have  repeatedly  re- 
ceived a  different  judicial  construction,  and  on  this  construction 
titles  to  property,  and  the  rights  of  many  in  the  comn)unity,  de- 
pend; that  the  courts  are  bound  by  such  construction  and  can- 
not depart  from  it,  without  introducing  a  new  rule  of  property, 
destructive  of  the  vested  rights  of  those,  who  quietly  repose,  be- 
lieving themselves  secure  in  their  possession,  as  they  hold  in  ac- 
cordance with  the  judgments  of  the  highest  judical  tribunals 
of  the  country. 

I  frankly  admit  that  if  words  in  a  will  or  deed  have  uniformly 
had  attached  to  them  a  specific  meaning  by  the  judgments  of 
our  courts,  we  must  continue  to  apply  the  same  meaning  to 
them,  notwithstanding  this  meaning  might,  in  our  opinion,  be 
different  from  the  natural  import  of  the  words ;  otherw^ise  titles 
to  property  would  become  uncertain,  and  the  judgments  of  our 
courts  would  be  as  it  were  snares  to  entrap  those  who  rested 
wiih  confidence  on  them.  Laying  aside  then  the  plain  and  natural 
import  of  the  words  used  in  this  will,  let  us  examine  the  con- 
struction that  has  been  placed  on  them  by  our  own  courts,  and 
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the  courts  of  England,  whence  we  derive  our  notions  of  the 
common  law. 

After  the  best  examination  I  can  give  to  the  English  authori- 
ties, I  find  that  the  words  used  in  this  will,  or  other  words  of 
precisely  similar  import,  have  for  more  than  one  hundred  years 
been  construed  to  mean  issue  or  children  living  at  the  death  of 
the  first  taker,  when  applied  to  personal  estate ;  and  the  same 
words,  when  applied  to  real  or  freehold  estate,  have  been  con- 
strued to  mean  an  indefinite  failure  of  issue,  and  to  create  an 
estate  tail  in  the  first  taker  by  implication  ;  or  if  an  estate  tail  was 
expressly  created  by  other  words,  then  the  words  in  this  will 
would  not  be  so  construed  as  to  limit  it  to  an  estate  for  life,  but 
would  be  construed  to  mean  an  indefinite  failure  of  issue  at  any 
time,  however  long,  after  the  death  of  the  first  devisee.  It  would 
be  useless,  if  not  impracticable,  to  review  in  this  opinion,  all  the 
cases  I  have  examined,  but  I  propose  to  notice  briefly  some  of 
the  leading  ones.  The  first  I  shall  advert  to  is  Atkinson  v. 
Hutchinson,  3  P.  Wms.  In  that  case  Edward  Baxter  being 
possessed  of  a  term  for  years,  devised  the  premises  to  trustees  in 
trust,  first  to  keep  them  in  repair,  and  to  pay  the  overplus  to  Sa- 
rah, his  wife,  for  life,  if  she  should  so  long  continue  a  widow, 
and  after  her  death,  or  second  marriage,  for  the  use  of  such 
children. as  the  testator  should  leave  living  at  his  death,  equally 
amongst  them  ;  and  in  case  any  of  his  children  should  die  without 
leaving  any  issue,  the  share  of  him  or  her  so  dying  to  be  divided 
between  the  survivors;  and  if  all  his  children  died  without  leaving 
any  issue,  then  to  the  use  of  John  Hutchinson.  All  the  chil- 
dren of  the  testator  died  leaving  no  issue,  and  the  question  was 
whether  the  bequest  over  to  Hutchinson  was  too  remote.  The 
Lord  Chancellor  held  that  the  words,  die  without  leaving  issue, 
must  be  intended  to  mean  issue  living  at  the  death,  and  conse- 
quently that  the  devise  over  to  Hutchinson  was  not  too  remote. 
In  the  opinion  pronounced,  the  Chancellor  adverted  to  the  dis- 
tinction between  a  devise  of  real,  and  a  bequest  of  personal 
property.  He  admitted  that  if  the  devise  had  been  of  freehold 
estate,  the  limitation  over  would  have  been  too  remote,  but  as  it 
was  personal  property,  the  court  laid  hold  of  the  word  leaving,  as 
indicative  of  an  intention  of  tying  up,  or  limiting  the  contingency 
to  the  death  of  the  first  laker;  that  is,  it  meant  issue  living  at  the 
death  of  his  children,  or  surviving  child.     In  the  case  of  Read 
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V.  Snell,  2  Atkyns,  G46,  the  subject  matter  of  the  bequest  was 
personalty,  and  the  language  was,  "and  in  case  niy  daughter 
should  die  leaving  no  heirs  of  her  body,"  then  over  to  others. 
Lord  Hardwicke  decreed  the  bequest  to  be  good,  and  relied  on 
the  word  having,  as  showing  that  the  testatrix  meant  heirs  of 
the  body,  living  at  the  death  of  the  daughter.  Lord  Hardwicke 
examined  many  of  the  decisions  in  the  opinion  delivered,  and 
particularly  the  case  of  Forth  v.  Chapman,  1  P.  Wms.,  in  which 
ihe  language  of  the  will  was  "  and  if  my  said  nephew  shall  de- 
part tliis  life  and  leave  no  issue  of  his  body,  then  over."  Lord 
Macclesfield  held  the  bequest  over  of  the  personalty  to  be  good, 
relying  on  the  word  leave,  and  Lord  Hardwicke  said,  that  this 
decree  had  never  since  been  impeached. 

In  the  case  of  Goodtitle  on  the  demise  of  Peake  v.  Peyden, 
2  Dunf.  &  East,  720,  the  testator  devised  a  chattel  interest  to 
P.  and  to  the  heirs  lawful  of  him  forever,  but  in  case  he  should 
happen  to  die  and  leave  no  lawful  heir,  then  over.  It  was  de- 
cided that  lawful  heir  in  this  will  meant  heir  of  the  body,  and 
that  the  word  leave  limited  the  contingency  to  the  death  of  the 
first  taker,  and  it  was  therefore  good  as  an  executory  devise.  In 
the  case  of  Forth  v.  Chapman,  1  P.  Wms.,  663,  the  testator 
gave  both  real  and  personal  estate  to  his  two  nephews,  and  if 
either  of  them  should  depart  this  life  and  leave  no  issue  of  their 
respective  bodies,  then  he  gave  the  property  devised  over  to 
other  persons.  Lord  Parker,  on  appeal  from  the  judgment  of 
Sir  Joseph  Jekyll,  said — "  If  I  devise  a  term  to  A.,  and  if  lie 
die  without  leaving  issue,  remainder  over,  this  must  be  intended, 
if  x'\.  die  without  leaving  issue  at  his  death,  and  then  the  devise 
over  is  good ;  and  akhougli  both  real  and  personal  estate  was 
conveyed  by  the  same  woixls  in  the  same  will,  yet,  in  reference 
to  the  realty,  they  were  held  to  mean  an  indefinite  failure  of  issue, 
but,  in  regard  to  the  personalty,  they  were  held  to  mean  a  definite 
failure,  that  is,  a  failure  of  issue  at  the  death  of  the  first  taker." 
In  the  case  of  Shefiield  v.  Lord  Oweny,  3  Atkyns,  288,  the 
words  of  the  will,  on  which  the  question  arose,  were,  and  "  leave 
no  issue  behind  him,"  then  over.  Lord  Hardwicke  held  that, 
in  regard  to  the  real  estate,  the  contingency  was  too  remote  ;  but 
in  reference  to  the  personal  property,  they  meant  issue  living  at 
the  death  of  the  first  taker,  and  in  the  opinion  delivered,  he  said, 
I  do  not  see  any  reason  why  the  same  words  in  the  same  will 
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may  not  receive  different  constructions ;  to  say  they  cannot  is 
contrary  to  the  case  of  Forth  v.  Chapman.  In  the  case  of  Croake 
V.  De  Vandes,  9  Ves.  197,  both  real  and  personal  estate  was 
devised  to  a  grandson  and  the  heirs  of  his  body,  but  should  he  die 
and  leave  no  such  heirs,  then  over.  The  case  was  argued  for  the 
remainderman  by  Mr.  Lloyd,  Mr.  Richards  and  others,  and  on 
the  other  side  by  Mr.  Mansfield,  Mr.  Romily,  and  Mr.  Cooke, 
who  relied  on  the  authority  of  the  case  of  Porter  v.  Bradly,  as 
overruling  the  distinction  taken  in  the  case  of  Forth  v.  Chap- 
man. In  the  opinion  delivered  by  Lord  Eldon,  he  said,  "when 
1  read  the  case  of  Porter  v.  Bradly,  speaking  with  all  due  defer- 
ence to  the  learned  Judge  who  expressed  that  dictum,  it  appear- 
ed to  me  that  it  went  to  shake  settled  rules  to  their  foundation. 
I  had  heard  the  case  of  Forth  v.  Chapman  cited  for  years,  and 
frequently  by  Lord  Kenyon  himself,  as  not  to  be  shaken."  He 
decreed  the  limitation  over  of  the  leasehold  fo  he  good,  and  said 
that  the  words  ^'-and  leaves  no  such  heirs,^^  had  received  a  settled 
construction,  when  used  in  reference  to  personal  estate,  to  mean 
dying  without  issue  living  at  the  death.  But  the  cases  are  so 
numerous,  that  I  cannot  advert  to  all  of  them,  and  I  will  content 
myself  by  reference  to  the  case  of  Doe  on  the  Demise  of  Cada- 
gan  V.  Ewart,  7  Adol.  &  Ellis,  636.  In  this  case  the  words  of 
the  will,  on  which  the  question  arose,  were,  "but  in  case  it 
should  happen  that  my  said  daughter  Isabella  should  depart  this 
life  without  leaving  issue  lawfully  begotten,"  then  over  to  others. 
Lord  Denham  pronounced  the  opinion  of  the  court,  after  the 
cause  had  been  held  under  advisement  for  several  months.  He 
reviewed  all  the  decisions  relied  on  as  impugning  the  authority 
of  the  case  of  Forth  v.  Chapman,  and  the  result  of  his  judgment 
was  that  the  principle  recognised  in  that  case  was  the  settled 
law,  and  never  had  been  overruled,  although  some  of  the  judges 
had  by  way  of  dicta  doubted  its  authority.  In  this  opinion, 
which  was  delivered  in  1837,  the  court  of  Kings  Bench  concur- 
red, and  I  think  I  may  safely  assume,  that  it  was  the  settled 
law  of  England,  that  where  personal  property  is  given  by  will 
to  one,  or  to  one  and  the  heirs  of  his  body,  and  to  the  gift  is  ad- 
ded the  words,  if  he  die  without  leaving  issue,  or,  if  he  die  and 
leave  no  issue,  then  over;  that  the  word  ^tare  will  limit  thecon^ 
tingency  to  liie  death  of  the  first  taker,  and  will  not  be  construed 
to  mean  an  indefinite  failure  of  issue,  and  therefore  the  remain- 
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der  over  will  he  good  by  way  of  executory  devise.  It  may  be 
as  safely  said  that  if  these  same  words  are  used  in  reference  to  real 
estate,  that  they  would  be  construed  to  mean  an  indefinite  fail- 
ure of  issue.  Thus  stood  the  law  in  England  until  an  act  of 
Parliament  was  passed,  which  declared  that  the  words  die  with- 
out issue,  or  without  leaving  issue,  whether  used  in  reference  to 
personal  or  real  estate  should  be  construed  to  mean  a  failure  of 
issue  at  the  time  of  the  death  of  the  first  taker.  At  an  early  pe- 
riod of  our  judicial  history,  this  court  held  that  when  a  testator 
loaned  slaves  to  his  daughter  during  her  life,  and  if  she  leaves  heirs 
of  her  body,  then  to  such  heirs,  and  for  the  want  of  such  heirs, 
then  over ;  that  the  bequest  over  was  not  too  remote,  and  that 
it  was  the  intention  of  the  testator  to  limit  the  contingency  to  the 
death  of  the  first  taker. — Bell  &  Wife  v.  Hogan,  1  Stew.  536. 
Again,  in  the  case  of  Doyle  v.  Bouler,  7  Ala.  246,  a  testator 
after  making  some  other  bequest,  used  the  following  language 
— "And  the  rest  of  my  estate,  negroes,  household  goods,  &c., 
I  give  unto  my  wife  Anna  Fowler,  during  her  life  and  widow- 
hood, and  at  her  death  to  be  equally  divided  among  my  six  children; 
if  any  of  my  children  die  before  my  estate  is  divided,  their  children 
lawfully  begotten  to  stand  in  their  place,  and  if  any  of  my  chil- 
dren die  leaving  no  heirs  lawfully  begotten  of  their  bodies,  their 
part  must  be  equally  divided  amongst  the  rest  of  my  children, 
and  their  children  lawfully  begotten."  After  making  some  fur- 
ther provisions  as  to  the  manner  in  which  he  desired  his  slaves 
treated,  the  testator  declared  that  the  slaves  were  only  lent  to  his 
children,  and  given  to  \\\s, grand-children.  This  court  held  that 
the  devise  over  was  not  too  remote.  The  Chief  Justice,  who 
delivered  the  opinion  of  the  court,  said,  "the  term  heirs  of  the 
body,  in  the  sense  they  are  here  used,  are  words  of  purchase,  and 
do  not  postpone  the  period  of  the  failure  of  the  heirs  of  the  first 
taker  to  a  period  beyond  his  death.  This  is  satisfactorily  shown  by 
the  words  die  and  leavings  and  the  declaration  that  he  loaned  the 
slaves  to  his  children  and  gave  them  to  his  grand-children."  It 
is  true  that  in  both  these  cases  the  testator  expresssd  the  inten- 
tion to  loan  the  slaves  to  the  first  laker  for  life,  but  I  apprehend 
that  although  the  word  loan  was  used,  yet  it  must  be  considered 
as  a  gift  for  life,  and  had  the  word  give  been  only  used;  the  limita- 
tation  over  would  have  been  held  good.  These  two  decisions 
of  our  own  court  sanction  the  rule  of  construction  that  has  ob- 
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tained  in  Eno;land  for  more  than  one  hundred  years,  that  where 
the  subject  of  the  bequest  is  personalty  and  the  hmitation  over  is 
created  by  the  words  die  without  leaving  isave,  or,  die  and  leave 
no  issue,  the  word  leave  will  limit  the  contingency  to  the  death 
of  the  first  taker.  I  now  propose  to  examine  some  of  the  de- 
cisions of  our  State  courts,  and  here  I  will  express  my  regret 
that  we  find  conflict  that  cannot  be  reconciled  ;  and  if  I  had  to 
rely  on  them  alone  for  authority,  or  as  lights  to  guide  me  to  a 
conclusion,  I  should  feel  disposed  to  disregard  all  of  them  and 
to  pronounce  my  own  opinion  on  the  law  of  the  case,  irrespec- 
tive of  precedent.  It  is  a  little  strange  that  there  should  be 
such  conflict  on  a  question  governed  purely  by  the  common  law, 
but  the  very  existence  of  this  diflference  in  the  opinions  of  the 
most  intelligent  courts  of  the  Union,  who  derive  their  notions  of 
the  common  law  from  the  same  source,  shows  us  the  propriety 
of  resortins:  to,  and  examining  for  ourselves  the  common  source 
whence  we  deiive  the  common  law,  and  not  to  rely  with  too  much 
confidence  on  the  examination  of  others.  The  bequest  in  the 
case  of  Cudworth  v.  Hall,  3  Dessaus.  256,  was  of  personal  prop- 
erly, and  the  testatrix,  after  giving  it  to  her  two  nephews  and  their 
heirs  and  assigns  forever,  added,  "but  in  case  both  my  nephews 
die  without  leaving  issue  of  their  bodies,"  then  over.  The  be- 
quest over  was  held  good  as  an  executory  devise.  To  the  same 
effect  is  the  case  of  Clifton  v.  Haig,  4  Dessaus.  330.  In  the 
case  of  Moore  v.  Howe,  4  Monr.  149,  the  bequest  was  per- 
sonalty, and  the  Supreme  Court  of  Kentucky,  after  an  elab- 
orate examination  of  the  question,  held  that  the  words  leaving 
no  lawful  issue  would  limit  the  contingency  to  the  death 
of  the  first  taker. — In  the  case  of  Robert  v.  Jones,  4  Iredell,  53, 
the  same  construction  is  put  on  the  words  die  without  leaving 
issue,  the  bequest  being  o{  'personalty  ;  and  in  the  case  of  Jones  v. 
Speight,  1  Car.  L,  Repos.  544,  the  Supreme  Court  of  North 
Carolina  held  that  the  words  without  leaving  issue,  when  the  bc' 
quest  was  of  personally,  limited  the  coniingeacy  to  the  death  of 
the  first  taker,  and  as  estates  tail  were  abolished  in  that  State,  they 
would  lay  hold  of  the  same  words  in  a  will  devising  real  estate, 
as  indicative  of  the  intention  of  a  definite  failure  of  issue,  that 
is,  a  failure  of  issue  at  the  death  of  the  first  taker.  There 
are  some  of  the  American  cases  that  may  be  cited,  which 
recognise  the  rule,  that  if  the  bequest  is  of  personalty  and  the 
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remainder  over  is  created  by  the  words,  die  and  leave  no  issue, 
or,  die  without  leaving  issue,  the  court  will  attach  to  the  word 
leave  or  leaving,  the  intention  of  a  definite  failure  of  issue,  and 
hold  that  it  limits  the  contingency  to  the  time  of  the  death 
of  the  first  taker. 

•  On  the  other  hand,  some  of  the  American  cases  hold  that 
the  word  leave  or  leaving,  when  used  in  reference  to  person- 
al estate,  does  not  limit  the  contingency  to  the  death  of  the 
first  taker,  but  denotes  an  indefinite  failure  of  issue.  One  of 
the  leading  cases  is  Patterson  v.  Ellis,  11  Wend.  259.  In 
this  case,  the  limitation  over  was  created  by  the  words,  die 
without  leaving  lawful  issue,  and  the  bequest  was  of  person- 
alty. It  was  decided  that  the  limitation  over  was  too  remote, 
and  the  first  taker  hrd  the  absolute  right  to  the  whole.  But 
J  submit  that  any  unbiased  mind,  after  an  examination  of  the 
English  authorities,  and  keeping  in  view  the  distinction  be- 
tween personal  and  real  "property,  mn«t  pronounce  that  Judge 
Savage,  who  delivered  the  opinion  of  a  majority  of  the 
court,  is  not  sustained  by  authority.  Tlje  error  of  his  ar- 
gument is  in,  this ;  he  argues  that  if  the  subject  matter  of 
the  devise  had  been  real,  instead  of  personal  property,  the 
devise  would  have  been  construed  as  creating  an  estate  tail, 
and  therefore,  as  it  was  personally,  the  contingency  was  too 
remote  and  the  remainder  void,  without  adverting  to,  or  al- 
lowing the  distinction  that  has  long  prevailed,  that  although 
the  courts  would  hold  the  words  to  create  an  estate  tail,  if  used  in 
referenca  to  real  estate,  yet  if  personal  property  was  the 
subject  of  the  devise,  they  would  struggle  hard  to  limit  the 
contingency  to  the  death  of  the  first  taker,  in  order  to  give 
effect  to  the  whole  will,  and  for  this  purpose  the  word  leave 
or  leavings  when  used  in  reference  to  a  bequest  of  personal 
property,  has  uniformly  been  held  sufficient  to  justify  the 
court  in  holding  that  the  testator  intended  to  limit  the  con- 
tingency to  the  death  of  the  first  taker.  The  reason  of  this 
distinction  between  real  and  personal  estate  was,  that  the 
common  law  not  only  permitted  estates  tail,  but  they  wer? 
a  favored  species  of  estates,  and  by  construing  the  wordfs 
used  in  this  will  as  creating  an  estate  tail,  they  gave  effect 
to  the  devise  over  as  a  contingent  remainder  expectant  on 
the  ultimate  failure    of  issue  of  the  first  taker;  that  is,  they 
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(Would  hold  that  the  first  taker  took  an  estate  tail  and  the  devisee 
taver — a  contingent  remainder  expectant  on  the  failure  of  the 
heirs  of  the  body  of  the  6rst  taker.     But,  as  no  estate  tail  could 
;be  created  in  personal  property,  in  order  to  give  effect  to  the 
.whole  will,  they  .would  l^.hold  .of  words,  as. indicative  of  the 
.Intention  of  a  definite  failure  of  issue,  wiiich  would  not  have  that 
.effect,  when  used. in  reference  to, real  estate.     By  this  mode  of 
•construction  effect  w.as  givep.to  the  devise  over,  whether  it  con- 
sisted of  personal  gr  real  estate,,  and  the  courts  supposed  they 
were  carrying. out  the  intention  of  the  testator.     For  instance,  if 
the  devise  was  pf  real  estate,  the  first  ol^ject  of  the  testator's  boun- 
ty was  supposed  to  be  the   first  devisee,  and  if  lie  should  die 
leaving  issue,  hat  .this  issue  afterwards  failed,  it  was  supposed 
that  llie  testator  intended  that   the  remainder-jn^n  sliould  then 
take,  and  to  effectuate  this  intention,  which  was  lawful  in  refer- 
ence to  real  estate,  they  construed  the  devise  as, an  estate  tail, 
with  a  contingent  remainder  over,  which  ultjijiately  might  carry 
the  estate  to  the  remainder-man  unless  barred  or  destroyed.    In 
reference  to  personal  property,  however,  the  bequest  over  must 
take  effect,  if  at  all,  as  an  executory  devise,  and  supposing  that 
the  testator  intended  the  devisee  to  lake  at  some  time,  and  as  he 
coujd  not  take,  unless  the  intention  was  that  he  should  take  at 
the  deqth  of  the  first  taker,  or  widjin  twenty-one  jears  and  a  frac- 
;lion  qvqr,  pnd  the  courts,  for  the  purpose  of  giving  effect  to  the 
intention  and  to  prevent  its  beiiig  defeated  altogether,  in  refer- 
.•ence  to  the  remainder,  held  many  circumstances  and  expressions, 
as  indicating  a  definite  failure  of  issue  and  limiting  the  contin- 
gency to  the  death  of  the  first  laker,  that  would  have  been  over- 
looked, or  disregarded  in  devisee  of  .real  estate.     Hence  arose 
the  distinction,  that  the  same  words  in  the  same  will  in  reference 
xo  real  estate  would  be  ■construed  as  an  estate  tail,  but  in  refer- 
ence to  the  personalty"  devised,  would  be  construed  as  an  execu- 
lory  devise,  dependant  on  the  failure  of  issue  of  the  first  laker 
.at  the  time  of  his  dead).     Whetlier  it  was  wise  to  draw  such  a 
distinction  between  reaJ  and  personal  property,  it  is  unnecessa- 
ry to  enquire.     It  has  been  done,  and  has  been  sanctioned  for 
more  than  a  hundred  years.     We  are  therefore  bound  to  hoKi 
thai  die  devise  over,  so  far  as  it  relates  lo  the  personalty,  is  not 
loo  remote,  but  is  good  as  an  executory  devise. 

But  the  question  now  arises,  what  construction  shall  wc  give 
11 
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lo  the  will,  so  far  as  it  relates  to  the  realty  ?     In  England  the  in- 
fant daughter  of  the  testator  would  have  taken  an  estate  tail,  and 
the  contingency,  on  which  the  devise  over  is  made  to  depend, 
would  have  been  considered  too  remote,  and  Benjamin  and  Lucy 
Ann  Davis  could  not  have  claimed  the  land  by  way  of  executo- 
ry devise,  but  could  have  claimed  it  by  way  of  contingent  re- 
mainder.    In  this  State,  however,  estates  tail  are  not  permitted 
lo  exist,  and  words,  that  at  the  common  law  would  give  an  es- 
tate tail,  here  create  an  estate  in  fee.     If  we  must  therefore  con- 
strue this  will  as  creating  an  estate  tail  in  the  infant  daughter  of 
the  testator,  and  the  devise  over  too  remote  to  take  effect  as  an 
executory  devise,  then  we  should  be  compelled  to  deny  the  right 
of  Benjamin  and  Lucy  Ann  Davis  to  the   land,  for  the  infant 
'daughter,  under  our  statutes,  would  have  taken  the  entire  fee. 
The  courts  of  England  were  inclined  to  construe  all  devises  of 
real  estate  as  creating  estates  tail,  if  it  could  be  done  without  vio- 
lating the  intention  of  the  testator,  because  such  estates  were  not 
only  permitted,  but  were  a  favored  species  of  estates  at  common 
law.     In  this  State,  however,  estates  tail  are  abolished.    Lands, 
like  personalty,  descend  to  all  the  heirs,  share  and  share  alike ; 
they  are  liable  to  be  sold  absolutely  for  the  payment  of  debts, 
and  the  legislation  of  our  country  has  gone  far  to  put  them  on 
the  same  footing  with  personal  property.    Under  this  legislation 
are  we  to  pursue  the  distinction  taken  in  the  case  of  Forth  v. 
Chapman,  or  are  we  to  repudiate  it?     This  is  the  first  time  the 
question  has  ever  been  raised  in  this  Stale,  and  we  are  therefore 
at  liberty  to  examine  it  on  principle.     The  reason  that  influenced 
the  English  judges  to  construe  the  same  words,  in  reference  to 
land,  so  as  to  create  an  estate  tail,  whilst  they  would  hold  them 
to  create  a  good  executory  devise  as  to  personalty,  was  to  give 
effect  to  the  devise  over  in  both  instances,  presuming  such  to  have 
been  the  intention  of  the  testator.     If  the  subject  of  the  devise 
was  realty,  as  it  was  lawful  to  create  an  estate  tail,  they  presumed 
such  to  have  been  the  intention  of  the  testator,  for  by  so  constru- 
ing it,  the  devise  over  might  ultimately  take  effect  and  carr}  the 
estate  to  the  last  devisee  in  the  shape  of  a  contingent  remainder 
expectant  on  the  determination  of  the  estate  tail,  and  it  was  one 
of  the  cardinal  rules  in  construing  devises  over,  not  to  construe 
them  as  executory  devises,  if,  by  any  means,  they  could  take  ef- 
fect as  a  contingent  remainder.     But  in  reference  to  personalty 
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no  estate  tail  was  permitted,  and  the  devise  over  could  only  take 
effect  by  construing  it  to  be  an  executory  devise.  For  the  pur- 
pose, therefore,  of  giving  effect  to  it,  the  courts  caught  hold  of 
many  expressions,  as  indicating  the  intention  of  a  definite  failure 
of  issue,  that  would  have  been  disregarded,  had  the  devise  been 
of  land.  Thus  they  carried  out  the  intention  of  the  testator,  both 
as  to  real  and  personal  property.  If  we,  however,  follow  the 
distinction  of  Forth  v.  Chapman,  and  hold  that  the  same  words 
are  insufficient  to  create  a  good  executory  devise  of  real  estate, 
ihat  are  sufficient  in  personal  property,  we  shall  not  be  governed 
by  the  reasoning  that  influenced  the  courts  of  England  in  draw^;,^ 
ing  the  distinction ;  but.  on  the  contrary,  we  must  presume  an 
unlawful  intent  on  the  part  of  the  testator  in  reference  to  the  land, 
and  a  lawful  intent  in  reference  to  the  personalty,  and  thus  we 
should  put  both  a  lawful  and  unlawful  intent  on  the  same  words 
in  the  same  will,  and  thereby  defeat  the  deviseover  of  the  realty. 
The  distinction  was  drawn  to  prevent  the  devise  over  from  be- 
ing defeated,  as  to  either  the  real  or  personal  estate.  Shall  we 
follow  it,  after  the  reasons  for  its  existence  cease,  for  the  pur- 
pose of  defeating  the  devise  over?  I  am  clearly  of  the  opinion 
that  we  should  not,  but  that  we  should  hold  that  the  same 
words,  which  will  create  a  good  executory  devise  as  to  personal 
property,  will  also  be  sufficient  in  this  State  to  create  a  good  ex- 
ecutory devise  as  to  land.  In  this  conclusion  I  am  sustained  by 
two  decisions  of  the  Supreme  Court  of  North  Carolina.  In 
Jones  v.  Speight,  1  Car.  L.  Repos.  544,  in  which  the  devise 
was  of  land,  and  the  l?nguage  of  the  will  creating  the  devise 
over,  was  die  without  leaving  issue,  the  court  held  that,  as  en- 
tails had  been  abolished,  there  was  no  reason  for  following  the 
distinction  of  Forth  and  Chapman,  but  that  the  same  words 
should  be  construed  to  create  a  good  executory  devise,  whether 
of  land  or  personal  estate.  In  Zollicoffer  v.  ZoUicoffer,  4  Dev. 
&  Bat.,  the  devise  was  of  both  real  and  personal  estate,  and  it 
was  admitted  that  the  words  of  the  devise  would  have  created  an 
estate  tail  in  England  as  to  the  land,  but  that  they  would  have 
been  construed  as  a  good  executory  devise  as  to  the  personalty. 
The  court  held  the  same  doctrine  recognised  in  Jones  and 
Speight,  and  as  the  words  of  the  will  were  sufficient  to  create 
a  good  executory  devise  as  to  the  personalty,  therefore  they  were 
deemed  sufficient  to  create  a  good  executory  devise  as  to  (lie 
really. 
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These  decisions  we  think  a  just  exposition  of  the  law,  where 
estate  tails  are  not  permitted,  and  fully  su^iain  us  in  our  judg- 
ment, that  the  words  of  this  will  do  not  mean  an  indefinite  failure 
of  issue,  hut,  on  the  contrary,  that  the  testator  conleiwplated 
issue  living  at  the  death  of  his  infant  daughter.  The  contin- 
gency therefore  is  not  too  remote. 

2.  But  it  is  contended  that  the  first  taker  had  the  power  under 
the  will  to  dispose  of  the  whole  estate,  real  or  personal,  or  any 
part  of  it,  for  her  own  use,  and  that  such  a  power  is  inconsistent 
with  an  executory  devise,  and  shows  that  the  testator  intended 
to  give  the  entire  estate  to  his  infant  daughter  absolutely  and  un* 
conditionally.  I  admit  that  the  absolute  power  of  dispositi^ti 
would  be  inconsistent  with  the  nature  of  an  executory  devise,  and 
would  show  that  the  intention  of  the  testator  was  lo  give  to,  the 
first  taker  the  entire  estate,  unless  a  bare  life  estate  was  giyen 
with  a  naked  power  of  appointment  in  favor  of  others,  vyhich  is 
clearly  not  the  case  here.  The  question,  therefore,  is,  does  the 
will  give  the  infant  daughter  of  the  testator  the  right  to  sell  or' 
dispose  of  the  property  devised,  at  her  own  pleasure  and  for  her 
ov.-n  use?  In  the  case  of  the  Attorney  General  v.  Hall,  Fitzg. 
314,  the  devise  was  of  real  and  personal  estate  to  the  son  of  the 
testator  and  to  the  heirs  of  his  body,  and  if  he  should  die  leaving 
no  heirs  of  his  body,  then  so  much  of  the  estate  as  he  should  be 
possessed  of  at  his  death  was  devised  over.  The  son  suffered  a 
common  recovery  of  the  real  estate  and  made  a  will  as  to  the 
personalty,  and  died  without  issue.  It  was  held  that  the  limita- 
tion over  was  void,  because  the  absolute  ownership  was  with  the 
first  taker,  who  had  by  the  terms  of  the  will  the  right  to  dispose 
of  the  whole.  Again,  in  the  case  of  Brewster  v.  Bull,  10  Johns. 
18,  the  devise  was  of  land,  and  the  language  of  the  will  was,  **  in 
case  my  son  should  die  without  lawful  issue,  the  said  properly 
he  dies  possessed  of,  I  will  to  my  son  Y."  The  Supreme  Court 
of  New  York  held  the  limitation  over  void,  because  it  was  re- 
pugnant to  the  absolute  ownership  resulting  from  the  right  to  dis- 
pose of  the  property.  So  in  the  case  of  Ide  v.  Ide,  5  Mass. 
500 :  The  devise  was  to  Peleg  Ide  and  his  heirs,  and  assigns 
forever,  and  to  the  devise  are  added  the  following  words:  "  and 
if  my  son  Peleg  shall  die  and  leave  no  lawful  heirs,  what  es- 
tate he  shall  leave  to  be  equally  divided  between  my  son  John 
Ide  and  my  grand-son  Nathaniel."     Chief  Justice  Parsons  said 
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that  the  limitation  over  is  not  of  the  estate  devised,  but  of  what 
Peleg  should  leave.  From  this  expression  it  is  clear  that  the 
testator  intended  that  Peleg  should  have  an  unqualified  power 
lo  dispose  of  the  whole.  And  he  held  that  this  power  of  dispo- 
sition was  inconsistent  with  the  devise  over,  and  showed  that  the 
entire  eslate  vested  in  the  first  taker.  Many  other  authorities 
might  be  cited  to  the  same  effect,  but  it  is  unnecessary,  as  it  is 
well  settled,  that  if  the  first  taker  has  the  power,  by  the  terras  of 
the  will,  to  dispose  of  the  property,  he  must  be  considered  as 
the  absolute  owner,  and  the  limitation  over  void.  The  words  of 
this  will,  however,  are:  "If  my  said  daughter  should  die  with- 
out leaving  lawful  issue  from  her  body,  then  I  will  and  ordain 
that  all  the  estate  which  she  may  die  possessed  of  or  entitled  to, 
both  real  and  personal,  under  and  by  virtue  of  my  will,  shall  go 
to,  and  be  equally  divided,"  &c.  If  we  ask  the  question,  what 
estate  or  property  did  the  testator  devise  over,  the  answer  will 
be  all  his  daughter  was  possessed  of  at  the  time  of  her  death,  and 
all  that  she  was  entitled  to  under  the  will.  What  then  was  the 
meaning  of  the  testator.''  Did  he  intend  to  devise  over  only 
such  as  she  might  be  possessed  of?  1  think  not.  But  he  in- 
tended to  give  over,  not  only  such  as  might  be  in  her  posses- 
sion at  the  time  of  her  death,  but  all  that  she  took  under  the  will, 
whether  in  her  possession  or  not.  Had  the  testator  stopped  at 
the  words,  "possessed  of,"  this  case  would  have  fallen  directly 
within  the  case  of  Jackson  v.  Bu-ll,  10  Johns.  IS,  but  he  adds 
the  words,  or  entitled  to  under  and  by  virtue  of  my  will.  These 
words  enlarge  the  devise  over,  and  in  my  opinion  were  design- 
ed to  embrace  all  the  estate  that  his  daughter  should  be  entitled 
to  receive  from  the  hands  of  his  executors  under  the  will.  The 
language  at  least  is  capable  of  this  meaning,  and  by  thus  con- 
struing it,  we  carry  out  one  of  the  obvious  designs  of  the  tes- 
tator, by  sustaining  the  remainder  over,  liut  by  implying  from 
this  language  aii  absolute  power  of  disposition,  we  defeat  one 
of  the  manifest  objects  of  the  testator,  and  this  too,  by  placing 
a  construction  upon  language  capable  of  bearing  a  meaning  en- 
tirely consisirnt  with  the  expressed  intention  of  the  testator.  I 
hold  it  to  be  a  sound  rule  of  construction,  that  if  the  lau'^uan^e  be 
capable  of  two  distinct  meanings,  one  of  which  would  sustain  but 
the  other  defeat  a  plain  and  manifest  design  of  the  testator,  we 
should  80  construe  it  as  to  support  the  manifest  intention,  and 
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should  not  imply  an  intention  repugnant  to  the  expressed  will  o" 
the  testator,  unless  the  languao;e  will  bear  no  other  reasonabK. 
construction.  Even  then,  if  it  were  doubtful  whether  the  testa- 
tor intended  his  daughter  should  have  the  power  of  disposing 
absolutely  of  all  the  properly  he  devised  to  her  by  the  will,  this 

•  tloubt  should  not  defeat  the  remainder  over.     That  the  testator 

•  intended  to  create  a  valid  remainder  over  is  beyond  doubt,  and 
the  language,  from  which  it  is  argued  he  has  defeated  this  re- 
mainder, is  capable  of  conveying  a  meaning  that  will  support  it; 
we  cannot  therefore  defeat  the  remainder  without  giving  effect  to 

•  a  doubtful  intention  at  the  expense  of  one  of  the  plain  and  man- 
'fest  designs  of  the  testator. 

[After  the  delivery  of  this  opinion,  at  June  Term,  1849,  the 

Hon.  H.  W.  Collier  resigned  his  seat  upon  the  bench,  and  the 

1  Hon.  Silas  Parsons  was  appointed  in  his  stead.    A  petition  for 

la  re-hearing  was  thereupon  presented  and  granted,  and  the  cause 

1  was  re-argued  ai  the  January  Term,  1S50.] 

Since  the  re-argument  of  the  case,  I  have  deliberately  re-ex- 
amined my  opinion,  and  I  trust  with  the  view  of  ascertaining  and 

-  applying  the  rules  of  law  that  should  govern  it,  and  I  am  com- 
pelled to  say  that  my  examination  has  but  confirmed  me  in  my 

.opinion.     I  must  therefore  adhere  to  it,  notwithstanding  the  re- 

}  spect  I  entertain  for  the  opinions  of  my  brethren.     I  think  they 

have  carried  the  doctrine  of  defeating  a  remainder  over,  created 

by  an  executory  devise,  by  implying  an  absolute  power,  or  right 

•  of  disposition,  in  the  first  taker,  farther  than  any  case  that  can  be 

-  found,  and,  in  my  humble  judgment,  by  implying  apowernever 
I  designed  to  be  given  by  the  testator. 

t 

CHILTON,  J. — When  this  case  was  first  argued,  I  was  ui|.- 

able  to  agree  with  the  late  and  present  Chief  Justices  in  the 
'  conclusion  at  which  they  arrived.     It  has  been  since  re-heard, 

and  having  given  to  it  all  the  consideration  which  its  importance 

demands,  I  proceed  briefly  to  slate  ray  views  of  it,  which  remain 

unaltered. 

The  questions  before  us  arise  upon  the  construction  of  the  will 

of  Norphlet  Davis,  the  2d,  4ih,  and  5th   items  of  which  are  as 

follows: — "Item  2d.  I  will,  and  devise  and  grant,  and  bargain. 

to  my  infant  daughter,  at  this  day  and  date  not  married,  all  the 
Hands  and  premises  and  appurtenances  thereto  belonging,  which 
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I  may  die  possessed  of  or  entitled  to,  to  have  and  to  hold  the ' 
same  unto  her  and  the  heir  or  heirs  of  her  body  forever,  subject  ' 
however  to  the  provisions  and  uses  above  specified  in  favor  of 
my  wife,  Elizabeth  Ann  Davis." 

"  Item  4th. — I  will  and  bequeath  unto  my  infant  daughter,' 
and  to  her  heir  or  heirs  of  her  body,  the  following  named  slaves, 
viz :  Levi,  &c."  (setting  out  their  names,  &c.)  "  I  also  give  and 
bequeath  unto  my  daughter  all  money,  which  I  may  die  in  pos- 
session of,  or  which  may  be  due  me  at  the  time  of  my  death,  or 
thereafter,  to  become  due,  either  by  bonds,  notes,  mortgages,  or 
in  any  other  manner,  together  with  all  other  personal  property  * 
which  I  may  own  or  be  entitled  to,  at  the  time  of  my  deanh,  and 
not  otherwise  disposed  of  by  me." 

"  Item  5th. — If  my  said  daughter  shall  die  without  leaving  ' 
lawful  issue  from  her  body,  than  I  will  and  ordain  that  all  the  ', 
estate  which  she  may  die  possessed  of  or  entitled  to,  both  real  ajid, '' 
personal,  under  and  by  virtue  of  my  will,  shall  go  to  and  be  equal- 
ly divided  between  Benjamin  Davis,  the  son,  and  Lucy  Anfi  " 
'  Davis,  the  daughter  of  my  brother  Sugar  Davis,  and  to  them  and  " 
their  heirs,  to  hold  the  same  share  and  share  alike  forever." 

The  daughter  died,    leavinj:   no  children  or  descendants  oP 
them.     The  complainant,  who  is  the  heir  at  law  of  the  daughter,  • 
insists  that  this  will  vested  in  her  the  absolute  property;  on  the^^'* 
other  hand,  the  defendants,  Benjamin  and  Lucy  Ann  Davis,  con-' 
tend  that  the  limitation  over  is  good  as  an  executory  devise,  and" 
vests  the  property  in  them  upon  the  death  of  the  first  devisee. 
My  opinion  is  that  the  remainder  over,  attempted  to  be  created  , 
by  the  5th   item,  cannot  be  supported  as  an  executory  devise,  , 
and  that  the  absolute  property  vested  by  the  will  in  the  daughter  *"• 
of  the  testator.  '•* 

The  law  applicable  to  the  case  has  been  ably  commented  '^ 
upon  by  the  counsel  on  both  sides,  and  the  numerous  cases  ci- 
ted upon  their  briefs  have  been  carefully  examined.  I  do  not  '* 
propose  to  review  all  these  decisions  in  this  opinion,  but  merely* 
to  state,  in  as  brief  manner  as  I  can,  the  general  principles  dedu-' 
cible  from  them  as  applicable  to  one  view  of  this  case,  and  which  '^ 
I  regard  as  decisive  of  it.  * 

\.  It  is  a  well  settled  rule  of  construction,  that  "every  word  ' 
of  a  will  must  have  a  meaning  imputed  to  it,  if  it  is  capable  of  i  ^ 
meaning  without  a  violation  of  the  general  intent,  or  of  any  other 
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provision  in  the  will  wiih  which  il  may  appear  inconciistent." — 
10  Bac.  Abr.  (Bouv.  Ed.)  533 ;  1  Ves.  (Sumner's  Ed.)  n.  4^ 
aiwJ  cases  cited  on  p.  195.  Tested  by  ibis  rule  of  construc- 
tion, it  appears  to  me  perfectly  clear,  that  the  fifth- item  in  tha 
will  of  Norphlet  Davis  only  gives  to  the  remaindermen  so  much 
ofthfi  property  bequeathed  to  his  daughter,  as  should  remain  un- 
disposed of  at  the  time  of  her  death;  thus  confering  upon  her 
by  necessary  implication -the  right  of  disposing  of  it.  The  limi- 
tation over  is  ^'' of  all  tho  estate  which  she  (the  daughter)  may,, 
die  possessed  of  or  entitled  to,  under  a,ndhy  virtue  of  my  wdl,  ^'c-."' 
If  it  had  been  the  intention  of  the  testator  to  create  an  executo--, 
ry  devise  over,  and  consequently  to  have  denied  to  the  daughter, 
the  power  of  disposing  of  the  property,  would  he  not  have  omit- 
ted the  whole  of  the  above  italicised  expression,'*  Would  not 
his  intention  have  been  clearly  expressed  by  striking  these  words- 
from  this  clause  of  the  will.'*  It  would' then  have  read  thus  ^ 
"  If  my  said  daughter  shall  die  without  leaving  lawful  issue  front 
her  body,  then  I  will  and  ordain  that  all  the  estate  shall  go  (a- 
and  be  equally  divided  between  Benjamin  Davis,  tl>e  son,  and 
Lucy  Ann  Davis,"  &c.  If  the  testator  did  not  intend  by  the 
•insertion  of  these  words  to  limit  the  devise  over  to  such  proper- 
ty as  the  daughter  should  Qwn  at  the  time  of  her  death,  and  to- 
exclude  such  ofitasshe  had  disposed  of,  he  meant  nothing. 
But  the  expression  is  fail  of  meaning, — Is  plain,  simple  and  un- 
ambiguous, and  to  discard  it  altogether  would  do  violence  to 
the  plain  language  of  the  will  and  the  indisputable  rule  of  con- 
struction above  stated.  Suppose,  for  the  sake  of  illustration, 
the  daughter  had  lived- for  many  years,  and  that  she  liad  actual- 
ly sold  a  portion  of  the  perishable  property,  assuming  to  sell  the 
entirety,  and  died  without  issue  living,  at  the  time  of  her  death, 
and  that  this  suit  was  by  the  remaindermen  against  her  vendee. 
The  latter  would  say  in  response  to  their  demand,  the  will  un- 
der which  you  claim  only  gave  you  the  estate  which  the  testator's 
daughter  should  die  possessed  of  or  entitled  to  under  it.  She  did 
not  die  possessed  of  this ;  it  was  in  my  possession;  neither  was 
she  at  the  time  of  her  death  eutitled  to  it  under  the  will,  because 
she  had  sold  it  to  me,  and  parted  witli.  her  title.  The  court 
would  then  be  called  upon  to  construe  these  words.  Could  any 
court  hold  that  they  were  mere  surplusage?     I  can  see  no  prin- 
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ciple  which  would  justify  such  construction,  a-nd  should  unhesi- 
ralingfy  pronounce  in  favor  of  the  vendee^ 

There  are  several  cases  which  I  think  sustain  the  view  here 
taken.  In  Jackson  ex.  dcm.  Brewster  v.  Hall,  10  Jolins.  Rep^ 
19,  the  testator  bequeathed  to  his  son,  Moees,  the  premises  ia 
dispute,  and  by  a  subsequent  clause  declared,  *'  In  case  my  son» 
Moses,  should  die  without  lawful  issue,  the  said  ])roperty  he  died 
possessed  of,  I  will  to  my  son.  Young,  his  lawful  issue,  &c." 
It  was  held  that  the  limitation  over  was  void  as  being  repugnant 
to  the  absolute  ownership  confered  by  the  will  on  Moses,  as. 
shown  by  his  implied  right  of  disposing  of  the  property. 

In  the  Attorney  General  v.  Hall,  Fitzgibbon  314,  the  bequest 
over  was  of  so  much  of  the  real  and  personal  estate  as  he  (the 
first  devisee,)  should  be  possessed  of  at  his  death.  The  first 
taker  suffered  a  common  recovery  as  to  the  land,  and  made  a 
will  of  the  personal  estate,  and  died  without  issue.  It  was  held 
ihat  tail  created  in  the  land  was  barred  by  the  recovery,  and 
that  the  limitation  over  of  the  personal  estate  was  void  as  repug- 
nant to  the  absolute  ownership  and  power  of  disposal  given  by 
the  will.  I  have  not  been  able  to  lay  my  hand  upon  this  volume^ 
and  have  quoted  the  language  used  by  Parsons,  C.  J.,  in  Ide  v. 
Ide,  supra.  I  am,  however,  cited  by  the  counsel  to  the  decision 
of  the  case  of  Read  v.  Snell,  2  Atk.  648,  where  Lord  Hard- 
wicke  quotes  the  language  thus — *'  I  give  the  residue  to  my  son, 
Francis  Hall,  and  the  heirs  of  his  body,  to  his  and  their  own  use  ; 
but  in  case  my  son  should  depart  this  life,  leaving  no  heirs  of  his 
body  living  at  the  time  of  his  decease,  then  1  give  so  much  of  the 
said  residue,  as  shall  not  have  been  dUi^jscd  of  by  mij  said  son,  ta 
the  GoldsmUlis'  Comyani/.^^  This  perhaps  gives  a  clearer  indi- 
cation of  the  intention  of  the  testator  to  confer  the  right  of  disjW' 
sing  of  the  property  upon  the  son,  than  the  words  as  quoted  by 
Chief  Justice  Parsons,  but  still  it  is  in  point  to  show  that  where 
the  right  of  disposition  is  given  by  necessary  implication,  it  is 
inconsistent  with  ilie  limitation  over  by  way  of  excutory  devise. 
Besides,  the  language  conveys  pretty  much  the  same  idea  with 
a  slight  variation  in  the  phraseology.  There  is  but  little  differ- 
ence in  the  or.liiiary  accejjtation  of  the  lanijuage  used,  between 
"  80  ujuch  as  he  shall  leave  undisposed  of"  an^l  "  all  that  he  may 
die  possessed  of,  or  entitled  to,  &c."  Eiich  implies  the  right  of 
disposition.     In  Idc  v.  Ide,  6  Muss.  R.  oOO,  ilie  testator  made 
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an  absolute  gift  of  real  and  personal  property  to  his  son,  and 
added,  that  if  he  should  die  and  leave  no  lawful  heirs,  what  es- 
tate he  shall  leave,  to  be  equally  divided,  &c.  The  limitation 
there  was  held  to  be  void,  because  it  was  repugnant  to  the  pow- 
er of  disposition  impliedly  given  by  the  will. — See  also,  Jackson 
V.  Robins,  16  Johns.  R.  537,  where  the  foregoing  cases  are 
commented  on  and  approved — see  also  11  Wend.  276,  and  ca- 
ses there  cited. 

I  repeat,  that  these  decisions,  although  none  of  them  embrace 
the  exact  language  used  in  the  will  before  us,  are  nevertheless 
in  principle  closely  allied  to  it,  and  they  settle  very  clearly  the 
rule  which  is  recognised  also,  by  various  elementary  writers, 
that  a  valid  executory  devise  cannot  exist,  where  the  first 
taker  has  the  power  of  defeating  the  limitation  by  disposing  of 
the  property,  whether  it  be  real  or  personal.  Nor  does  it  make 
any  difference  whether  the  first  taker  has  exercised  the  power  of 
alienation  or  not,  if  it  be  confered;  if  the  clear  intent  of  the  tes- 
tator was  to  give  to  the  first  taker  the  absolute  control  of  the 
property,  it  is  inconsistent  with,  and  destructive  to  the  limita- 
tion over  by  way  of  executory  devise. — 1  Jarm.  on  Wills,  786  ; 
2  Saund.  388,  </,  and  cases  supra. 

But  it  is  supposed  that  the  adding  of  the  words,  "  or  entitled 
to  under  and  by  virtue  of  my  will,"  shows  that  it  was  the  inten- 
tion of  the  testator  to  create  a  limitation  over  in  the  whole  of  the 
property  confered  by  the  will  on  the  daughter,  and  that  the  pow- 
er of  alienation  is  not  therefore  confered.  If  we  supply  the  word 
'•  die"  in  the  latter  clause  of  the  sentence,  (and  it  is  evidently 
understood)  the  meaning  to  my  mind  is  exceedingly  clear,  and 
the  reason  for  the  insertion  of  the  last  clause  may  very  readily  be 
imagined.  The  sentence  would  then  read  thus,  "  all  the  estate 
she  may  die  possessed  of,  or  die  entitled  to  under  and  by  virtue 
of  my  will,"  &c.  She  might  not  die  possessed  of  some  of  the 
estate  to  which  she  might  be  entitled  under  the  will ;  or  it  may 
be  that  by  the  latter  clause  of  the  sentence,  the  testator  intended 
to  explain  more  particularly  his  meaning  as  expressed  in  the 
first,  to  wit :  not  that  he  was  bequeathing  over  all  that  his  daughter 
might  die  possessed  of,  whether  it  was  property  which  passed  to 
her  under  the  will,  or  was  acquired  by  her  otherwise,  as  the  words 
taken  literally  would  import,  but  only  such  as  she  should  die 
entitled  to  under  the  will.     The  former  hypothesis,  however,  I 
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think  the  more  reasonable,  and  I  have  but  little  doubt,  suggest- 
ed the  insertion  of  the  last  branch  of  the  sentence,  as  the  latter 
would  impose  a  restriction,  which  the  law  would  imply  without 
It,  and  would  thus  have  been  wholly  useless. 

The  construction,  which  I  place  upon  the  latter  clause  of  the 
fifth  item  of  the  will,  gives  effect  to  all  the  words,  and  harmo- 
nizes with  the  general  intent  of  the  testator  to  be  gathered  from    ) 
other  parts  of  the  will  and  carries  it  into  effect,  so  far  as  it  is  le-    % 
gal,  whereas  the  contrary  construction  regards  them  as  surplus- 
age and  unmeaning.     When  the  testator,  in  the  second  item  of    / 
the  will,  desires  to  designate  the  lands  which  he  devises  to  his     . 
daughter,  he  uses  similar  language" — "  all  the  lands,  &c.,  which 
I  may  die  possessed  of  or  entitled  toJ*^     He  might  have  died  en-     f 
titled  to  land,  of  which  at  the  time  of  his  death  he  was  not  in  pos- 
session, and  hence  the  propriety  of  inserting  the  words  "  or  enti-    / 
tied  to."     A  similar  expression  occurs  in  the  fouth  item,  in  re- 
spect to  his  personal  property.     Retaining  as  the  testator  did  the 
right  of  disposing  of  the  property  at  any  time  during  his  life,  and 
of  which  right,  if  he  had  so  desired,  he  could  not  have  deprived 
himself  by  any  provision  in  his  will,  it  is  clear  that  he  used  these 
expressions  as  descriptive  of  the  property  which  should  vest  in 
his  daughter  upon  his  death,  namely,  such  as  he  should  not  dis- 
pose of  otherwise — as  he  should  ^^  die  possessed  of  or  entitled 
to."     This  is  persuasive  to  show  that  kindred  expressions  oc- 
curring in  the  succeeding  clause  of  the  will  were  used  and  should 
be  understood  in  the  same  sense. — 2  Chan.  Cases,  169;  2  Ves. 
616;  12  Pick.  R.  436;   10  Bacon's  Abr.  (Bouv.)  5-39.     It  is 
clear  that  the  testator's  daughter  was  the  leading  object  of  his 
bounty.     His  main  intent  was  to  make  a  suitable  provision  for 
her.     He  gives  the  property  to  her,  not  for  life,  with  remainder 
over;  but  be  gives  it  to  her  absolutely,  "to  her  and  the  heirs  of 
her  body  forever." 

In  no  part  of  the  will  is  there  any  expression,  which,  in  my 
opinion,  imposes  any  restraint  upon  the  daughter's  right  of  ali- 
enation. Thus  far,  the  construction,  which  I  give  to  the  will, 
carries  out  what  I  regard  the  general  main  intent  of  the  testator. 
The  question  then  comes  up  in  his  mind — suppose  the  daugh- 
ter should  die,  leaving  no  issue  of  her  body,  without  having  dis- 
posed of  the  property  I  have  given  her,  what  disposition  shall 
be  made  of  the  property  so  remaining  ?     He  responds  to  this 
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suggestion  in  the  language  of  the  5th  itenn — "  I  will  and  ordain 
that  all  the  estate  that  she  may  die  possessed  of,  or  entitled  to, 
both  real  and  personal,  under  and  by  virtue  of  my  will,  shall  go 
to  and  be  equally  divided  between   Benjamin  Davis,  the  son, 
and  fjucy  Ann  Davis,"  &c.     It  seems  to  me  very  clear  that  the 
object  of  the  testator  was  to  vest  the  property  in  his  daughter, 
4    the  main  object  of  his  bounty,  giving  to  her  the  absolute  right 
'    of  disposing  of  it.     If,  however,  she  should  die  without  chil- 
V    dren,  or  the  descendants  of  them,  and  without  having  disposed 
^    >of  the  property,  but  either  in  possession  of  it,  or  entitled  to  it 
under  tlie  will  and  out  of  possession,  then  that  it  should  go  to 
'     his  nephew  and  niece,  who  were  the  secondary  objects  of  his 
4       bounty.     In  other  words,  that  he  did  not  intend  to   restrain  ali- 
enation on  the  part  of  his  daughter,  but  intended  to  confer  it, 
\     and  also  intended  that  the  portion  remaining  undisposed  of  at 
\    her  death  should  go  over, — an  intent,  with  respect  to  the  re- 
mainder, which  I  have  shown,  and  which  it  is  well  settled,  the 
law  will  not  carry  out. — See  on  this   point,   Allen  &  Wife  v. 
White,  adm^r,   16  Ala.  IS  I,  and   cases   cited   in   the   opinion. 
As  this  view  of  the   case  is  conclusive  of  it,  1  do  not  deem  it 
Jiecessary  to  examine  the  other  question,  as  to  the  effect  of  the 
word,  "leaving,"  in  the  fifth  clause  of  the  will. 

In  my  opinion;   the  decree  of  the  chancellor  should  be  re- 
versed and  the  cause  remanded;  and  such  bei4ig  the  opinion  of 
a  majority  of  the  court,  it  is  accordingly  so  ordered. 
Decree  reversed  and  cause  remanded. 

PARSONS,  J. — I  think  the  limitation  over  is  void,  because 
it  is  repugnant  to  the  absolute  right  of  alienation  of  the  whole 
estate,  real  and  personal,  which  the  testator  gave  to  his  daughter, 
the  first  devisee.  He  gave  the  estate  which  is  in  controversy,  in 
the  first  place,  to  his  daughter  and  to  the  heirs  of  her  body  ;  and, 
by  a  further  clause  in  his  will,  he  provided  for  the  contingency 
of  his  daughter's  death,  without  leaving  lawful  issue  of  her  body. 
In  that  case  he  devised  all  the  estate  that  she  might  die  possess- 
ed of  or  entitled  to,  both  real  and  persoiuil.  under  and  hy  virtue  of 
his  will,  over  to  Benjamin  Davis  and  Lucy  Ann  Davis,  his 
nephew  and  niece.  The  estate  thus  devised  over  was  not  the 
estate  which  the  testator  had  devised  to  his  daughter,  but  it  was 
the  estate  which  she  might  die  possessed  of  or  entitled  to  under 
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his  will.  This,  al  most,  may  have  been  far  jess  than  the  entire 
estate  devised  to  the  daughter.  Had  the  testator  devised  ever 
so  much  of  the  real  and  personal  estate  devised  to  his  daughter, 
as  she  should  be  possessed  of  or  entitled  to  under  the  will,  at 
the  time  of  her  death,  the  amount  and  kind  devised  oyer  would 
have  been  the  same,  and  in  that  case,  the  limitation  or  devise 
pyer  would  have  been  void,  according  to  the  rase  of  The  Attor- 
v^ey  Genei;a!  v.  Hail,  Filz'g.  Rep.  314 ;  for  the  addition  of  the 
words,  "or  entitled  to"  in  the  case  at  bar,  were  merely  intend- 
ed to  include  the  estate  to  which  she  might  be  entitled  under  the 
will,  at  the  time  of  her  death,  but  which  she  had  not  then  actual- 
ly received.  By  the  case  just  cited,  it  appears  that  Hall  devised 
his  real  and  personal  estate  to  his  son,  and  to  the  heirs  of  his 
body,  and  if-  he  should  die  leaving  no  heirs  of  his  body  living, 
the  testator  devised  over  so  much  of  the  real  and  pergonal  estate 
as  his  son  should  be  possessed  of  at  his  death.  The  son  aliena- 
ted the  real  estate  by  a  common  recovery>  and  bequeated  the 
per^^onal  estate  by  will  to  his  wife,  and  died  without  issue.  The 
court  determined  that  the  limitation  over  was  void,  because  the 
absolute  ownership  had  been  given  to  the  son,  for  the  estate  was 
^Iven  to  him  and  the  heirs  of  his  body,  aipd  the  limitation  over 
was,  in  effect,  of  what  he  should  leave  unspent,  and  therefore  he 
had  power  to  dispose  of  the  whole.  Lord  Hardwicke  in  Read 
V.  Snell,  quotes  these  words  a  little  different;  but  I  think  the 
difference  is  immaterial  so  far  as  the  principle  is  concerned — see 
his  lannjuage  in  the  opinion  of  brother  Chilton.  Speaking  of  the 
case  of  The  Attorney  General  v.  Hall,  Chancellor  Kent  says, 
(16  Johns.  IL  585) — "The  point  of  that  case  then  was,  that 
where  an  estate  is  given  to  a  man  and  the  heirs  of  his  body,  with 
a  power  of  disposal  at  his  own  will  and  pleasure,  it  carries  with 
it  an  absolute  ownership,  repugnant  to  any  limitation  over  and 
destructive  of  it.  The  court  did  not  make  any  distinction  be- 
tween the  real  and  personal  estate,  and  say  that  tlie  limitation 
over  was  good  as  to  the  one  and  void  as  to  the  other.  They  said, 
generally,  that  flie  limitatioa  over  in  the  will  was  void,  because 
the  testator  gave  tlie  son  an  unquahfied  power  to  spend  the 
whole."  In  Ide  v.  Ide,  5  Mass.  R-  500,  the  testator  by  will 
gave  real  and  personal  estate  to  bis  son  and  to  his  heirs  and  as- 
signs forever,  and  then  added,  that  if  the  son  died  without  hcin 
(which  the  court  understood  in  that  case  to  mean  issue,)  the  es- 
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tate  which  he  should  leave  was  to  be  equally  divided  between  two 
others.  It  was  determined  that  the  limitation  over  was  void,  be- 
cause, as  nothing  was  limited  over  but  the  estate  he  might  leave, 
his  power  to  dispose  of  the  whole  was  clearly  to  be  implied, 
which  was  inconsistent  whh  the  limitation  over.  This  is  very 
much  the  same  as  a  limitation  over  of  what  the  first  taker  may 
die  possessed  of  or  entitled  to  under  the  will,  for  that  is  what  he 
leaves,  and  it  is  the  case  before  us.  If  we  look  at  the  provision 
made  for  the  dev?sees  over  in  the  two  cases  referred  to,  rather 
than  to  the  language  employed,  they  are  the  same  as  in  this  case. 
In  the  first  case,  the  testator  devised  over  so  much  of  the  estate 
as  the  first  taker  should  be  possessed  of  at  his  death — in  the  sec- 
ond, the  estate  which  he  should  leave.  In  the  present  case  the 
devise  or  limitation  over  is  of  the  estate  which  she  may  die  pos- 
sessed of  or  entitled  to  under  the  will.  In  neither  case  could  the 
person,  claiming  under  the  devise  over,  insist  on  more  than  the 
first  taker  had  left,  even  if  he  could  insist  upon  any;  and  in  all 
the  cases  the  first  taker  had  clearly  the  implied  power  of  aliena- 
tion over  the  whole  estate,  and  therefore  might  have  left  nothing. 
But  there  is  another  case  which  is  in  point,  Jackson  v.  Hull,  10 
Johns.  R.  19.  There  the  testator  gave  an  estate  to  his  son  Mo- 
ses, his  heirs  and  assigns,  and  added  "  in  case  my  said  son  Moses 
should  die  without  lawful  issue,  the  said  property  he  died  pos- 
sessed of,  I  will  to  my  son  Young,  his  lawful  issue"  &c.  The 
court  held  that  these  words  implied  a  power  of  alienation  by 
Moses,  and  consequently  an  absolute  ownership,  repugnant  to 
the  limitation  over  to  Young  and  destructive  of  it.  "The  said 
property  he  died  possessed  of"  were  the  descriptive  words  of 
what  was  limited  over  in  the  case  last  cited.  In  this  case  the 
words  of  description  are  "  all  the  estate  which  she  may  die  pos- 
sessed of  or  entitled  to  under  and  by  virtue  of  my  will."  The 
words  "  or  entitled  to"  &c.,  were  intended  to  embrace  that  por- 
tion of  the  estate  which  according  to  the  will  she  was  not  to  re- 
ceive for  a  considerable  time  and  which  she  might  not  receive 
in  her  lifetime.  But  the  testator  intended  to  devise  it  over  if 
she  was  entitled  to  it  at  the  time  of  her  death,  but  not  if  she  had 
disposed  of  it.  Hence,  there  were  two  portions  or  descrip- 
tions of  property  limited  over — that  of  which  she  might  die  pos- 
sessed, and  that  to  which  she  might  be  entitled  at  the  time  of 
her  death,  over  both  of  which  she  bad,  by  necessary  implica- 
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tion,  the  power  and  right  of  alienation,  and  therefore  the  abso- 
lute property.  I  am  not  aware  that  the  rule  of  law,  which  de- 
feats a  liniitation  over  after  a  previous  devise  with  an  unqualified 
power  of  disposal  in  the  first  taker,  has  recently  been  denied  any- 
where. It  is  a  rule  of  property,  upon  which  many  titles  may 
depend,  and  it  would  be  of  dangerous  tendency  now  to  unsettle 
it.  Neither  is  it  denied,  so  far  as  I  know,  but  that  this  power  of 
disposal  may  arise  by  implication,  though  it  should  be  clear.  In 
each  of  the  three  cases,  to  which  I  have  refered,  the  implication 
arose  out  of  the  language  which  the  testator  employed  to  de- 
scribe what  he  wished  to  limit  over.  In  each  of  the  cases,  as 
well  as  in  the  case  before  us,  the  descriptive  words  of,  the  es- 
tate, intended  to  be  limited  over,  in  effect  confine  it  to  what  the 
first  devisee  might  die  possessed  of  or  entitled  to,  and  the  first 
devisee  in  each  of  the  cases  might,  under  the  implied  power, 
dispose  of  the  whole  estate,  and  so  die  possessed  of  or  entitled 
to  nothing,  and  consequently  the  limitation  over  is  void  for  un- 
certainty. But  though  the  rule  is  generally  admitted,  as  a  rule 
not  to  be  shaken  at  this  day,  yet  there  has  been  much  dis- 
cussion with  regard  to  its  application  to  cases,  among  which  are 
the  cases  of  Coates'  Appeal.  2  Barr's  R.  129,  and  Smith  v.  Bell, 
6  Pet.  R.  68.  Those  cases  turned  upon  what  was  supposed  to 
be  the  intention  of  the  testators.  It  was  thought  they  did  not  in- 
tend to  give  to  the  first  divisees  the  power  to  alienate  absolutely 
what  was  limited  over.  There  is  no  doubt,  a  power  of  the  kind 
cannot  exist  unless  so  intended  by  the  testator,  but  whether  he 
intended  it  or  not  is  to  be  determined  by  the  will.  The  whole 
will  is  to  be  looked  to,  but  in  my  judgment,  there  is  nothing  in 
the  will  we  are  considering,  which  in  the  smallest  degree  con- 
trols or  restrains  the  power  of  disposal  which  is  given  to  the 
testator's  daughter.  In  the  course  of  his  opinion  in  the  case 
last  cited,  Chief  Justice  Marshall  observed — "In  the  construc- 
tion of  ambiguous  expressions,  the  situation  of  the  parties  may 
very  properly  be  taken  into  view.  The  ties  which  connect  the 
-testator  with  his  legatees,  the  affection  subsisting  between  them, 
the  motives  which  may  reasonably  be  supposed  to  operate  with 
him,  and  to  influence  him  in  the  disposition  of  his  property,  are 
all  entitled  to  consideration  in  expounding  doubtful  words,  and 
ascertaining  the  meaning  in  which  the  testator  used  them."  It 
cannot  be  admitted  that  there  are  any  ambiguous  expressions 
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or  doubtful  words  in  the  limitation  over  which  we  are  considering. 
Sucii  expressions  and  words,  precisely  such  in  substance,  have 
fceen  settled  thrice  by  courts  of  acknowledged  respectability,  and 
we  only  follow  their  lead.  But  i  apprelier\d  that  what  was  so 
well  said  by  Judge  MarshaH  furnishes  strong  reasons  for  apply- 
•ins:  the  rule  in  this  case-  The  first  devisee  was  the  testator's 
slaughter,  and  it  appears  fey  the  will  that  she  must  have  been  a 
very  young  chil(^,  for  she  was  not  yet  married.  She  was  the 
•first  and  dearest  object  of  his  affections,  for  it  is  to  be  infered 
that  he  had  no  other  child.  She  was  about  to  be  deprived  of 
-Ills  parental  care  and  left  with  no  other  provision  than  the  estate 
devised.  This  in  name  and  substance  was  given  to  her  and 
4)ers,  but  over,  so  far  as  not  consumed  or  disposed  of  by  her,  to 
fi  nephew  and  niece  of  the  testator,  who  were  certainly  not  the 
•first  objects  of  his  bounty.  It  is  not  probable  that  it  was  the 
testator's  Intention  to  confine  her,  come  what  might,  to  the  profits 
of  the  estate,  merely  that  the  estate  itself  might  go  over  to  a 
nephew  and  niece.  Hence,  in  this  case,  it  is  reasonably  certaip 
that  the  testator  actually  intended  to  reserve  for  her  the  power 
■of  disposal.  This  he  had  the  full  power  to  do,  but  he  had 
not  the  legal  power  to  devise  over  what  she  might  leave,  or  die 
possessed  of,  or  entitled  to,  at  the  time  of  her  death,  under  his 
will,  and  as  a  majority  of  the  court  is  of  that  opinion,  it  disposes 
of  the  case,  without  going  Into  those  other  questions  upon  this 
'limitation  which  were  argued  by  the  couusej  on  both  sides  witli 
•unusual  learning  and  abilitv. 


STRONG  vs.  BE[lOUJON. 

1.  The -rule  of  laAv  is  to  intend  that  an  award  is  made  -of  and  upon 
t)ie  promises,"  luile.ss  the  contrary  appears. 

2.  Where  the  submission  is  of  matters  which  couceru  one  of  die  parties 
in  his  own  riyht,  and  as  guardian,  but  docs  jiot  rcquir>e  the  arbitrator^ 

^    to  separate  the  one  inter*'st  from  the  other,  an  a\v:\rd  in  favor  of  su<  h 
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party  cantiot  be  objected  to  for  uncertainty,  because  it  fails  to  show 
what  is  awarded  to  him  in  his  own  right,  and  what  as  guardian.     If 
•  ■it  should  become  a  material  question  in  a  future  suit  about  the  same 
jftHiatters,  extraneous  evidence  will  be  admissible  to  prove  it, 

3.  An  award  is  not  necessarily  wanting  in  mutuality,  because  nothing 
Ls  recpiireJ  to  be  done  by  one  of  the  parties. 

4.  A  guardian  may  submit  for  his  ward,  and  is  bound  by  the  award  in 
the  ordinary  way,  in  which  one  man  is  bound,  w^ho  binds  himself 
for  the  acis  of  another. 

5.  Where  the  submission  is  independent  of  the  ststtute,  and  not  under 
an  order  of  court,  and  there  is  no  agi*eement  that  the  au  ard  sliall  be 
made  a  rule  of  court,  gro.ss  partiality  in  the  arbitrators  is  no  defence 
to  an  action  at  law  for  the  non-performance  of  the  award. 

Error  to  the  Circuit  Court  of  Mobile.     Tried  before  the 
Hon.  John  Brngg. 

Debt  on  arbitration  bond  by  the  plaintiff  against  the  defend- 
ant in  error.  The  declaration  counts  on  the  penalty  alone. 
The  defendant  craved  oyer  of  the  bond  and  condition,  which 
being  set  out,  he  pleaded  no  award.  The  plaintiff  replied  a 
submission  and  award,  oyer  of  which  being  craved  by  the  de- 
fendant, they  are  set  out  as  follows:  "  Whereas  a  dispute  and 
controversy  has  arisen  and  is  still  depending  between  Charles 
D.  Strong  for  himself  and  as  guardian  of  tlie  heirs  of  Joseph 
Lernonier,  deceased,  of  the  one  part,  and  Claude  Beroujon,  of 
the  other  part,  in  reference  to  and  concerning  certain  property 
embraced  in  a  lease,  and  also  as  regards  the  stipulations  of  the 
lease,  made  by  Charles  Delage  and  Benjamin  Wilkins  as  exe- 
cutors of  the  said  Joseph  Lernonier  to  the  said  Claude  Berou- 
jon and  one  Clement  Ducautremont,  dated  the  1st  day  of  Janu- 
ary eighteen  hundred  and  thirty-seven,  for  the  ending  and  de- 
ciding of  said  controversy,  it  is  hereby  mutually  aj^reed  by  and 
between  the  said  parties  tliat  tlie  matter  in  difference  beivvcen 
them  shall  be  refered  and  submitted  to  the  arbitrament  and  de- 
termination of  Patrick  O'Neal,  James  F.  Cunningham,  Hind- 
man  Barney,  &;c.,  or  a  majority  of  them,  .so  as  the  said  arbitra- 
tors or  a  majority  of  them  do  make  and  publish  tlieir  award  ia 
writing  ready  to  be  delivered  to  the  said  parlies  on  or  before 
Friday,  ihe  thirtieth  day  of  ihis  present  mouth  of  January,  A.  D. 
IS46.  And  it  is  hereby  mutually  agreed  by  and  between  the 
■said  parties  that  the  award  and  decision  in  writing  of  the  arbi- 
13 
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Irators  or  a  majority  of  them  shall  be  final  and  complete,  and 
binding  upon  the  parties." 

"  The  subscribers,  a  majority  of  the  arbitrators,"  &c.,  "  do 
decide  as  follows  and  publish  this  as  our  decision — 1st.  That 
Mr.  Beroujon  shall  deliver  to  Mr.  C.  D.  Strong  the  immediate 
possession  of  all  the  property  now  held  by  the  former,  including 
the  improvements  of  every  kind,  on  the  square  bounded  by 
Scott  Bayou,  Dauphin,  and  St.  Francis  streets,  and  Spring  Hill 
road  ;  2d.  That  Mr.  Beroujon  shall  pay  to  Mr.  Strong  tbe  sum 
of  two  hundred  and  twenty  dollars,  being  the  balance  due  the 
latter,  after  deducting  the  value  of  said  improvements  from  the 
amount  due  to  Mr.  Strong  for  rent  of  the  premises  and  for  non- 
fulfilment  by  Mr.  Beroujon  of  the  terms  of  the  lease  made  to 
him  by  Messrs.  Benj.  Wilkins  and  C.  L.  Delage — this  payment 
to  be  made  in  cash  on  1st  Feb.  1846.  Mobile,  30th  January 
1846."  The  defendant  thereupon  demurred  to  the  plaintiff's 
replication,  which  demurrer  was  overruled.  The  defendant 
then  rejoined,  "that  in  making  the  said  award  in  the  said  repli- 
cation mentioned,  the  said  arbitrators  acted  with  gross  partiality 
in  favor  of  the  plaintiff,  ^vhich  he  is  ready  to  verify,  &c."  To 
this  rejoinder  the  plaintiff  demurred  and  his  demurrer  was  over- 
ruled. Issue  being  then  joined,  the  cause  was  submitted  to  a 
jury  and  a  verdict  returned  for  the  defendant.  The  overruling 
of  the  plaintiff's  demurrer  to  the  defendant's  rejoinder  is  the 
error  now  assigned. 

Hopkins,  for  the  plaintiff  in  error: 

Fraud  or  other  misconduct  of  arbitrators  is  no  defence  at  law 
in  an  action  upon  the  award,  unless  the  submission  by  the  agree- 
ment of  the  parties  was  to  be  made  a  rule  of  Court. — 9  Johns. 
R.  212-18;  Cranston  v.  Kenny's  Ex'rs,  3  ib.  364-65;  Barlow 
V.  Todd,  Watson  on  Arb.  &  Aw.;  Law  Lib.,  (Feb.  No.,  1848,) 
212-16-17,  top  pages;  1  Saun.  495,  note  3;  6  Pick.  R.  273-74; 
Bean  v.  Farnam,  Clay's  Dig.  52,  "^  12.  The  demurrer,  there- 
fore, ought  to  have  been  sustained  to  the  defendant's  rejoinder, 
in  which  be  avered  that  that  the  arbitrators  in  making  the  award 
acted  with  gross  partiality  in  favor  of  the  plaintiff. 

A  court  of  equity  only  could  afford  relief  for  fraud  or  other 
misconduct  in  arbitrators  in  making  award,  in  a  case  like  this, 
where  there  was  no  aorreement  to  make  the  submission  a  rule  of 
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a  court  of  law.— Feb.  No.  1848,  of  the  Law  Lib.  212-16-17, 
top  pages;  9  Johns.  212-13;  3  ib.  364-65.  V* 

W.  G.  Jones,   for  the  defendant: 

1,  It  may  be  conceded  that  the  courts  are  generally  inclined 
to  favor  and  support  awards.  In  this  case,  however,  there  is 
no  reason  for  the  court  to  incHne  in  favor  of  the  award ;  for  the 
plaintiff  by  his  pleading  admits  that  the  arbitrators  were  guilty  of 
gross  partiality  in  his  favor  in  making  the  awafd,  and  a  jury  bas 
nioreover  foond  that  the  fact  was  so.  We  must  take  for  granted 
then  in  this  case,  that  the  arbitrators  were  guilty  of  gross  par- 
tiality, and  when  that  is  the  case  the  courts  are  strongly  against 
supporting  the  award. — Watson  on  Awards,  299-300. 

2.  The  submission  and  award  are  made  parts  of  the  record 
and  set  out  by  the  pleadings,  and  the  demurrer  brings  up  the 
question  of  the  sufficiency  of  the  submission  and  the  legal  va- 
lidity of  the  award.  An  award  must  be  confined  to  the  matters 
submitted. — Watson  on  Aw.  179;  Law  Lib., vol.  59.  It  is  in- 
sisted, that  in  examining  the  submission  and  award  it  is  appa- 
rent that  the  arbitrators  took  into  consideration  matters  not  sub- 
mitted to  them.  Property  is  directed  to  be  surrendered,  which 
does  not  appear  to  be  embraced  in  the  submission.  They  de- 
cide on  rents  when  there  is  no  submission  as  to  rents.  An 
award  must  be  certain. — Watson  on  Aw.  204.  This  award  is 
uncertain.  Strong,  as  guardian  of  Lemonier's  heirs  and  in  his 
own  right,  had  claims  against  Beroujon  which  were  submitted. 
The  tiward  does  not  show  whether  the  property  is  to  be  given 
up  to  Strong  as  guardian,  or  in  his  own  right,  nor  whether  the 
money  is  to  be  paid  to  him  as  guardian  or  in  his  own  right. 
An  award  must  be  mutual. — Watson  on  Aw.  232.  In  this 
award  there  is  no  mutuality.  Nothing  whatever  is  required  to 
be  done  by  Strong.  All  that  is  required  to  be  done  is  re- 
quired to  be  done  by  Beroujon. — Veale  v.  Warner,  1  Saun. 
R.  320.  It  appears  that  the  interests  and  claims  of  infants  were 
submitted.  The  rights  of  the  infants  are  not  bound  or  pre- 
cluded by  the  submission  and  award,  and  for  this  reason  there 
is  a  want  of  mutuality  iu  the  award. — Watson  on  Aw.67;Biddle 
V.  Dowse,  0  B.  &  Cress.  225.  The  proper  mode  of  taking  ad- 
vantage of  any  of  the  objections  appearing  on  the  face  of  the  sub- 
mission or  award,  is  to  set  them  out  ip  oyer,  and  demur,  as  is  done 
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in  this  case. — Watson  on  Aw.  245.  The  demurrer  will  undoubt- 
edly reach  back  to  the  first  substantial  defect  in  the  pleadings,  and 
the  plaintiff's  replication  being  bad,  judgment  was  properly- 
rendered  against  him  on  the  demurrer. 

3.  But  even  if  the  award  is  not  bad  on  its  face,  it  is  insisted 
that  it  is  bad  because  of  the  gross  partiality  of  the  arbitrators. 
It  must  be  conceded  that  if  the  award  had  been  made  under  a 
rule  of  court  in  a  suit  pending  or  under  our  statute  in  relation 
to  &wards»  the  award  would  be  set  aside  by  the  court  for  gross 
partiality.  Why  should  a  different  rule  prevail  in  a  suit  on  the 
arbitration  bond  ?  Why  in  that  case  should  the  party  aggrieved 
be  driven  into  chancery  for  relief?  The  question  has  not  beea 
decided  in  our  court.  It  is  res  intcgra  in  this  court.  We 
should  rather  follow  principle,  reason  and  expediency  then,  than 
blindly  follow  in  the  rut  of  precedent.  There  are  no  doubt 
cases  in  which  it  has  been  hefd  that  in  such  cases  the  party 
must  apply  to  chancery  for  relief,  but  on  examination  it  will  be 
found  that  all  those  cases  are  founded  not  on  principle  or  bind- 
ing authority,  but  on  an  editorial  conjecture  cootained  in  the 
notes  to  the  cases  of  Veale  v.  Warner.  1  Saun.  R.  326.  The 
leaning  of  the  common  law  courts  is,  in  modern  times,  to  ad- 
mit equitable  defences,  and  not  unnecessarily  to  drive  parties 
into  the  tedious  and  expensive  process  of  a  chancery  sait.  Irt 
strictly  analogous  cases,  in  suits  on  awards  and  arbitrationr 
bonds,  the  defence  by  plea  is  admissible. — .See  particularly, 
Fisher  v.  Pimbley,  11  East.  188;  Gisborne  v.  Hart.  5  Mees.  & 
Welsby,  50;  Harker  v.  Hough,  2  Hals.  R.  428;  Allen  v.  Wat- 
son, 16  Johns.  R.  205.  It  is  also  insisted  that  under  the  equity 
of  our  statutes,  (Clay's  Dig.  50,  §  2;  lb.  52,  <^§  12-14,)  this 
defence  may  be  pleaded. 

PARSONS,  J. — The  replication  states  the  submission  and 
the  award.  The  demurrer  to  the  replication  should  have  been 
sustained,  if  there  was  a  fatal  defect  in  the  submission  or  the 
award,  ajrijarcnt  on  their  face.  The  plaintiff  was  a  party  in  his 
own  right  and  as  guardian  of  the  heirs  of  Joseph  Lemonier, 
deceased,  and  the  controversy  submitted  was  in  reference  to 
certain  property  en)braced  in  a  lease,  which  is  described,  and  to 
its  stipulations.  By  the  award,  as  staled  in  the  replication  and 
set  out  on  oyer,  the  defendant  was  required  to  deliver  to  the 
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plaintiff  the  possession  of  some  real  estate  which  is  described, 
and  to  pay  to  the  latter  $220,  as  the  balance  due  to  him,  after 
deducting  the  value  of  the  improvements  from  the  amount  due 
to  the  plaintiff,  for  rent  of  the  premises,  and  for  the  non-fulfil- 
ment by  the  defendant  of  the  terms  of  the  lease.  It  is  con- 
tended that  it  is  apparent  the  arbitrators  took  matters  into  con- 
sideration that  were  not  submitted,  but  we  think  this  does  not 
appear.  It  does  not  appear  that  the  property  to  be  surrendered 
was  not  the  same  which  was  in  part  the  matter  of  controversy  that 
was  submitted,  for  it  was  the  same,  so  far  as  appears,  that  was 
embraced  in  the  lease :  And  as  the  stipulations  of  the  lease 
were  also  referred,  the  money  awarded  to  be  paid  was  a  conse- 
quence of  that,  and  within  the  submission,  so  far  as  appears. 
The  demands  for  rents,  it  is  to  be  presumed,  arose  under  the 
stipulations  of  die  lease.  The  rule  of  law  now  is  to  intend  that 
the  award  is  made  "of  and  upon  the  premises,"  unless  the  con- 
trary appear. — Gray  v.  Gwinnap,  1  Barn.  &  Aid.  lOG;  Watson 
on  Arb.  &  Aw.  176,  and  cases  cited. 

2.  It  is  contended  that  the  award  is  uncertain,  because  it  does 
not  show  what  was  awarded  to  the  plaintiff  in  his  own  right  and 
what  as  guardian.  This  was  not  required  by  the  submission, 
but  if  it  should  ever  be  a  material  question,  in  the  event  of  a 
future  suit  about  the  same  matters,  evidence  will  be  admissible 
to  prove  it — in  re  Brown  &  Croydon  Canal  Co.,  9  Adol.  & 
Ellis,  522. 

3.  It  is  contended  that  the  award  was  not  mutual,  because 
nothing  was  required  to  be  done  by  Strong.  But  it  appears 
that  the  arbitrators  made  an  allowance  to  the  defendant  for  the 
improvements,  which  diminished  the  plaintiff's  demands.  An 
award,  however,  is  not  necessarily  wanting  in  mutuality,  be- 
cause nothing  is  required  of  one  of  the  parties. 

4.  It  is  further  insisted  that  there  is  a  want  of  mutuality,  be- 
cause the  claims  of  infants  were  submitted,  and  they  are  not 
bound  by  the  award,  and  for  this  the  counsel  relies  on  Biddic 
V.  Dowse,  G  Barn.  &c  Cress.  2-55.  There  are  several  circum- 
stances to  distinguish  that  case  (ron\  this,  but  it  is  sufHcient  to 
mention  one  of  them.  Some  of  the  jiurcics  to  the  submission  in 
that  case  were  infants,  who  had  been  parties  to  a  suit  by  their 
next  friend.  Tlie  matters  for  which  the  suit  was  brought  were 
£ubmiited  to  arbitrators.     This  was  done  under  order  of  h  c 
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court,  by  consent  of  the  attornics  of  the  'parties  in  the  suit.  It 
was  held  that  no  sufficient  authority  to  refer  on  behalf  of  the 
infant  plaintiffs  was  shown,  the  attornies  having  no  such  autho- 
rity, and  that  therefore  the  submission  was  not  mutual,  and 
consequently  the  award  was  bad.  It  did  not  appear  in  that 
case  that  the  next  friends  of  the  infants  consented  to  the  refer- 
ence. If  tliere  had  been  consent,  even  by  the  next  friend,  the 
court  would  probably  have  sustained  the  submission,  for  Ab- 
bott, Chief  Justice,  observed  in  the  case:  "If  in  fact  the  next 
friends  of  the  infants  did  take  this  obligation  upon  themselves, 
that  matter  ought  to  have  been  specially  avered  and  shown"  by 
the  declaration,  for  it  appeared  by  the  declaration  that  the  order 
of  reference  was  made  by  consent  of  the  attornies.  The  court 
therefore  held  that  the  submission  was  not  mutual.  The  true 
rule  is  laid  down  in  Watson  on  Arb.  &  Aw.  G8,  thus :  "Al- 
though an  infant  cannot  submit,  his  guardian  or  other  person 
may  submit  for  him,  and  the  person  submitting  shall  be  bound 
by  the  award  in  the  ordinary  way,  as  one  man  is  bound  when 
he  binds  himself  for  the  acts  of  another."  In  the  case  at  bar, 
the  submission  was  made  by  the  guardian  himself,  which  dis- 
tinguishes this  case  from  that  of  Biddle  v.  Dowse.  The  de- 
murrer to  the  replication  was  therefore  properly  overruled,  and 
consequently  the  demurrer  to  the  rejoinder  cannot  fall  back 
upon  the  replication,  as  being  the  first  defective  part  of  the 
pleadings.  The  counsel  for  the  plaintiff  contended  that  if  the 
replication  is  bad  (which,  however,  he  denied)  the  demurrer  to 
the  rejoinder  could  not,  under  the  circumstances  of  this  case, 
be  applied  to  the  replication,  or  to  the  submission  or  award  as 
part  of  the  replication  ;  but  it  is  not  necessary  for  us  to  decide 
that  question. 

5.  The  defendant's  demurrer  to  the  replication  having  been 
overruled,  he  rejoined  that  the  arbitrators  acted  with  gross  par- 
tiality in  favor  of  the  plaintiff,  and  to  this  rejoinder  the  plaintiff 
demurred,  and  his  demurrer  was  overruled,  and  that  is  assigned 
as  error. 

The  question  is,  whether  the  matter  stated  in  the  rejoinder  is 
cognizable  in  the  courts  of  common  law.  If  the  award  had 
been  taken  taken  under  the  statute,  the  facts  stated  in  the  rejoin- 
der would  have  been  sufficient,  in  the  court  of  law,  to  set  aside 
the  award,  according  to  the  statute. — Clay's  Dig.  50.     But  the 
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submission  and  award  in  tiiis  case  were  independent  of  the 
statute,  and  they  were  made  under  no  rule  or  order  of  court, 
nor  was  there  any  agreement  that  they  should  be  made  a  rule  of 
court.  This  distinguishes  the  present  case  from  the  cases  in 
the  books  in  which  the  courts  of  law  have  summarily  relieved 
parties  against  awards  that  were  brought  about  by  corruption  or 
misconduct  of  the  arbitrators.  This  case  is  within  the  general 
rule,  *'  il>at  corruption  or  misconduct  in  the  arbitrators  is  no  de- 
fence to  any  action  whatever,  brought  for  the  non-performancei 
of  the  award,"  the  remedy  being  in  equity. — Watson  on  Arb. 
&  Aw.  212-16.  Judge  Spence  observed,  in  Cranston  v. 
Kenny's  Ex'r,  9  Johns.  R.  212,  "  Under  the  statute,  and  when 
the  submission  is  agreed  to  be  made  a  rule  of  court,  power  is 
given  to  the  courts  of  common  law  jurisdiction  to  set  aside 
any  arbitration,  or  umpirage,  procured  by  corruption  or  undue 
means,  and  this  is  the  limit  of  the  authority  of  those  courts." 
This  is  the  general  doctrine  stated  in  the  books,  and  we  have 
not  been  refered  to  a  single  case  to  the  contrary,  in  reference  to 
such  a  case  as  this.  The  defendant's  counsel,  however,  refered 
us  to  several  cases  which  he  considered  analogous,  and  ably 
controverted  the  rule  upon  which  we  rely,  as  having  commenced 
in  error,  and  as  being  opposed  to  the  equity  of  our  statute  and 
to  the  principle  of  other  cases,  which  are,  however,  not,  as  he 
admitted,  precisely  in  point.  But  after  full  consideration,  we 
feel  bound  to  adhere  to  what  we  think  is  the  well  estab- 
lished rule  in  the  present  case,  and  consequently  we  think 
tlie  rejoinder  was  bad.  The  judgment  is  therefore  reversed 
and  the  cause  is  remanded. 
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WILSOxN'S  HEIRS  vs.  WILSOxN'S  ADM'K. 

i.'  Every  reasonable  intendment  will  be  made  in  favor  of  the  juJg- 
■  ment  or  decree  of  a  conrt,  rendered  in  a  matter  within  its  jnrisdic'ibn 

2.  Where,  therefofe,  a  decree  of  the  Orphans'  Court  on  the  final  settU  - 
ment  of  an  estate,  in  which  the  distribntees  occupy  the  place  of  their 
deceased  mother,  recites  :   '•  It  appearing  that  the  heirs  of  A.  U.  &  S. 

.  H ,  his  wife,  have  received  advancements  made  to-  tlie  said  A.  II.  ia 
his  lifetime"  &c.,  the  presumption  will  be  indulged,  if  necessary  to 
support  flie  decree,  either  that  the  advancements  were  made  to  the 
said  A.  H.,  in  the  lifetime  of  his  wife,  or,  if  made  since  her  death. 
that  he  had  authority  to  receive  tltemv  and  that  the  property  so  ad- 
vanced has  been  actually  received  by  the-  jespective  heirs  in  equal 
portions. 

3.  The  advancement  of  the  husband,  tlie  wife  li\'ing:iis  an  advancement 
.  of  the  wife,  and  after  her  death  should  be  charged  against  those,  who 

occupy  the  same  relation  to  the  estate  of  him,  by  whom  such  advance- 
ment was  made,  that  she  would  have  occniried,  if  living. 

4.  And  in  such  case  tlte  advancement  must  on  final  settlement  be 
brought  into  lirAchpet  by  the  representatives  of  the  wife,  before  they 
can  be  allowed  to-  participate  in  the  distribitf  ion. 

5.  Infants  of  themselves  are  incapable  of  electing  whether  they  will  ac- 
count for  advancements,  or  be  excluded  from  the  distribution,  on  final 
settlement  of  the  estate,  and  their  exclusicrn,  without  the  previous  ap- 
pointment of  a  guardian  ad  fitem  to  represent  them,  and  protect  their 
interests,  is,  therefore,  erroneous.  (Overruling  Parks  v.  Stouum,8  Ala. 
752,  so  far  as  it  asserts  a  contnuy  doctrine.) 

Errqr  to  ibe  Orphans'  Court  of  Monroe. 

Leslie,  for  the  plaintiffs  in  error  r 

1.  An  advancement  must  be  made  to  the  heir  of  the  intestate? 
therefore  the  record  should  show  conclusively,  that  the  advance- 
ment was  made  to  the  children  (and  each  of  them,)*  of  Sarah 
Hammond.  The  record  states  that  the  advancemeni  was  made 
to  Asa  Hammond  in  his  lifetime.  Asa  Hammond  bad  no  au- 
thority to  receive  an  advancement  to  his  children.  He  was  not 
their  guardian,  and  it  will  not  be  presumed  that  he  had  any  aa- 
ihority  to  receive  money  for  iiis  children. 

2.  It  is  the  duty  of  the  court  to  appoint  guardians  ad  litem, 
for  infants,  in  order  to  protect  their  rights. — Jenkins'  Distributees 
V.  Jenkin's  Adm'r,  16  Ala.  693 ;  Kavanaugh  &  Wife  v.  Thorap- 
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son,  16  Ala.  827.  These  cases  show  that  it  is  not  necessary 
that  the  infant  should  come  into  court  and  contest  the  account 
before  the  court  should  appoint  a  guardian,  as  laid  down  in  Parks 
V.  Stonum,  8  Ala.  752.  An  infant  has  not  capacity  to  come  in 
and  contest  the  account.  If  the  infant  could  come  and  contest 
the  account,  there  would  not  be  any  reason  or  necessity  to  ap- 
point a  guardian,  and  the  Legislature  intended  to  protectthe  rights 
of  those  who  did  not  have  capacity  to  protect  their  own  interests. 
3.  The  record  should  show  affirmatively  that  notice  had  been 
given.  The  statement  that  the  notice  previously  ordered  had 
been  given  is  of  no  greater  effect  than  that  legal  notice  had  beeo 
given. — 9  Ala.  430. 

ToRREY,  for  the  defendants  : 

1.  There  is  no  bill  of  exceptions  in  this  case,  and  this  court 
is  not  informed  of  the  evidence  upon  which  the  decree  below 
was  founded.  The  decree  recites  that  the  court  below  was  sat- 
isfied that  "  the  children  of  Sarah  Hammond  received  advance- 
ments made  to  the  said  Asa  Hammond  in  his  life-time."  In  the 
absence  of  a  bill  of  exceptions,  this  court,  in  support  of  the  judg- 
ment below,  will  presume  that  the  evidence  to  this  effect  was 
sufficient;  that  the  money  was  so  paid,  was  an  advancement, 
and  that  Asa  Hammond  was  authorised  (as  guardian  or  other- 
wise) to  receive  it.  Whether  the  court  erred  or  not,  is  a  ques- 
tion which  wholly  depends  upon  the  evidence;  and  in  the  ab- 
sence of  this,  every  intendment  will  be  made  in  favor  of  the 
regularity  of  the  proceedings  of  courts  of  competent  jurisdiction. 

2.  It  is  urged  that  the  court  below  erred  in  not  having  appoint- 
ed guardians  ad  litem  for  the  infant  children  of  Sarah  Hammond. 
In  reply  to  this — the  duty  of  the  court  to  appoint  guardians  ad 
litem,  is  laid  down  in  Taylor  Sc  Wife  v.  Reese,  4  Ala.  121,  as 
well  as  in'Jenkin's  Distributees  v.  Jenkin*s  Adm'r,  16  Ala.  693, 
and  in  Kavanaugh  &  Wife  v.  Thompson,  16  Ala.  827.  The 
act  of  February,  1843,  (Clay's  Dig.  229,)  which  makes  it  the 
duty  of  the  Orphans'  Court  to  appoint  guardians  aJ  litem  for  in- 
fant distributees  "  when  necessary,"  merely  enacts  what  the  Su- 
preme Court  had  ruled  to  be  necessary  in  Taylor  &  Wife  v. 
iUcse,  previous  to  that  enactment. 

In  Parks  v.  Stonum,  8  Ala.  752,  this  point  was  distinctly 
brought  forward  before  this  court,  and  the  decree  below  sought 
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to  be  reversed  for  the  failure  in  making  such  an  appointment.  In 
this  case  a  very  clear  and  marked  distinction  is  drawn  between 
it  and  the  cases  (both  before  and  since)  refered  to  above. 

As  in  Parks  v.  Stonum,  so  it  is  in  the  case  at  the  bar.  The 
record  shows  that  all  the  requirements  of  the  statutes  and  the 
previous  orders  of  the  court  had  been  fully  complied  with.  Four 
vjreeks  previous  notice  of  final  settlement  had  been  given  by  pub- 
lication in  a  Mobile  newspaper,  for  the  special  benefit  of  the 
non-resident  distributees,  and  at  the  end  of  that  time  they  did 
not  appear.  They  were  not  before  the  court.  The  record 
shows  that  Lindsey  the  administrator,  who  also,  was  the  claim- 
ant of  one  share  of  the  estate,  and  Vernon,  who  claimed  another 
share  of  the  estate,  were  the  only  parties  who  were  before  the 
court.  The  others  had  been  notified  by  publication,  and  failed 
to  appear.  They  were  beyond  the  jurisdiction  of  the  court. 
How  then  could  the  court  below  appoint  guardians  ad  litem  for 
parties  which  were  not  before  it,  which  failed  to  appear,  which 
were  wholly  beyond  its  jurisdiction,  which  could  not  be  reached 
by  its  process,  which  could  not  be  made  liable  for  costs.  Having 
thus  failed  to  appear  either  by  guardian  or  next  friend,  and  the 
court  having  exhausted  its  means  to  bring  the  parties  before  it  by 
publication,  it  is  clear,  from  die  deliberate  opinion  of  this  court, 
that  "  the  decree  cannot  now  be  set  aside,  the  proceedings  of  pub- 
lication and  auditing  having  been  in  conformity  with  the  statute." 
—8  Ala.  755. 

In  Jenkin's  Distributees  v.  Jenkin's  Adm'r,  16  Ala.  693,  it  is 
apparent  that  the  infants  were  within  the  jurisdiction  of  the  court 
and  properly  before  it.  A  guardian  adjiitcm  there  was  duly  ap- 
pointed, but  the  error  was  that  the  record  did  not  show  that  he 
accepted  the  trust  or  acted  under  it.  And  so  in  every  other  case, 
where  the  necessity  of  the  appointment  is  urged,  it  is.clear  that 
the  infants  were  legally  before  the  court.  But  the  case  now  at 
bar  corresponds,  in  all  these  respects,  with  that  of  Parks  v.  Sto- 
num, 8  Ala.  752,  and  "  the  consequence  is  that  the  decree  can- 
not now  be  set  aside."  Whatever  relief  equity  may  give,  it  is 
clear  that  the  court  below  did  not  err. 

CHILTON.  J. — This  was  a  proceeding  in  the  Orphans' 
Court  of  Monroe,  for  the  final  settlement  of  the  estate  of  Mary 
Wilson,  deceased. 
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Upon  the  settlement,  James  Robinson,  who  was  the  execu- 
tor of  one  of  the  deceased  distributees,  moved  the  Orphans* 
Court  "to  exclude  the  heirs  of  Asa  Hammond,  as  legal  repre- 
sentatives of  the  estate  of  Mary  Wilson,  upon  the  ground  that 
the  said  Asa  Hammond  received  monies,  goods,  chattels,  and 
effects,  in  the  life-time  of  the  said  Mary  Wilson,  amounting  to 
seven  or  eight  hundred  dollars  in  value,  which  were  received  by 
said  Hammond  as  an  advancement  to  him,  and  which  had  not 
been  brought  into  hotchpot,  as  required  by  the  statute.  The 
entry  of  final  settlement  recites:  "It  appearing  that  the  heirs  of 
Asa  Hammond,  and  Sarah  Hammond,  his  wife,  have  received 
advancements  made  to  the  said  Asa  Hammond  in  his  life-time, 
amounting  to  seven  or  eight  hundred  dollars;  it  is  therefore  or- 
dered that  said  heirs  be  excluded  from  any  share  in  said  estate." 

It  is  objected  by  the  plaintiffs  in  error,  that  the  advancements 
made  to  Asa  Hammond  could  not  properly  be  charged  against 
his  children,  it  not  appearing  that  he  was  their  guardian,  or  that 
he  had  any  authority  to  receive  such  advancements  for  them. 
The  entry,  it  is  true,  is  quite  unsatisfactory,  but  the  court  having 
jurisdiction  to  make  the  setdement,  we  are  authorised  to  make 
all  reasonable  intendments  in  favor  of  the  regularity  of  its  de- 
cree.—6  For.  219;  1  Ala.  710;  4  ib.  158;  6  ib.  870;  15  ib. 
499.  Wq  are,  therefore,  allowed  to  infer,  for  the  purpose  of 
supporting  the  judgment,  that  the  advancements  were  made  to 
Asa  Hammond  in  the  life-time  of  his  wife,  who  was  the  daughter 
of  the  intestate,  or.  that  if  since  made,  said  Hammond  was  duly 
authorised  to  receive  the  same,  and  that  the  property  so  ad- 
vanced has  actually  been  received  by  the  respective  children  of 
Sarah,  in  equal  portions.  If  either,  or  all  of  these  hypotheses,  were 
necessary  to  sustain  the  decree,  we  think  we  should  be  com- 
pelled to  indulge  a  presumption  of  their  existence. 

The  advancement  of  the  husband,  living  the  wife,  would  be 
an  advancement  of  the  wife,  and  should  be  charged,  after  the 
death  of  both  the  husband  and  wife,  against  those  who  occupy 
the  same  relation  to  the  estate  of  the  wife's  motiier  which  she 
occupied. 

In  Andrews,  Adm'r,  v.  Hall  et  al.j  15  Ala.  89,  we  held  that 
the  law  requires  the  child,  whose  deceased  parent  has  been  ad- 
vanced in  his  life-time,  to  bring  into  hotchpot  the  share  which 
has  been  so  advanced,  or  its  value,  before  such  child  can  be 
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allowed  to  participate  in  the  distribution  of  the  intestate's  estate, 
since,  as  the  representative  of  his  father,  he  couhJ  have  no  bet- 
ter claim  than  he  would  have  if  living. — Citing  2  Wms.  on  Ex'rs 
919;  Proud  v.  Turner,  2  P.  Wms.  5G0. 

In  the  case  before  us  the  children  of  Mrs.  Hammond  are  en- 
titled to  the  same  distributive  share  which  she  would  be  entitled 
to,  were  she  in  life  and  seeking  a  distribution.  If,  on  the  mar- 
riage or  afterwards,  advancements  were  made  to  her  liusband, 
the  cliildren,  we  think,  should  be  required  to  bring  such  provi- 
sion or  its  value  into  the  estate  for  distribution,  and  if  they  fail 
to  do  it,  as  required  by  the  statute,  that  they  should  be  excluded 
from  all  participation  in  the  distribution  of  the  estate.  We  can- 
riot;  therefore,  hold  that  the  court  below  erred  in  this  portion  of 
the  decree,  as  the  facts  upon  which  it  is  predicated  are  not  set 
out  by  the  record,  and  especially  are  we  concluded  from  saying 
there  is  error,  since  the  recital  in  the  decree  is,  that  the  chil- 
dren have  received  the  property,  &c.,  thus  advanced  to  their 
father. 

It  is  next  objected  that  there  appears  by  the  record  to  have 
been  infants  interested  in  the  settlement  of  this  estate,  and  no 
guardians  ad  litem  were  appointed  for  them.  The  infants  are 
excluded  from  the  distribution  because  they  fail  to  bring  into 
hotchpot,  the  share  received  as  advancements  by  them.  This 
we  regard  as  erroneous.  The  inAints  themselves  are  incapable 
of  making  an  election  whether  they  will  account  for  the  ad- 
vancements or  be  excluded  from  the  distribution.  In  Craig  & 
Wife  V.  McGehee  &  Armstrong,  15  Ala.  49,  we  held  that  it 
was  error  to  decree  a  sale  of  land  belongini;  to  the  estate  of  the 
deceased,  without  appointing  guardian's  ad  litem  for  the  infant 
heirs.  So  in  the  case  of  Jenkin's  Distributees  v.  Jenkin's  Adm'r, 
ib.  693,  we  laid  down  what  we  regard  the  correct  practice  in 
regard  to  the  appointment  of  such  guardians. — See  also,  Kava- 
uaugh  &  Wife  v.  Thompson,  15  Ala.  S27. 

In  the  case  before  us,  the  rights  of  these  infants  have  been 
determined  upon  without  affording  them  an  opportunity  of  con- 
testing. They  could  not,  as  we  have  said,  make  the  election  to 
bring  the  advancements  into  the  estate.  This  could  be  done  by 
their  guardian  ad  litem  with  the  concurrence  of  the  court,  as  we 
held  in  Andrews  v.  Hall,  15  Ala.  85-90  ;  yet  they  are  excluded 
for  not  doing  what  it  was  not  legally  in  their  power  to  do.    The 
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object  of  the  statute  requiring  the  appointment  of  guardians  ad 
litem,  was  to  protect  infants,  to  see  that  there  was  some  one  be- 
fore the  court,  as  their  representative  in  the  suit,  who  would  see 
to  it  tliat  they  were  not  prejudiced.  Such  guardian's  duties  are 
defined  by  us  in  the  case  last  cited.  Nothing  of  the  kind,  how- 
ever, was  done  in  this  case,  and  the  decree  of  the  Orphans' 
Court  for  this  reason  is  clearly  erroneous. 

The  case  of  Parks  v.  Stonum,S  Ala.  752,  is  pressed  upon  us 
as  an  authority  opposed  to  this  view.  In  that  case  it  was  held 
that  the  failure  of  the  Orphans'  Court  to  appoint  guardians  ad 
litem  for  infants  was  not  erroneous,  unless  the  infants  appeared 
previous  to  the  decree  of  final  settlement,  and  for  the  purpose  of 
contesting  the  decree.  We  feel  constrained  to  hold  that  this 
decision  of  Parks  v.  Stonum,  so  far  as  it  requires  the  appearance 
of  the  infants  for  the  purpose  of  contesting  the  decree  necessary 
to  their  having  guardians  ad  litem  appointed  for  them,  is  not  in 
conformity  with  our  views  of  the  law,  and  of  the  object  and  de- 
sign of  the  statute.  The  reason  why  the  court  should  appoint 
such  guardians  is,  that  the  infant  is  deemed  incapable  of  appear- 
ing and  protecting  his  rights.  To  require  him  to  appear  for 
the  purpose  of  contesting,  as  a  pre-requisite  to  such  appointment, 
would  in  many  cases  require  an  impossibility,  for  he  may  be  of 
such  tender  years  as  to  be  wholly  incapable  of  taking  any  step 
in  the  matter.  The  authority  refered  to  by  the  court  in  Parks 
V.  Stonum,  S  Ala.  752,  of  Taylor  v.  Reese,  4  Ala.  121,  sus- 
tains the  view  we  here  take,  and  although  the  heirs  in  that  case 
were  not  present,  it  was  held  that  minors  should  have  guardians 
appointed  to  protect  their  interests  on  the  final  settlement.  Il 
is  not  necessary  to  notice  the  objection  that  proper  notice  was  not 
given.  Let  the  judgment  be  reversed,  and  ihe  cause  remanded. 
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1.  The  sale  of  land  by  a  Sheriff,  under  an  execution,  the  return  day  of 
which  has  passed,  is  void,  and  confers  no  title  on  the  purcliasf^r. 

5.  If  one,  having  the  legal  title  to  land,  induces  another  to  purchase  it 
under  execution  against  him,  he  is  not  thereby  estopped  in  a  court  of 
law  from  showing  that  the  sale  was  void,  and  passed  nothing  to  the 
purchaser. 

3.  A  tenant,  after  the  tenancy  has  terminated,  and  he  has  restored  the 
possession  to  his  landlord,  may  assert  a  title  paramount  against  him, 
and  the  previous  tenancy  cannot  bar  his  right  to  recover. 

Error  to  the  Circuit  Court  of  Butler.  Tried  before  the 
Hon.  John  J.  Woodward. 

This  was  an  action  of  ejectment  brought  by  the  defendant 
against  the  plaintiff  in  error  to  recover  a  lot  of  land  in  Butler 
county.  It  appears  by  a  bill  of  exceptions  that  the  plaintiff 
showed  a  patent  for  the  land  to  one  Manning,  and  a  deed  from 
said  Manning  to  him,  dated  on  the  9th  day  of  January  1838. 
The  defendant  then  produced  in  evidence  the  transcript  of  a 
judgment  and  execution  thereon  from  the  County  Court  of 
Lowndes,  against  the  plaintiff,  and  in  favor  of  one  Rufus  George. 
This  execution  issued  on  the  5th  Sept.  1838,  returnable  to  the 
ensuing  term  of  said  County  Court,  to  be  holden  on  the  second 
Monday  in  February  1839,  and  on  the  17th  Sept.  1838,  it  was 
levied  on  the  land  in  controversy  by  the  sheriff  of  Butler.  On 
the  9th  day  of  February  1339,  after  due  advertisement^  said 
sheriff,  in  pursuance  of  the  levy,  sold  the  land  at  public  outcry 
to  one  John  C.  Caldwell,  to  whom  he  executed  a  deed,  and  the 
said  Caldwell  on  the  Ist  Sept.  1845  .eold  it,  and  made  a  deed  for 
it  to  the  defendant.  It  was  shown  by  the  defendant  that  the 
plaintiff  was  present  at  the  sheriff's  sale  and  made  no  objection^ 
and  that  Caldwell  purchased  the  land  at  his  request,  with  the 
verbal  promise  that  he  would  allow  him  to  redeem  it  at  some 
future  time,  if  he  could  do  so.  It  was  further  shawa  by  him 
that  the  plaintiff,  up  to  the  15th  day  of  March  1847,  at  which 
time  this  suit  was  instituted,  had  never  offered  to  redeem,  and 
that  he  had  for  some  time  after  the  purchase  by  Caldwell  recog- 
nised his  title  and  held  possession  of  the  land  as  his  tenant.  The 
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court  charged  the  jury  that  the  sale  having  taken  place  after  the 
return  day  of  the  execution,  was  void  and  passed  no  title  to  Cald- 
well. The  defendant  asked  the  court  to  charge  the  jury  in  ef- 
fect that  the  conduct  of  the  plaintiff  in  not  objecting  to  tbe  sher- 
iff's sale,  in  procuring  Caldwell  to  become  the  purchaser,  and 
in  aftewards  recognising  his  title  and  holding  under  him  as  ten- 
ant, amounted  to  a  waiver  of  all  irregularities  in  the  sale,  and  es- 
topped him  from  contesting  the  title  of  Caldwell,  which  charge 
the  court  refused  to  give.  To  the  charge  given  and  to  the  re- 
fusal to  charge  as  requested,  the  defendant  excepted  and  now  as- 
signs them  as  error. 

Stone  &  Judge,  for  the  plaintiff  in  error: 

1.  The  record  shows  that  Caldwell  bought  the  land  sued  for 
at  the  request  of  Mundy — that  Mundy  was  present  at  the  sale, 
and  influenced  Caldwell  to  buy — that  he,  Mundy,  ever  after  ac- 
quiesced in  Caldwell's  title,  and  that  he  held  the  lands  as  the  ten- 
ant of  Caldwell,  at  the  time  of  Caldwell's  sale  to  Smith.  Mun- 
dy, therefore,  could  never  dispute  the  title  of  his  landlord,  nor 
can  he  dispute  the  title  of  Smith,  the  vendee  of  his  landlord, 
Smith  standing  in  the  same  condition  in  this  regard  that  Cald- 
well would  occupy. — Randolph  v.  Carleton,  8  Ala.  607,  and 
authorities  therein  cited. 

2.  Although  the  sale  by  the  sheriff  may  have  been  illegal,  it 
having  been  after  the  return  day  of  the  execution,  (Morgan  v. 
Ramsey,  15  Ala.  190)  yet  Mundy  assented  to  it,  and  consented 
that  the  sheriff  mio;ht  make  a  deed  to  Caldwell.  This  agree- 
ment  between  Caldwell  and  Mundy  was  not  void  under  the 
statute  of  frauds,  because  under  the  circumstances,  the  sheriff 
was  the  agent  of  the  parties,  and  made  a  memorandum  of  the 
sale,  as  well  as  a  deed.  Caldwell  then,  although  he  did  not  gel 
a  legal  title,  could  have  compelled  Mundy  to  convey  by  a  resort 
to  equity.  But  Mundy  did  what  a  court  of  equity  would  have 
compelled  him  to  do — gave  up  the  land  to  Caldwell,  never  dis- 
puted his  title,  and  still  farther,  held  as  Caldwell's  tenant,  at  the 
time  Caldwell  sold  to  Smith.  He,  therefore,  never  can  dispute 
Caldwell's  title,  or  the  title  of  those  claiming  under  him  so  long 
as  title  remains  in  the  condition  it  was  when  the  tenancy  com- 
menced. 

Doe  ex  dem.  McPherson  v.  Walters,  IG  Ala.  714,  was  unlike 
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the  present  case — in  that  case  the  relation  of  landlord  and  ten- 
ant never  existed  between  the  parlies,  as  it  did  in  the  case  at  bar. 

Watts,  for  the  defendant. 

1.  A  sheriff  cannot  sell  land  after  the  return  day  of  the  exe- 
cution under  which  the  levy  is  made,  although  the  levy  was  made 
before  the  return  day.  If  the  sale  be  made  it  is  void,  not  mere- 
ly voidable,  and  the  puruhaser  at  such  sale  will  get  no  title. 
— ^See  Morgan  v.  Ramsey,  15  Ala.  190 ;  Branch  Bank  v.  Fry, 
16  Ala.  282.  The  sheriff  cannot  sell  land  under  a  simple  vai- 
ditioni  exponas.  The  statute  does  not  authorise  the  sale  of  lands 
under  such  a  writ.  The  common  law  did  not  authorise  the  sale 
6f  lands  by  execution. — See  Statute,  Clay's  Dig.  203. 

2.  No  verbal  contract  for  the  sale  of  lands  can  convey  a  legal 
title,  and  although  the  defendant  in  execution  stands  by  and 
sees  the  sale  of  the  sheriff  without  objection,  and  although  he 
request  another  to  purchase  the  land,  yet  if  the  sheriff  sell  after 
the  return  day  of  the  execution,  the  legal  title  of  the  defendant 
in  execution  is  not  divested  by  such  sale,  and  he  may  recover 
at  law. — See  Doe  ex  dem.  McPherson  v.  Walters,  16  Ala.  714. 

3.  The  bill  of  exceptions  does  not  show  that  any  request  to 
sell  was  made  by  Mundy  of  the  sherifT.  The  sheriff  sold  or 
pretended  to  sell  under  and  by  virtue  of  the  power  and  author- 
ity of  the  execution  and  levy,  and  as  in  truth  and  in  fact,  this  gave 
him  no  power — he  had  no  authority  for  his  act  of  sale.  The 
rule  of  law  which  makes  the  sheriff  the  agent  of  the  defendant  in 
execution  only  applies  in  a  case  of  a  sale  under  a  valid  authority. 

4.  The  rule  about  landlord  and  tenant  can  have  no  applica- 
tion in  this  case,  where  a  paramount  superior  legal  title  is  at- 
tempted to  be  asserted,  after  the  relation  of  landlord  and  tenant 
has  entirely  ceased.  As  to  whether  Mundy  ever  held  as  the 
tenant  of  Caldwell,  was  a  disputed  point  in  the  court  below.  It 
would  be  the  highest  injustice  for  this  court  to  consider  that 
Mundy  had  acquiesced  in  Caldwell's  title.  The  bill  of  excep- 
tions does  not  pretend  to  set  out  all  the  evidence.  It  must  be 
taken  most  strongly  against  the  plaintiff,  and  the  bill  of  excep- 
tions does  not  shew  that  there  was  no  contest  about  this  matter. 
It  only  shows  what  was  Caldwell's  evidence — the  evidence  of  the 
man  through  whom  the  plaintiff  in  error  claimed  title. 
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DARGAN,  C.  J. — In  the  case  of  Morgan  v.  Ramsey,  15 
Al.  190,  we  held  ihat  a  sheriff  had  no  power  to  sell  land  under 
an  execulion,  after  the  return  day  of  the  writ,  and  that  a  sale  by 
him  afterwards,  unless  his  authority  was  revived  by  some  new 
process,  would  not  pass  the  title  to  the  purchaser.  We  were 
forced  to  this  conclusion  by  the  decisions  of  tiiis  court  previous- 
ly made,  and  it  must  now  be  considered  as  the  settled  law. — 
♦See  Baiion  v.  Lockhart,  2  Stew.  &  Por.  109;  Bobo  v.  Thomp- 
son, 3  ib.  385  ;  Farmers  Bank  of  Chattahoochie  v.  Reid,  3  Ala. 
299. 

As  the  sheriff  sold  the  land  after  the  return  day  of  the  execu- 
tion, he  acted  without  legal  authority,  and  no  title  passed  by  his 
£ale  to  the  purchaser. 

We  also  held  in  the  case  of  McPherson  v.  Walters,  16  Ala, 
714,  that  if  one  induced  another  to  purchase  land  at  sheriff  sale, 
representing  that  the  land  was  liable  to  be  sold  under  the  execu- 
lion, when  in  truth  it  was  not,  that  the  party  was  not  estopped 
at  law  from  asserting  his  legal  title  against  the  purchaser  at  sheriff 
aale,  although  he  might  be  in  a  court  of  equity.  I  have  reflect- 
ed on  this  decision  since  it  was  made,  and  am  thoroughly  satis- 
6ed  it  is  correct,  for  the  legal  title  to  land  must  always  prevail 
in  an  action  of  ejectment,  and  I  cannot  conceive  how  the  title  to 
land  can  pass  at  law  by  fraudulent  representations,  or  by  acts  or 
conduct  in  pais^  without  deed.  As  1  understand  a  legal  estop- 
pel, it  does  not  operate  b}  way  of  prohibiting  him  who  has  the 
legal  title  from  asserting  it  only,  but  operates  by  way  of  passing 
the  title  to  him,  in  whose  favor  the  estojipel  works. — Bean  v. 
Welsh,  17  Ala.  770,  and  cases  therein  cited.  In  an  action  at 
law,  therefore,  to  prevent  the  plaintiff  from  recovering  on  the 
ground  that  he  is  estopped  from  asserting  his  title,  the  estoppel 
must  be  of  such  a  character  as  will  pass  the  legal  title  from  the 
plaintiff  and  vest  it  in  him,  who  claims  the  benefit  of  the  estop- 
pel. 

But  it  is  supposed  that  the  plaintiff  is  estopped,  because  after 
the  sale  of  the  land,  he  agreed  with  Caldwell,  the  purchaser,  to 
rent  it  of  hitn,  and  did  occupy  it  afterwards  as  his  tenant.  It  ii< 
true  that  one  who  rents  land  from  anodier  and  receives  posses- 
sion of  him  cannot  set  up  title  in  himself,  or  a  stranger,  to  defeat 
a  recovery  by  the  landlord.  This  principle  is  so  familiar,  that  if 
oecds  no  authority  to  support  it.  He  may  buy  the  title  of  his 
14 
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landlord,  or,  if  the  litle  be  assigned  ortransfered  to  another  du- 
ring the  lease,  he  may  set  this  up  in  bar  of  the  landlord's  right  to 
recover;  but  so  long  as  the  title  remains  in  the  same  condition, 
a  tenant  who  receives  possession  from  his  landlord  cannot  be 
permitted,  whilst  he  retains  that  possession,  to  dispute  the  title 
under  which  he  entered  by  setting  up  title  in  himself,  or  in  a 
stranger.  But  no  authority  can  be  found  which  would  forbid  the 
tenant,  after  he  had  yielded  up  the  possession  from  asserting 
paramounttitle  toihat  of  the  landlord.  Indeed  all  the  authorities 
agree,  that  if  one  has  the  title  to  land,  but  obtains  the  possession 
by  contract  of  lease  from  another,  although  he  cannot  dispute 
the  title  of  him  from  whom  he  obtained  possession,  so  long  as 
■the  tenancy  continues,  yet  after  this  is  terminated,  and  he  has 
restored  the  possession,  he  may  then  assert  his  title  paramount 
against  his  former  landlord,  and  his  previous  tenancy  cannot 
bar  him  of  his  right  to  recover. 

Applying  these  general  principles  to  the  record  before  us, 
they  show  that  the  court  did  not  err,  and  the  judgment  must  be 
afiirnied. 


NEWMAN,  Ex'k,   ts.  PRYOR. 

1.  Where  a  suit,  abated  by  the  death  of  the  plaintiff,  is  without  notice 
afterwards  revived  on  motion  under  the  statute  in  the  name  of  a 
ttiird  person  as  his  personal  representative,  the  defendant  may  deny 
by  plea  the  representative  character  of  the  new  plaintiff,  and  contest 
his  right  to  maintain  the  action. 

2.  In  such  case,  it  is  not  a  good  objection  to  the  plea  on  general  de- 
murrer, that  the  declaration  was  filed  in  the  life-time  of  che  decedent, 
and  contains  no  averment  of  the  representative  character  of  the  sub- 
stituted plaintiff. 

3.  The  primary  court  has  the  discretion  to  permit  pleas  in  bar  to  be 
filed  at  any  time  before  the  trial,  and  this  court  wall  not  control  it  in 
its  exercise. 
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Error  to  the  Circuit  Court  of  Montgomery.  Tried  before 
the  Hon.  Tiios.  A.  Walker. 

Belser  &  Harris,  for  the  plaintiff  in  error: 

I.  The  action  is  trespass,  brought  by  Wm.  T.  Givens  in  the 

court  below  against  James  W.  Pryor,  for  seizing  and  carrying 

away  certain  slaves  improperly. 

1.  The  suit  was  brought  to  the  fall  term  of  Montgomery 
county  1846 ;  at  the  spring  term  thereof,  in  1847,  the  death  of 
the  plaintiff,  Givens,  was  suggested  and  James  M.  Newman 
was  made  plaintiff  in  his  place. 

2.  At  the  fall  term  1848,  and  spring  term  1848  and  1849, 
the  case  was  continued  by  Newman  as  plaintiff. 

3.  At  the  fall  term  1849,  the  case  was  tried,  aod  the  plaintiff 
demurred  to  defendant's  first  and  second  pleas,  and  the  demur- 
rer was  overruled  as  to  each.  There  was  also  a  motion  to 
strike  out  each  of  these  pleas,  but  the  same  was  rejected  by  the 
court.  * 

II.  The  fact  that  Newman  was  not  the  proper  plaintiff,  shoulB 
have  been  objected  to  at  the  time  he  was  made  plaintiff.  It  Is 
too  late  to  raise  the  objection  after  a  continuance  of  the  cause 
for  three  terms. 

HI.  Neither  of  the  pleas  answers  the  declaration.  The  decla- 
ration nowhere  alleges  that  Newman  was  the  administrator  of 
William  T.  Givens,  deceased,  as  alleged  in  the  pleas.  The 
demurrers  to  both  of  them  should  have  been  sustained,  and 
they  should  have  been  stricken  out  on  motion  of  plaintiff  also. 

IV.  The  pleas  do  not  affect  the  character  of  the  plaintiff,  as 
described  in  the  declaration,  but  by  intendment  are  lo  reach 
Newman,  who  is  not  named  in  the  declaration,  and  only  made 
plaintiff  by  statute. 

J.  W.  Prvor,  for  the  defendant : 

1,  Ne  unques  luLminislrator  is  a  plea  in  bar  and  not  in  abate- 
ment.—  I  Saun.  It.  274,  n.  3;  Thomas  v.  Cameron,  16  Wend. 
679-682;  Stallings  v.  Williams,  6  Ala.  509-10;  Sorell  v.  Craig, 
15  ib.  789-792.  The  case  (15  Ala.  789)  is  directly  in  point. 
Whilst  the  suit  was  pending  Craig  was  substituted  as  plaintiff 
in  the  stead  of  the  original  plaintiff,  aod  yet  the  defendant  was 
tllowed  to  defend  under  the  plea  of  ne  unques^  &c. 
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2.  The  defence  that  the  plainiifT,  Newman,  was  not  ^dminis- 
Itrator,  was  a  meritorious  defence. — 6  Ala.  510;   15  ib.  792. 

Now  how  is  a  meritorious  defence  to  be  made?  Certainly  by 
plea  only.  And  how  can  it  be  made  by  plea  before  the  repre- 
sentative of  the  deceased  plaintiff  is  made  a  parly  plaintiff? 
The  defence  cannot  be  made  before  he  becomes  a  party,  be- 
cause the  defence  is  a  meritorious  one,  and  must  be  made  by 
plea,  and  there  can  be  no  plea  until  there  are  parties  plaintiff 
and  defendant  in  court.  There  can  be  no  parties  in  court,  when 
suit  has  been  abated  by  death  of  the  plaintiff,  until  the  suit  is 
revived  by  the  introduction  of  another  plaintiff.  Until  this  re- 
vival there  is  no  suit  in  court,  no  plea  can  be  filed,  no  defence 
made.  So  long  as  the  cause  is  out  of  court,  nothing  can  be 
done  in  it,  and  the  defendant  is  not,  in  contemplation  of  law,  in 
court  to  attend  the  cause,  for  there  is  no  cause  in  court.  The 
introduction  of  another  plaintiff  in  court  revives  the  suit  and 
brings  it  back  into  court.  So  that  at  the  first  moment  the 
defendant  is  brought  back  into  court  and  can  take  any  action, 
there  is  already  a  plaintiff  on  the  record.  If  he  were  then  de- 
nied the  right  to  contest  the  new  plaintiff's  representative  char- 
acjer,  he  would  be  deprived  of  the  right  of  making  a  meritori- 
ous defence  in  the  only  way  in  which  it  can  be  made. 

3.  The  refusal  of  the  court  below  to  strike  out  the  pleas,  will 
not  be  overruled  by  this  court — first,  because  the  pleas  are 
pleas  to  the  merits;  secondly,  because  the  motion  was  addressed 
to  the  discretion  of  the  court  below,  and  is  not  revisable. 

PARSONS,  J. — Givens  brought  his  action  of  trespass 
against  Pryor,  in  the  Circuit  Court  of  Montgomery  county,  on 
the  19th  of  October  1846.  The  declaration  is  in  the  name  of 
Givens  as  plaintiff.  The  cause  was  continued  at  the  spring 
term  1S47.  At  the  fall  term  of  the  same  year,  the  plaintiff's 
death  was  suggested  and  the  cause  continued.  And  at  the 
spring  term  184S,  the  following  entry  was  made  :  "  In  this  case 
the  death  of  the  plaintiff  being  suggested  to  the  court,  on  mo- 
lion  James  M.  Newman,  administrator,  is  made  party  plaintiff, 
and  cause  continued  by  said  administrator."  It  was  continued 
at  the  two  next  succeeding  terms.  The  writ  was  duly  executed, 
but  the  record  does  not  show  that  Mr.  Pryor  ever  apj)eare(l, 
taitil  tliC  31st  October  1849,  when  he  filed  three  pleas;  to  each 
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of  the  two  first  there  was  a  demurrer,  but  the  demurrers  were 
overruled,  and  that  is  now  assigned  as  error.  The  pleas  are 
so  perfectly  the  same,  that  it  is  only  necessary  to  notice  the 
first,  the  material  part  of  which  is,  "that  the  said  plaintiff  as  to 
the  said  several  supposed  causes  of  action  in  the  said  declara- 
tion mentioned,  is  not,  nor  ever  was  administrator  of  the  goods,* 
chattels  and  effects,  which  were  of  the  said  William  T.  Givens, 
deceased,  in  manner  and  form  as  the  said  plaintiff  hath  above  ij» 
his  said  declaration  in  that  behalf  alleged,  and  this  the  said  de-«fj 
fendant  is  ready  to  verify,"  &c.  It  is  now  contended  that  if 
Newman  was  not  the  proper  plaintiff,  the  time  to  make  that  ob- 
jection was  when  he  was  admitted  as  a  plaintiff.  But  the  cause 
had  abated,  and  the  defendant  was  out  of  court,  subject,  how- 
ever, to  be  brought  back  in  the  event  the  cause  should  be  re- 
vived under  the  statute.  Until  that  event  there  was  no  party 
plaintiff  in  the  cause.  The  plea  states  a  good  bar  to  the  action 
of  the  present  plaintiff.  It  is  a  matter  which  is  pleadable,  and 
that  is  the  proper  mode  of  trying  it.  It  does  not  appear  thai 
the  defendant  was  present  when  the  present  plaintiff  was  admit- 
ted, or  that  he  had  any  notice  of  the  motion.  To  hold  him 
concluded  therefore,  is  to  deny  his  right  to  make  this  defence. 
But  if  he  had  been  present,  or  notified.  I  should  still  think  that' 
he  could  deny  the  plaintiff's  representative  character  by  plea. 
When  a  new  party  is  brought  in  by  sci.fa..,  or  in  equity  offered 
to  come  in  on  a  bill  of  revivor,  there  can  be  no  difficulty.  His 
liability,  or  his  right  to  come  in,  can  be  appropriately  contested 
— but,  under  our  statute  in  this  case,  the  plaintiff  came  in  in 
such  a  way  as  to  afford  no  means  of  contesting  his  right.  ' 

It  is  contended  that  the  plea  does  not  answer  the  declaration, 
as  there  is  no  allegation  iu  it  that  Newman  was  the  admini:<tra- 
tor,  &c.  It  appears  to  have  been  filed  in  the  life-time  of  Gir* 
ens.  This  objection  to  the  j)lea  is  not  good,  we  think,  on  general 
demurrer.     Newman  was  the  plaintiff  when  the  pleas  were  filed. 

There  was  a  motion  also  to  strike  out  the  pleas.  We  think 
this  motion  was  properly  overruled.  The  court  below  had  the 
discretion  to  permit  the  defendant  to  file  his  pleas  in  bar  at  any 
lime  before  the  trial,  and  that  is  a  discretion  which  this  court 
will  not  control. 

The  judgment  is  affirmed.  ** 

CuiLTON,  J.,  not  silling. 
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1 .  The  declarations  of  a  party  are  not  evidence  for  himself,  unless  they 
constitute  a  part  of  the  res  gestee. 

2.  Where  a  witness  is  subpoenaed,  as  well  to  testify  as  to  bring  papers 
into  court,  the  party,  at  whose  instance  the  subpoena  issues,  may  re- 
quire the  production  of  the  papers,  without  introducing  the  witness 
generally. 

3.  The  power  confered  by  the  statute  on  executors  and  administrators 
to  rent  the  real  estate  of  the  decedent  is  a  special  power,  and  must  be 
executed  in  the  manner  pointed  out  in  the  act.  To  entitle  an  adminis- 
trator therefore,  to  the  rents  as  assets  of  the  estate,  it  is  essential  that 
the  land  should  be  rented  at  public  outcry. 

Error  to  the  Circuit  Court  of  Lowndes.  Tried  before 
the  Hon.  Nathan  Cook. 

This  was  an  action  of  assumpsit,  brought  by  Matilda  Nixon, 
as  administratrix  of  Alexander  Nixon,  deceased,  against  the 
plaintiff  in  error  as  the  executor  of  Martha  Burt,  deceased.  Ma- 
tilda Nixon,  having  been  removed  from  the  office  of  administra- 
trix during  the  pendency  of  the  suit,  it  was  revived  in  the  name  of 
the  defendant  in  error,  who  had  been  appointed  the  administra- 
tor de  bonis  non.  By  a  bill  of  exceptions  found  in  the  record, 
it  appears  that  Alexander  Nixon  died  in  1842,  and  that  the  de- 
fendant's testatrix  in  the  years  1844-5-6,  cultivated  the  planta- 
tion of  the  intestate  with  her  own  negroes,  and  the  negroes  of  the 
intestate.  The  value  of  the  hire  and  rent  was  shown,  but  no 
order  of  the  Orphans'  Court,  authorising  the  administratrix  to 
keep  the  personal  estate  together,  was  exhibited,  nor  was  there 
any  evidence  that  the  administratrix  rented  out  the  real  estate  at 
public  outcry,  or  made  any  express  contract  whatever  in  refer- 
ence to  the  rent  thereof.  In  the  progress  of  the  trial  the  defend- 
ant offered  to  prove  by  a  witness,  who  was  the  overseer  of  his 
testatrix  at  the  time,  that  when  the  negroes  of  the  intestate's  es- 
tate first  went  into  possession  of  the  testatrix,  she  directed  the 
witness  to  put  them  to  work  in  accordance  with  the  agreement 
with  the  admininistrator,  of  which  she  had  previously  informed 
him,  and  in  connection  therewith  proposed  to  prove  by  him  the 
agreement,  as  stated  by  her  to  him,  several  days  before.     To 
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this  testimony,  the  plaintiff  objected,  and  the  court  sustained  the 
objection.  It  appears  that  Mrs.  Matilda  Nixon  had  been  sum- 
moned as  a  witness  for  the  defendant,  and  also  served  with  a 
subpoena  duces  tecum,  requiring  her  to  bring  into  court  certain 
papers,  &c.,  and  being  then  in  court,  the  defendant  moved  the 
court  that  she  be  compelled  to  produce  said  papers,  or  account 
for  their  non-production.  The  plaintiff  objected,  insisting  that 
the  court  could  make  no  order  requiring  her  to  produce  the  pa- 
pers, or  render  an  excuse  on  oath  for  not  doing  so,  unless  she 
was  first  sworn  and  placed  on  the  stand  as  a  witness  in  chief. 
The  court  sustained  the  plaintiff's  objection,  and  the  defendant 
declining  to  introduce  Mrs.  Nixon  as  a  witness  in  chief,  his  mo- 
tion was  overruled. 

The  defendant  asked  the  court  to  charge  the  jury  that  if  Mrs. 
Burt  cultivated  the  lands  of  the  intestate  without  any  express 
contract  with  Mrs.  Nixon,  the  administratrix,  the  defendant 
could  not  in  this  action  be  charged  with  the  rent  as  upon  an  im- 
plied contract  or  assumpsit,  which  charge  the  court  refused  to 
give. 

To  the  several  rulings  of  the  court  and  to  its  refusal  to  charge 
as  requested  the  defendant  excepted,  and  now  assigns  them  as 
error. 

Elmore  &  Martin,  for  the  plaintiff  in  error:  ^  ^^^ 

The  testimony  offered  by  defendant  to  prove  the  contracts  fof 
the  hire  of  the  slaves,  and  rent  of  the  plantation  of  the  estate  of 
Alexander  Nixon,  fortned  a  part  of  the  res  gesCa  of  testimony 
introduced  by  plaintiff  and  was  improperly  excluded. 

The  court  erred  in  refusing  the  defendants  the  right  to  call 
upon  the  witness  Mrs.  Nixon,  (who  came  into  court  under  pro- 
cess of  subpcena  duces  tecum,)  to  produce  the  notes  alledged  to 
be  in  her  possession,  or  account  for  their  non-production,  with- 
out beings  worn  generally. — Treasurer  v.  Moore,  3  Brev.  R.  550; 
Sherman  v.  Barrett,  1  McM's  R.  1G3-4 ;  Perry  v.  Gibson,  1 
Adol.  &  El.  32;  3  Chitty,  Gen.  Pr.  830;  3  Siarkie's  Ev. 
1721-2-3-4  ;  Bull  v.  Loveland,  10  Pick.  14  ;  Chaplain  v.  Bris- 
coe, 5  S.  &  M's.  R.  198 ;  Amy  v.  Long,  9  East.  472 ;  2  Phil. 
Ev.  C.  Sc  H.  12,  n.  5.  In  the  refusal  of  the  court  to  charge  as 
requested. — Upchurch  v.  Norsworthy,  12  Ala.  534. 

The  present  administrator  has  no  right  of  action  against  the 
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executor  of  Mfs.  Burt  for  the  rent  of  the  land.  There  is  no 
privity  of  right  or  interest  betweeir  them  or  between  the  admin~ 
irator  in  chief,  and  the  administrator  de  horns  nan. 

Stone  &  Judge,  for  the  defendant: 

1.  It  is  not  necessary  to  our  right  of  recovery  that  vie  make 
out  the  technical  relation  of  landlord  and  tenant.  If  we  show 
that  Mrs.  Burt  held  vpith  our  consent — that  her  possession  was 
permissive,  and  in  subordination  to  our  paramount  title,  not  tor- 
tious, adverse,  or  in  defiance  of  our  rights — the  law  implies  a 
promise  to  pay  for  use  vind  occupation,  and  assumpsit  will  lie. 
— Davidson  v.  Ernest,  7  Ala.  817  j  Smith's  Ex'rs.  v,  Houston, 
IG  Ala.  Ill  ;  Steele  v.  Knox,  10  Ala.  608. 

2.  Neither  is  it  essential  that  the  administrator  shouM  have 
rented  at  public  outcry.  Whenever  all  idea  of  trespass  is  ex- 
cluded, the  administrator  may  recover  for  the  use  and  occupn- 
tio.i,  because  otherwise  lie  has  no  remedy,  as  trespass  will  not 
lie. — HarkJns  v.  Pope,  10  Ala.  45>3,  on  p.  498-9;  Masterson  v. 
Girard,  jib.  60 ;  approved,  Upchurch  v.  Norsworihy,  12  Ala. 
532,  on  p.  534. 

3.  The  case  of  Harkins  v.  Pope,  sitpra,  is  quite  as  strong  a? 
this.  There,  no  express  contract  was  shown,  and  the  right  to 
recover  was  only  implied  from  the  use  and  occupation  by  one 
who  was  shown  to  have  gone  in  by  permission.  In  this  case  the 
same  is  shown,  and  we  raise  the  implication  of  a  contract  a» 
strongly  as  circumstances  can  do  so. 

4.  No  public  policy  is  contravened  by  the  establishment  of  the 
principle  invoked.  The  statute.  Dig.  199,  ^  36,  as  to  the  mode, 
is  merely  directory,  and  unless  the  present  action  be  upheld,  the 
administrator  is  without  remedy,  and  the  estate  must  lose  the 
rent  of  the  land.  ] 

5.  Mrs.  Burt  received  the  possession  of  the  property  from 
her  sister,  Mrs.  Nixon,  and  cannot  be  heard  to  dispute  the  title 
under  which  she  holds,  notwithstanding  the  prior  possession  of 
Mrs.  Nixon  may  have  been  merely  tortious.  It  is  against  the 
j)olicy  of  the  law  to  allow  the  investigation. — 1  Caine's  R.  444, 
and  case  of  Randolph  v.  Carleton,  8  x\!a.  606,  and  authorities 
refered  to  in  Judge  Porter's  brief.  The  only  exception  is  where 
the  landlord's  title  fails  after  the  lease  is  taken.  Here  then  was 
no  failure,  no  eviction. 


JUNE  TERM,  1350. 193 

Martin,  ex'r,  v.  Williams,  adm'r. 

6.  As  to  the  questions  raised  on  the  subpoena  duces  tccvniy 
the  process  required  her  to  testify.  If  they  had  only  required 
the  production  of  papers,  the  subpoena  should  have  been  so 
framed.  In  addition  to  this,  the  production  of  the  papers,  if 
they  had  accomplished  anything,  would  have  affected  the  pecu- 
niary interest  of  the  witness,  and  exposed  her  to  a  money  liability. 
Tlje  private  title  papers  of  a  witness  cannot  be  required  on  a 
subpoena  duces  tecum,  neither  can  a  witness  be  required  to  make 
a  disclosure  that  will  subject  him  to  a  penally. 

CHILTON,  J. — 1.  The  bill  of  exceptions  does  not  show 
thai  the  witness,  by  whom  the  plaintiff  in  error  proposed  to  prove 
the  conversation  of  his  testatrix  in  relation  to  the  agreement  be- 
tween her  and  Mrs.  Nrxon,  had  been  examined  in  reference  to 
such  conversation  by  the  plaintiff  below,  or  that  any  part  of  such 
conversation  had  been  detailed  by  the  witness  at  his  instance. 
So  that  the  first  assignment  of  error  must  be  overruled  upon  the 
ground  that  the  declarations  of  a  party  are  not  evidence  for  him- 
self unless  they  constitute  part  of  the  res  gesta. 

2.  Mrs.  Nixon  having  attended  in  obedience  to  the  subjwna 
duces  tecum,  and  having,  as  we  must  presume,  in  court,  the  notes 
which  the  subpoena  required  her  to  bring  with  her,  was  held  not 
bound  to  produce  the  notes,  or  to  testify  in  respect  to  their  cus- 
tody, unless  the  defendant  would  introduce  her  as  a  witness 
generally  in  the  cause.  Although  this  witness  was  subpoenaed 
to  give  evidence,  as  well  as  to  bring  with  her  the  papers  refered 
to,  it  does  not  follow  that  the  party  was  bound  to  examine  her 
as  a  witness  in  chief.  If  the  witness  had  the  papers  called  for 
by  the  subpoena  in  court,  it  was  the  duty  of  the  court  to  have 
required  their  production  by  her.  This  may  he  done  by  the 
witness  without  being  sworn,  or  upon  oath,  if  either  party  de- 
sire it.— See  Phil.  Ev.  C.  &  H.  notes,  part  2,  n.  3G2,  p.  713,  (3J 
ed.,)  where  the  cases  are  cited;  Amy  v.  Long,  9  East.  485-6  ; 
Rex  V.  Netherthong,  2  Maule  &  Sel.  337,  and  cases  cited  on 
brief  of  the  counsel  for  the  plaintiff  in  error. 

3.  The  charge  may  be  briefly  disposed  of.  It  docs  not  ap- 
pear that  the  administratrix  of  Alexander  Nixon,  deceased,  ever 
rented  out  the  land  cultivated  by  Mrs.  Burt,  as  the  statute  re- 
quires, but  if  any  such  renting  was  made,  it  was  by  private  ar- 
rangement between  Mrs.  Nixon  and  Mrs.  Burt.  The  statute  pro- 
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vides.  "  that  it  shall  be  lawful  for  administrators  and  executors 
to  rent  at  public  out  cry  the  real  estate  of  any  decedent,  until  a 
final  settlement  of  the  estate  of  said  decedent  is  effected,  and  the 
proceeds  shall  be  assets  in  the  hands  of  such  executors  or  ad-, 
ministrators." — Dig.  199,  §  36.  This  a  special  power  confer- 
ed  upon  the  personal  representative,  and  nnust  be  executed  in 
the  manner  pointed  out  by  the  statute,  otherwise,  as  the  land, 
upon  the  death  of  the  ancestor,  descends  to  the  heirs,  it  would 
be  considered  as  held  in  subordination  to  their  title.  To  entitle 
the  administratrix  to  the  rents  as  the  assets  of  the  estate  she  must 
have  rented  the  land  at  public  out  cry,  for  it  is  not  lawful  for  her 
to  make  a  private  disposition  of  it.  This,  the  record  shows  she 
has  not  done  in  the  case  before  us,  and  as  Mrs.  Nixon  has  failed 
to  make  such  a  disposition  of  the  land  as  would  constitute  the 
rents  assets,  it  is  very  clear  the  administrator  de  bonis  non  of  the 
estate  of  Alex.  Nixon,  deceased,  cannot  recover  such  rent.  Not 
being  assets,  he  has  no  concern  with  it.  Let  the  judgment  be 
levered  and  the  cause  remanded. 


WRIGHT,  Adm'r,  vs.  LEWIS. 

1.  Where  the  surety  on  a  note  extinguishes  it,  by  giving  a  new  note 
with  a  third  person  as  principal,  and  himself  as  surety,  the  princi- 
pal in  the  original  note  is  a  competent  witness  for  such  third  person, 
to  show  that  the  substituted  note  was  given  for  the  accommodation 
of  the  surety,  and  under  the  promise  that  he  would  pay  it. 

2.  To  render  a  witness  incompetent  on  the  ground  of  interest,  it 
must  be  shown  that  he  -wjtW  either  gain  or  lose  by  the  effect  of  the 
judgment,  or  that  tlie  record  will  be  evidence  for  or  against  him  in 
another  suit. 

Error  to  the  Circuit  Court  of  Butler.     Tried  before  the 
Hon.  John  J.  Woodward. 

This  was  an  action  of  assumpsit  by  John  B.  Lewis,  against 
the  plaintiff  in  error,  as  adrainissrator  of  John  Lewis,  deceasf^'^ 


JUNE  TERM,  1850. 1^5 

Wright,  adm'r,  v.  Lewis. 

to  recover  for  money  paid,   laid  out  and  expended  to  and  for 
the  use  of  his  intestate.     The  facts  appear  in  the  opinion. 

Watts,  for  the  plaintiff: 

1.  The  facts  disclosed  by  the  bill  of  exceptions  show  that  the 
witness,  Jacob  Lewis,  is  interested  in  the  event  of  this  suit.  If 
John  B.  Lewis  fail  to  recover  in  this  suit,  he  has  his  action 
against  the  witness  to  recover  the  amount  he  now  sues  for.  If 
he  succeeds,  on  the  testimony  of  Jacob  Lewis,  the  witness,  and 
makes  the  money  out  of  the  plaintiff  in  error,  he  (plaintiff  in 
error)  cannot,  on  the  statement  contained  in  Jacob  Lewis'  tes- 
timony, recover  the  amount,  or  any  part  of  it,  out  of  Jacob  Lew- 
is, the  witness.  Witness  on  his  statement  has  been  discharged 
by  plaintiff's  intestate,  and  is  no  longer  responsible  to  him.  (We 
must  look  to  what  he  says  and  regard  it  as  true  for  the  purpose, 
of  testing  his  interest. — See  Sinclair  &  McCall,  14  Ala.)  The 
effect  of  the  witness'  testimony  will  be  to  shift  a  responsibility 
resting  on  himself  to  plaintiff's  intestate;  and  this  he  cannot  do 
by  his  own  testimony.  If  the  plaintiff  below  succeeds  and 
makes  his  money  in  this  suit,  he  can  have  no  recovery  against 
the  witness — if  he  fails,  he  may  sue  the  witness.  The  witness 
then  is  testifying  directly  in  his  own  favor. — See  McCall  v. 
Sinclair,  14  Ala.,  and  the  authorities  cited  in  the  opinion  of  the 
court,  and  also  those  cited  by  the  counsel  for  defendant  in  er- 
ror. On  principle,  this  case  cannot  be  distinguished  from  Sin- 
clair &  McCall,  supra. 

2.  As  to  whether  the  interest  is  sufficiently  direct. — See  Post 
&  Main  v.  Lewis.  1  Ala.  65,  and  Sinclair  &  McCall,  supra,    yj 

Elmore  &  Yancey,  for  the  defendant : 

The  witness  had  no  direct  interest  in  the  event  of  the  suit, 
and  the  verdict  could  neither  be  used  for  or  against  him,  in  any 
future  suit. — 1  Greenl.  on  Ev.  ^  390;  Lewis  v.  Post  &Main,  1 
Ala.  72;  Stewart  v.  Connor,  9  Ala.  803. 

Although  the  debts  paid  were  the  debts  of  Jacob  Lewis,  yet 
they  were  not  paid  at  his  request,  neither  has  he  since,  in  any 
way  made  himself  liable  therefor. — Weakly  v.  Brahan  &  Att- 
wood,  2  Stew.  500;  Westmoreland  v.  Davis,  1  Ala.  299. 
There  is  no  difference  in  principle  between  this  case  and  that  of 
Gayle  &  Bishop,  14  Ala.  552.     If  interested  at  all,  it  is  that 
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the  party  who  offered  him  should  be  defeated,  and  in  that  cate 
he  could  recover  back  of  defendant's  intestate  the  indemnity 
.given  to  him. 

There  is  a  marked  difference  in  the  facts,  .ns  well  as  the  prin- 
ciple of  this  case,  and  that  of  Sinclair  &  McCall,  14  Ala.,  re- 
lied on  by  plaintiff  in  error.  In  that  case,  on  the  face  of  the 
note  sued  on,  the  witness  offered  by  plaintiff  was  a  joint  maker, 
and  was  interested  in  two  wayS;  to  extinguish  his  own  liability 
to  plaintiff,  by  aiding  a  recovery  against  defendant — and  to  de- 
fendant by  proving  he  was  but  security. 

An  interest  in  the  question,  is  not  §uch  an  interest  as  goes  to 
the  competency  of  the  witness. 

DARGAN,  C.  J.— The  plaintiff  offered  Jacob  Lewis,  as  a 
witness,  to  prove  the  following  facts:  The  witness,  as  principal, 
was  indebted  to  the  branch  bank  at  Montgomery,  and  John 
Lewis,  the  defendant's  intestate,  was  one  of  his  securities.  The 
debt  being  pressed  against  John  Lewis,  he  applied  to  the  plain- 
tiff to  extend  it  by  giving  his,  plaintiff's,  note  as  principal  with 
John  Lewis  as  security.  This  was  done  upon  the  promise  of 
John  Lewis  to  pay  the  note,  and  save  the  plaintiff  harmless. 
To  this  note  Jacob  Lewis,  the  witness,  was  not  a  party,  not 
was  it  made  at  his  request,  but  at  the  request  of  the  defendant's 
intestate  alone,  and  for  his  accommodation.  The  plaintiff  after- 
wards had  this  note  to  pay,  and  to  recover  the  amount  thus 
paid  this  suit  is  brought.  The  witness  also  stated  that  he  had 
placed  a  negro  in  the  possession  of  John  Lewis,  to  indemnify 
him  against  his  liability  as  security,  the  value  of  whose  services 
was  to  be  applied  to  the  extinguishment  of  the  debt.  The  de- 
fendant objected  to  the  competency  of  the  witness,  on  the 
ground  of  interest,  but  the  objection  was  overruled. 

We  think  the  testimony  was  rightfully  admitted.  What  was 
the  witness  to  gain  or  lose  by  the  event  of  this  suit?  As  soon  as 
the  original  note,  to  which  he  was  principal,  was  taken  up  and 
extinguished,  the  witness  was  immediately  liable  to  John  Lewis, 
his  security,  for  the  amount  thereof,  and  whether  this  plaintiff 
should  recover  or  not  cannot  in  any  manner  affect  this  liability 
of  llie  witness  to  his  security,  but  his  liability  would  be  the  same 
whether  this  suit  was  successful  or  whether  it  was  defeated. 
Nor  could  the  record  be  evidence  for  or  against  him  in  a  suit 
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brought  by  the  representatives  of  John  Lewis,  to  recover  the 
amount  of  the  original  debt,  vvhioh  the  witness,  as  principal, 
owed,  and  which  was  extinguished  by  John  Davis,  by  giving  a 
new  note  with  the  plaintiff  as  principal,  and  himself,  John  Lew- 
is, as  security.  To  render  a  witness  incompetent,  on  the  ground 
of  interest,  it  must  be  shown  that  he  would  either  gain  or  lose 
by  the  effect  of  the  judgment,  or  that  the  record  will  be  evi- 
dence for  or  against  him  in  another  suit. — Massy  v.  Ryan,  6 
Ala.  647;  Stewart  v.  Conner,  9  ib.  50'S.  But  in  the  case  be- 
fore us,  the  witness  has  no  interest  in  the  recovery,  nor  is  his 
liability  in  any  manner  affected  by  it,  for  it  must,  we  think,  be 
admitted  that  the  recovery  of  the  plaintiff  against  the  represen- 
tatives of  John  Lewis  cannot  affect  their  right  to  recover  of  the 
witness  the  amount,  that  he  became  liable  to  pay  their  intestate 
upon  the  extinguishment  of  the  original  note. 
Let  the  judgment  be  affirmed. 


>i 
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1 .  A  judgment  having  been  rendered  against  W.,  as  administrator,  in  a 
insticc's  court,  he  appealed  to  the  Circuit  Court.  After  the  case 
readied  the  Circuit  Court,  the  resignation  of  W.  was  suggested, 
but  by  whom  tlie  record  fails  to  disclose,  and  sciere  facias  was 
awarded  against  tlu\  admiuistrator  (k  bonis  non,  without  his  being 
named.  The  clerk  thereupon  issued  a  set.  fa.  against  B.  as  tli« 
administrator  dt  bonis  non,  who  came  in  and  demurred  to  it,  and  his 
demurrer  was  sustained.  W.,  appearing  by  attorney  and  interposing 
no  defence,  judgment  nil  dicit  was  then  reitdered  against  him.  Ildd, 
That  W.  was  not  discliarged,  but  was  still  a  party  to  the  suit,  and 
properly  proceeded  against  as  such. 

ii.  It  is  error  to  render  judgment  agtiiust  the  security  in  an  appeal  bond 
for  more  than  the  penalty,  but  if  done,  it  may  be  regarded  a.**  a  cleri- 
rftl  mi.s-entry,  and  amended  here  under  the  statute. 

a."  Where,  on  tlie  triiU  of  an  appeal  from  a  ju.stice's  to  the  Circuit  Court, 
the  Kum  in  controversy  is  Ic.e.s  than  twenty  dollars,  a  jury  is  not  ne^ 
i-(!s.siir)',  but,  if  the  cause  of  action  be  an  open  account,  the  court 
funnot  render  judgment  final,  until  the  demand  hnn  been  established 
by  proof.  W^  *i*  ''•*»'*%>  •& 
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Error  to  the  Circuit  Court  of  Conecuh.  Tried  before  the 
Hon.  John  J.  Woodward. 

Watts  &  Jackson,  for  the  plaintiff  in  efror: 

1.  The  administrator  had  the  right  to  resign,  under  our  statute, 
and  the  administrator  <Ze  bonis  non  was  the  proper  successor  in 
the  suit. — See  Skinner  v.  Frierson,  S  Ala.  915;  Warren  v.  Rist, 
16  ib.  686;  Elliott  v.  Eslava,  3  ib.  568. 

2.  The  plaintiff  below  could,  at  bis  election,  retain  the  ad- 
ministrator in  chief  (unless  he  showed  either  a  due  administra- 
tion, or  a  transfer  of  all  the  assets  to  the  succeeding  administra- 
tor,) or  he  might  accept  the  resignation  of  administrator  in 
chief,  and  proceed  to  make  the  administrator  de  bonis  non  a  party. 
See  Skinner  v.  Frierson,  8  Ala.,  sujrra. 

3.  The  plaintiff  below  having  accepted  the  resignation  of  the 
administrator  in  chief,  and  asked  and  obtained  a  sci.  fa.  to  ad- 
ministrator de  bonis  non,  thereby  discharged  the  administrator  in 
chief  from  further  liability  in  this  suit,  and  he  must  now  look  to 
the  administrator  de  bonis  non.  He  cannot,  two  terms  after  the 
resignation  of  the  administrator  in  chief,  after  he  has  been  dis- 
charged from  court,  get  a  judgment  against  him  :  And  in  ren- 
dering such  judgment  the  court  erred. 

4.  The  court  should  have  rendered  judgment  against  the  ad- 
ministrator de  bonis  non. 

5.  The  court  erred  in  rendering  judgment  against  the  secu- 
rity on  the  appeal  bond  for  damages  and  all  costs.  The  security 
was  bound  only  to  the  extent  of  his  bond. — See  Mc.Burnet  & 
Kerr  v.  Breed.  6  Ala.  476;  Windham  v.  Coaies,  8  Ala.  285. 

6.  It  was  error  in  the  court  to  render  the  judgment  final  by 
default  against  Wiiherington.  There  was  no  writing  ascer- 
taining the  amount  due.  In  such  case,  if  the  amount  had 
been  over  S20,  a  jury  should  have  ascertained  the  amount  due 
— it  being  under  S20 — the  court  should  have  ascertained  the 
amount  due  on  proof.  No  judgment  could  have  been  rendered 
against  Witherington,  without  proof,  unless  he  had  been  pre- 
sent and  consented  to  the  amount,  and  this  should  appear  oo 

the  record. — See  Kennon  v.  Henderson,  6  Ala.  132. 
/ 

Belser  &  Harris,  for  the  defendant: 

1.  Court  can  fairly  presume  that  scire  facias^  found  in  the 


( 


JUNE  TERM,  1850. 1^ 

Witherington,  adm'r,  v.  Brantley. 

record,  is  the  work  of  the  plaintiff  in  error,  in  the  court  below. 

2.  The  demurrer  sustained  by  the  court  was  put  in  by  a 
succeeding  administrator,  not  by  defendant  in  error ;  and  it  was 
Interposed,  after  judgment  had  been  fixed  on  the  first  adminis- 
trator, and  without  his  accounting  for  the  a~<ts€ts  of  the  estate,  ohr 
without  handing  them  over  to  his  successor. — Thomason  &  Hay  nes 
V.  Blackwell,  5  Stew.  &  Port.  181;  Elliot's  Adm'r,  v.  Eslava,  3 
Ala.  571;  Driver  v.  Riddle,  8  Port.  343 ;  Skini>er  v.  Frierson, 
S  Ala.  915.  * 

3.  There  was  no  error  in  rendering  the  judgment  as  it  7k 
against  the  principal  and  his  security,  named  in  the  appeal  bond; 
but  if  there  was,  this  court  will  correct  it. — McBurnet  &  Kerr  v. 
Breed,  6  Ala.  476. 

4.  The  court  will  intend  that  the  last  judgment  was  rendered 
on  proper  testimony;  and  it  is  as  fair  to  presume  that  the  plain- 
tiff in  error  was  present  when  it  was  rendered,  as  that  the  de- 
fendant in  error  consented  to  the  scire  facias. 

-ii 

PARSONS,  J. — Paul,  to  use  of  Brantley,  commenced  his 
action  against  Witherington  as  administrator  of  Dukes,  before  a 
justice  of  the  peace  in  Conecuh  county,  and  recovered  a  judg- 
ment. Witherington  appealed  to  the  Circuit  Court  of  that 
county,  giving  J.  C.  King  as  surety  in  the  appeal  bond. 

After  the  cause  reached  the  Circuit  Court,  it  was  suggested, 
but  it  is  not  said  by  whom,  that  Witherington  had  resigned  the 
administration,  and  thereupon  a  sci.fa.  was  awarded  against  the 
administrator  de  bonis  non.  It  does  not  appear  at  whose  instance 
this  was  done,  nor  who  the  administrator  de  bonis  non  was.  But 
the  clerk  afterwards  issued  the  sci.fa.  against  Isaac  H.  Betts  as 
the  administrator  de  bonis  non,  which  was  served  on  him.  Mr. 
Betts  demurred  to  the  set.  fa.  and  his  demurrer  was  sustained, 
which,  among  other  things,  will  appear  by  the  judgment  entry, 
and  that  is  as  follows : 


**AbbamPaul,usb  ofHarrisBrantlev,  )  J  .  -,     , 

A.    L.  WlTHEBlNOTON,    Adm'r.  )  ' 

"  In  this  cause,  this  day  came  the  parlies  by  their  attornies, 
and  the  defendant,  Isaac  U.  Betts,  demurs  to  the  tci.fa.y  wiiicb 
demurrer  was  sustained  by  the  court,  and  the  defeodaot,  Augus- 
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lus  L.  Witherington,  having  failed  lo  say  any  ihing  in  bar  or 
preclusion  of  ilie  plaintiff's  action  :  It  is  therefore  considered 
bv  the  court,  that  the  plaintiff  do  have  and  recover  of  the  de- 
fendant, Augustus  L.  VVitherington,  administrator,  and  John 
C  King,  his  security  in  the  appeal  bond,  the  sum  of  four  dol- 
lars and  thirty  cents  for  his  damages,  besides  the  costs  in  this 
i)ehalf  expended,  for  which  execution  may  issue." 

Mr.  Betts  is  not  a  party  to  this  writ  of  error,  and  it  is  no  ques- 
tion in  this  case  vvliether  the  demurrer  was  properly  sustained 
or  not.  It  is  sufficient  to  say  that  he  was  not  made  a  party  in 
the  cause,  nor  was  Wilherington  ever  discharged  from  it.  On 
the  contrary,  the  latter,  by  his  attorney,  appeared  at  the  trial  as 
the  judgment  entry  shows.  In  this  state  of  the  proceedings, 
we  think  Witherington  is  still  a  party  and  that  the  plaintiff  be- 
low had  a  right  to  proceed  against  him  as  such.  But  although 
the  plaintiff  below  did  no  act,  so  far  as  he  went,  which  could 
have  the  effect  of  discharging  Witherington  from  the  suit,  yet 
the  latter  had  the  right  to  plead  that  he  had  duly  administered, 
or  that  he  had  passed  the  assets  to  the  administrator  de  bonis  non^ 
and  thus  the  plaintiff's  suit  against  him  would  have  been  barred, 
unless  the  plaintiff  could  successfully  controvert  the  facts 
pleaded. — Skinner  v.  Frierson  &  Crow,  S  Ala.  915. 

The  plaintiff  below  recovered  of  Wilherington,  administrator, 
and  his  surety,  the  sum  of  four  dollars  and  thirty  cents  and  the 
costs.  The  sum  recovered  and  the  costs  exceed  the  amount 
of  the  penalty  of  the  bond,  which  is  $5  25.  The  surety  was 
not  liable  beyond  the  amount  of  his  bond,  and  there  is  conse- 
quently error  in  the  judgment.  But  as  this  is  a  clerical  mis- 
entry,  the  amendment  might  be  made  here  under  the  statute. — 
Mc Burnet  &  Kerr  v.  Breed,  6  Ala.  476.  There  is,  however, 
an  error  in  the  judgment  which  can  only  be  corrected  by  ano- 
ther trial.  The  judgment  6nal  was  rendered  because  the  de- 
fendant below  "  failed  to  say  any  thing  in  bar  or  preclusion  of 
the  plaintiff's  action."  The  action  was  not  founded  on  a  writ- 
ing for  the  payment  of  a  sum  of  money,  but  on  an  open  account. 
As  the  sum  sued  for  was  less  than  twenty  dollars,  a  jury  was 
not  required,  but  the  court  should  have  heard  the  evidence  and 
decided  the  matter  of  controversy. — Kennon  v.  Henderson,  C 
Ala.  132.  It  cannot  be  infered  from  the  fact  that  the  defendant 
foiled  to  say  any  thing  in  bar,  &c.  that  he  intended  to  confess 
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judgmeiJl.  If  that  had  been  the  case,  the  judgment  would  have 
been  in  a  difFerenl  form.  The  judgment  is  reversed  and  the 
cause  remanded. 


BRAZIER  &  CO.  vs.  BURT. 

1.  Where  testimony  offered  is  relevant,  it  cannot  be  excluded  i»  limine, 
but  the  opposite  party,  if  he  desires  to  raise  any  question  as  to  its 
legal  suiTiciency,  should  de  so,  by  asking  of  the  court  an  appropriate 
charge. 

2.  The  declarations  of  one  in  possession  of  personal  property,  that 
Ue  holds  it  not  in  his  own  right,  but  as  tlie  property  of  another,  arc 
admissible  in  evidence  as  part  of  the  res  gesta. 

3.  So  also,  if  cotton  be  delivered  by  M.  to  C,  proof  tliat  C,  upon  the 
receipt  and  whilst  in  possession  of  the  cotton,  marked  the  bales  with 
tlie  initials  of  B's.  name,  is,  for  the  same  reason,  admissible  to  show 
that  C.  held  it  as  the  property  of  B.,  and  as  his  bailee. 

4.  A  party,  complaining  of  error,  must  set  out  in  tiie  rect>rd  so  much  of 
the  evidence,  as  is  necessary  to  show  it  affirmatively. 

Error  to  (he  Circuit  Court  of  Lowndes.     Tried  before  the 
Hon.  Geo.  W.  Stone.  •' 

This  was  a  trial  of  the  right  of  property  in  six  bales  of  col- 
toa  levied  on  under  an  execution  in  favor  of  the  plaintiffs  in 
error  against  one  John  M.  Mock,  and  claimed  by  the  defendant 
in  error.  The  plaintiffs  having  made  out  vl  prima  facie  case  by 
proving  that  the  cotton  was  made  by  slaves  under  the  control  of 
the  defendant  in  execution  and  hauled  by  him  to  a  warehouse 
at  Benton,  on  the  bank  of  the  Alabama  river,  where  it  was  levied 
on,  the  claimant  stated  his  defence  to  be  that  he  had  purchased 
llie  cott<m  from  Mock  before  it  was  gathered,  and  ofTcred  in  evi- 
dence a  deed  of  tru."il,  the  execution  whereof  was  proven,  and 
the  contents  of  which  are  sufficiently  noticed  in  the  opinion  of 
the  court.  The  deed  had  never  been  pruveu  in  o;ien  court. 
Id 
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The  plaintiffs  objected  to  the  reading  of  ihia  deed  in  evidence, 
unless  the  claimant  would  state  that  he  expected  to  connect  his 
cJaiin  with  the  right  of  the  persons  for  whose  benefit  the  deed 
was  made;  and  made  the  further  objection  to  its  admissitrility 
that  it  liad  not  been  proven  it)  open  court  as  required  by  the 
statute.  The  counsel  of  the  claimant  then  stated  that  tiiey  did 
not  offer  the  deed  to  show  title  to  the  cotton  in  the  persons,  for 
whose  benefit  the  deed  was  made,  but  to  show  that  the  cotton 
had  been  sold  and  disposed  of  in  accordance  with  the  provision* 
of  said  deed,  and  that  he  was  a  purchaser  with  a  claim  of  right 
or  title,  and  in  connection  with  this,  that  the  cotton  was  not  the 
property  of  the  defendant.  The  court  thereupon  overruled  the 
plaintiffs'  objections,  and  the  deed  was  read  to  the  jury.  The 
claimant  proved  by  a  son  of  Mock  that  his  father  left  home  be- 
fore the  cotton  was  ginned  and  packed  and  instructed  him  to 
have  it  ginned  and  packed  as  soon  as  possible,  and  to  haul  it  to 
Benton  and  deliver  it  there  to  the  claimant,  to  whom  he  had 
sold  it  and  to  whom  it  belonged.  The  plaintiffs  objected  to  these 
declarations  of  Mock  as  to  the  sale  and  ownership  of  the  cotton, 
but  the  court  overrcded  the  objection.  The  same  witness  testi- 
fied that  be  hauled  the  cotton  to  Benton  and  left  it  by  the  claim- 
ant's instructions  at  the  warehouse  of  one  Cbambliss.  Chambliss 
was  then  intro<iuced  as  a  witness  and  staled  that  he  received  the 
cotton,  and  marked  it  B.,  and  made  out  and  delivered  to  the 
claimant  a  receipt  for  the  same.  The  piainiiffs  objected  to  the 
evidence  of  Chambliss,  but  the  court  overruled  the  objection. 
Tl5e  slaves  employed  in  making  the  cotton  were  shown  to  be 
the  satne  tliat  are  embraced  by  the  deed  of  trust,  and  there  was 
evidence  tending  to  show  the  purchase  and  payment  by  the 
claimant  of  the  purchase  money  for  ihecotfon  before  it  was  gath- 
ered.     This  was  all  the  evidence  in  the  ca&e. 

The  plaintiffs  asked  the  court  lo  charge  the  jury  *'  that  the 
deed  was  void,  being  fraudulent  in  law,  as  it  was  not  proved 
either  in  the  Circuit  or  County  Court,  and  should  be  disregard- 
ed by^  them."  This  charge  the  court  refused  to  give,  but  charged 
the  jury  that  unless  they  believed  from  the  evidence  that  before 
the  cotton  was  gathered  Mock  had  fairly  sold  it  to  Burt  for  a 
valuable  consideration,  the  plaintiffs  were  entitled  to  a  verdict; 
that  it  was  not  snflicient  that  there  should  have  been  a  mere 
agreement  to  sell,  but  such  an  absolute  sale  as  would  hare  au- 
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thorised  Burt  fo  go  into  the  fieW  and  gather  the  cotton  ;  and  that 
they  had  nothing  to  do  with  the  question,  by  whom  the  cotton 
was  made,  and  must  not  take  it  into  consideration,  but  only  tlif 
question  of  the  sale  as  above  mentioned.  j 

To  the  several  rulings  of  the  court  on  the  testimony  and  to 
its  refusal  to  charge  as  requested  the  plaintiffs  excepted  and  noH[ 
assign  them  as  error. 

T.  &  J.  Williams,  for  the  plaintiffs: 

1.  A  deed  conveying  personal  property,  where  the  possession 
of  the  property  is  continued  with  the  donor,  is  fraudulent  and 
void,  unless  the  same  has  been  acknowledged  in  the  Circuit  or 
County  Court  within  twelve  months  after  its  execution,  (Clay's 
Dig.  p.  255,  middle  of  §  2;  Myers  v.  Peak's  Adm'r,  2  Ala. 
64S,)  and  a  deed  thus  void  cannot  be  used  as  evidence  for  any 
purpose. 

2.  Clainaant  cannot  prove  title  in  another,  and  this  deed  went 
to  show  that  the.  labor  and  services  of  the  slaves  passed  under 
this  deed. 

3.  Declarations  of  a  third  person  can  only  be  given  to  explairt 
the  character  of  possession,  or  of  some  act  done  by  a  party 
which  is  sought  to  be  turned  against  him — this  makes  a  part  of 
the  res  gesfa,  and  lo  effect  this,  the  declarations  must  be  coupled 
with,  and  explanatory  of  the  act. — Webster  v.  Smith,  10  Ala, 
430,  and  the  cases  there  cited.  Here  the  declarations  are  as 
to  what  John  Mock  had  done,  to  wit :  "  that  the  cotton  belong- 
ed to  Burl,  to  whom  he  had  sold  it."  This  only  constitutes  the 
declaration  of  Mock,  the  balance  was  only  directions  of  Mock  lo 
witness. 

4.  The  act  ofChambliss  in  markiug  the  cotton  for  Burt  was 
improperly  used — it  was  not  proper  evidence  against  plaintiff,  it 
tended  to  confirm  the  contract  as  pretended,  between  Mock  and 
Burt. 

6th.  On  the  last  error  assigned,  the  deed  was  void  and  fraudu- 
knt,  declared  so  by  the  statute,  and  the  court  should  so  have 
charged  the  jury. —  Vide  Statute,  and  authority  refered  to  on 
6rst  point.  , 

.« 

Elmorf.  &  Yancey,  for  the  defendant. 

1.  The  deed  of  Mock  was  properly  admitted.  The  mode  of 
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raising  a  question  on  it  was  on  a  charge  to  the  jury,  and  no  inju- 
ly  rtsnhed  to  the  plaintiff  from  its  admission. 

2.  Mock's  declarations  as  to  the  ownership  of  the  property 
were  admissible.  He  was  in  possession.  If  the  evidence  went 
further  than  the  matter  of  ownership,  the  plaintiff  should  liave 
pointed  out  the  portion  that  was  objectionable,  but  his  motion 
embraced  the  exclusion  of  all,  both  good  and  bad  testimony,  and 
his  motion  was  properly  refused. 

3.  Chambliss'  evidence  identified  the  cotton  levied  on  mark- 
ed B.,  as  the  cotton  brought  by  the  sons  of  Mock,  and  claimed 
by  Burt  as  a  purchaser,  and  plaintiff  was  not  injured  by  it. 

4.  The  charge  was  correct.  The  deed  had  nothing  to  do 
with  the  trade,  and  in  fact,  the  charge  was  favorable  to  the  plain- 
tiff in  excluding  all  consideration  of  the  deed  from  the  jury. 

CHILTON,  J. — This  was  a  trial  of  ihe  right  of  property  to 
six  bales  of  cotton,  levied  on  by  the  sheriff,  at  the  instance  of 
the  plaintiffs  in  error,  as  the  property  of  John  M.  Mock,  and 
claimed  under  the  statute  by  Burt,  the  defendant  in  error. 

The  claimant  offered  to  read  to  the  jury  a  deed  of  gift,  made 
by  said  Mock  to  one  Elias  Bonnell,  trustee,  of  certain  slaves  and 
other  property  in  trust,  for  the  use  and  benefit  of  Matilda  Mock, 
wife  of  the  donor,  and  for  the  support  and  future  maintenance 
of  her  and  her  children.  The  deed  provides  that  the  said  Ma- 
tilda shall  at  no  time  be  deprived  of  the  use  of  the  said  proper- 
ty during  her  natural  life;  and  it  further  provides  for  a  division 
of  said  property  among  the  children,  in  certain  events,  after  her 
death.  John  M.  Mock  reserved  to  himself  the  right  to  direct 
the  slaves  in  the  mode  and  manner  of  their  employment  and  la- 
bor, under  the  superintendence  of  said  trustee.  The  cottoo 
claimed  was  the  produce  of  the  labor  of  said  slaves,  and  the 
deed  was  offered  by  claimant,  who  proposed  showing  that  the 
cotton  was  sold  by  Mock,  in  accordance  with  its  provisions,  and 
purchased  by  him.  This  deed  was  clearly  relevant,  and  the 
motion  to  exclude  it  in  limine  was  very  properly  overruled.  If 
the  plaintiffs  in  error  desired  to  rai.se  any  question  as  to  its  legal 
effect,  they  should  have  asked  of  the  court  an  appropriate  charge 
involving  its  sufficiency.  This  view  is  not  in  conflict  with 
Myers  v.  Peak's  Adm'r,  2  Ala.  CAS;  lor  in  that  ca.se  the  bill  of 
*ale,  whi«;h  was  r.^ally  a  gift,  was  adujiiied  in  proof,  and  char^jCR 
were  asked  involving  its  legal  <?ffecT. 
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The  deed  was  not  introduced  to  prove  title  in  a  third  party,  but 
for  the  piirpo.se  of  showing  that  the  cotton  being  the  produce  of 
the  labor  of  the  slaves,  which  were  trust  property,  the  claimant, 
who  had  purchased  it  in  accordance  with  the  provisions  of  tli^ 
trust,  must  be  protected. 

2.  The  declarations  of  Mock,  in  giving  Instructions  to  his 
son  with  respect  to  the  delivery  of  the  cotton,  we  think  were 
properly  admitted  as  part  of  the  res  gestcE.  The  cotton  was  in 
possession  of  Mock,  and  his  declarations  were  competent  to 
show  how  he  held,  namely,  not  in  his  own  right,  but  that  it  belong-* 
ed  to  the  claimant.  This  view  harmonises  with  all  the  cases  on 
the  subject,  and  especially  with  Webster  vs.  Smith,  10  Ala.  430. 

3.  Tlie  act  of  Chambliss,  who  had  possession  of  the  cotton, 
in  marking  it  with  the  initials  of  Burl's  name,  we  think,  might 
properly  go  in  evidence  for  similar  reasons.  It  proved,  or  tend- 
ed to  show,  that  he  held  it  as  the  property  of  Burt,  and  to  show 
that  Burt,  at  the  time  of  the  levy,  held  possession  by  his  bailee. 

4.  The  bill  of  exceptions  does  not  contain  sufficient  evidence 
to  show  whether  the  charge  involving  the  legal  sufficiency  of 
the  deed  was  or  was  not  properly  refused.  If  the  p()Ssession  of 
the  property  actually  accompanied  the  deed,  and  the  dominion 
over  it  was  given  to  the  trustee  for  the  purpose  of  executing  the 
trust,  the  deed  would  come  within  the  saving  of  the  statute.  But 
whether  this  was  so  or  not,  does  not  appear.  The  charge  as- 
sumed that  the  deed  was  fraudulent  because  not  proved  or  ac-^ 
knowledged.  This  may  or  may  not  be  correct,  as  the  donor 
bad  actually  parted  with,  or  retained  the  possession.  But  the 
plainiifT  must  affirmatively  show  error  and  injury.  , 

The  charge  given  presented  the  case  in  the  most  favorable 
light  for  the  plaintiffs  in  error.  Our  conclusion  is  that  there  is- 
no  error  in  the  record,  and  the  judgment  must  be  affirmed.        * 

1 
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1.  In  an  action  of  slander,  the  defendant  may  prove  the  fects  and  cir- 
cumstances, in  reference  to  which  the  words  were  spoken,  for  the 
purpose  of  showin;:;;  that  he  did  not  intend  by  the  use  of  them  to  im- 
jjute  to  the  plaintiff  tlie  crime,  which,  standing  alone,  tliey  would 
naturally  import. 

/•^EiiROR  to  the  Circuit  Court  of  Covington.     Tried  before  the 
Hon.  Nathan  Cook. 

Watts  &  Jackson,  for  the  plaintiff  in  error: 
To  show  that  the  court  erred,  the  plaintiff  makes  the  fbllow- 
hig  poinis,  and  sustains  them  by  the  authorities  cited: 

1.  Slander  consists  in  tlie  false  and  malicious  charge  made, 
of  crime  ignoniiniously  pijnit«hed.  Unless  the  expressions,  or 
words  used,  convey  to  the  minds  of  the  by-standers  the  impres- 
sion that  a  charge  of  crime  is  made  against  the  person  of  whom 
the  words  are  spoken,  no  action  will  lie.  How  are  we  to  as- 
certain then  wlien  the  words  charge  crime,  unless  the  impres- 
sion made  upon  the  minds  of  by-standers  can  be  proven?  The 
person  speaking  may  speak  in  a  joke,  or  ironically — the  words 
themselves,  unconnected  with  the  manner  of  speaking  or  act- 
ing, could  give  no  adequate  idea  of  what  was  meant.  It  fol- 
lows necessarily  that  the  witnesses,  who  heard  the  words,  may 
give  their  impressions  as  to  their  meaning;  or,  in  other  words, 
they  may  say  how  they  understood  them. — SeeStarkie  on  Slan- 
der, top  p.  58 ;  lb.  top  p.  246;  Stark.  Ev.  2  vol.  466,  top  p.; 
Van  Rensselaer  v.  Dale,  I  Johns.  Cases,  279;  Stark,  on  Ev.,  2 
vol.  472,  top  page,  under  head,  Proof  of  Malice — see  Studdard 
V.  Linville,  3  Hawks,  474;  MtAdams  v.  Reeny,  4  Hayw.  R. 
252;  Bickell  v.  Sterret,  4  Blackf.  471. 

2.  The  eircnmstances  connected  with  the  allowance  by  the 
commissioners'  court,  ongiit  to  have  been  given  to  the  jury. 
They  were  named  at  the  time  the  words  were  spoken,  and 
would  have  tended  to  show  that  the  words  were  not  uttered  ma- 
liciously.— Coffin  v.  Coffin,  4  Mass.  1-31  ;  Remmington  v. 
Congdon,  2  Pick.  310;  Bradly  v.  Heath,  12  ib.  163;  Stone  v. 
Clark,  21  ib.  51;  Child  v.  Homer,  13  ib.  503;  Smith  v.  Miles, 
16  Verm.  245;  Buiterfield  v.  BufTum,   9  N.  Hamp.  156;  Mc- 
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<jo\ven  V.  Manifee,  7  Monr.  314;  Nash  v.  Befjedict,  25  Wend. 
645;  Shecut  v.  McDowell,  3  Brev.  3S;Slicer  v.Cbace,  Walker, 
USA  ;  Beeliler  v.  Sieiner,  2  Wli.  313;  Higden  v.  Wolcolt,G  Gil! 
&  J.  413;  Norton  v.  Ladd,  5  N.  Hamp.  203;  16  Pick.  1;  Dexier  v. 
Faber,  12  Johns.  R.  230;  Van  Rensselaer  v.  Dale,  1  Johns.  C. 
279;   McKee  v.  Sugalles,  4  Scabi.  80. 

Martin  and  Baldwin,  (or  the  defendant: 

The  defendant  offered  to  jjrove  what  allowance  had  been 
made  by  the  commissioners'  court,  and  the  circumstances  at- 
tending it.  This  proposition  does  not  embrace  any  act  of  the 
plaintiff,  but  that  of  other  parties,  and  shouild  not  have  beeo  re^ 
ceived  to  the  plaintiff's  prejuJice.  .; 

The  subsequent  part  of  the  proposition,  offere<d  in  connec- 
tion with  the  foregoing,  to  show  that  the  language  used,  was  ai 
the  time  o«f  speakiag,  explained  to  have  reference  to  the  money 
got  from  the  commissioners'  court  under  tlieir  ordej,  and  that 
the  defendant  did  not  intend  to  impute  larceny,  being  connected 
with  the  preceding  illegal  paftion  of  tlie  proposition,  the  whole 
was  properly  rejected.  •{ 

The  defendant  was  allowed  to  prove  all  that  was  said,  at  the 
time  the  words  were  spoken,  to  show  the  quo  animo^  or  the  sub- 
ject matter  to  which  the  conversation  had  reference,  but  not  to 
prove  the  truth  of  the  words  by  evidence  not  rehearsed,  or  ex- 
plained, in  the  conversation.  In  this  there  was  no  error. — WsU- 
«oo  V.  Nicholas,  6  Humph.  174.  *r 

DARGAN,  C.  J. — This  was  an  action  of  slander,  in  which 
tiie  defendant  was  charged  with  having  spoken  of  the  plaintiff  in 
the  following  words:  "You  did  steal  money  from  the  county 
treasury."  The  cause  was  tried  on  the  general  issue,  and  tJje 
testimony  tended  to  show  the  speaking  of  the  words  by  the 
<iefendant,  aud  also,  that  at  the  speaking  them,  they  were 
«xplained  by  the  defendant  to  have  reference  to  an  illegal  allow- 
ance of  money,  made  to  the  plainiiff  by  the  commissioners' 
court  of  the  conrily,  previous  to  the  lime  tlie  words  were  uttered. 
The  defendant  olF.ire  1  to  prove  what  allowance  of  money  had 
been  made  to  the  plaintiff  by  the  commissioners'  court  and  the 
circumstances  attending  it,  for  the  pur()ose  of  showing  that  he 
<ilJ  not  intend  to  impute  to  the  plaintiff  the  commission   of  a 
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larceny.  This  testimony  ttie  court  rejected,  but  allowed  the 
defendant  to  prove  every  thing  that  he  said  or  did  at  the  time  of 
speaking  the  words,  to  show  the  feelings  that  pronr>pted  hinfi  at 
the  time  of  using  them.  The  defendant  excepted  to  the  ruling 
of  the  court  in  rejecting  the  evidence,  and  this  is  now  assigned 
as  error. 

Although  there  are  many  contradictory  decisions  to  be  found 
in  the  books,  in  reference  to  the  construction  that  should  be 
placed  upon  slanderous  words,  yet  all  the  cases  agree  in  this,, 
that  the  words  to  amount  to  slander  must  impute  a  crime.  How 
they  are  used  is  immateria),  so  the  idea  of  the  commission  of  a 
crime  is  conveyed.  Even  if  the  language,  literally  understood, 
would  negative  the  charge  of  guilt,  still  if  the  words  were  used 
in  such  a  manner,  and  under  such  circumstances,  as  showed 
that  the  party  using  them  intended  to  convey  to  the  hearers  the 
charge  of  guilt,  be  cannot  escape  the  consequences  of  slander. 
The  law  will  not  protect  the  slanderer  on  account  of  the  lan- 
guage by  which  the  charge  was  conveyed,  nor  the  manner  i» 
which  the  words  were  uttered ;  but  if  it  can  be  seen  that  a  crime 
was  imputed,  the  party  must  be  held  guilty,  however  artful  the 
language  by  which  the  charge  was  conveyed,  or  the  manner  in 
which  the  words  were  used.  On  the  other  hand,  it  is  equally 
well  settled,  that  the  words,  and  circumstances  to  which  they 
relate  and  in  reference  to  which  they  were  spoken,  must  be 
such  as  will  show  that  the  party  was  guilty  of  a  crime,  if  the 
words  and  circumstances  be  true.  For  instance,  to  say  of  one, 
you  are  a  murderer,  is  certainly  slanderous ;  but  to  say  of  one, 
you  are  a  murderer,  for  jou  killed  my  dog,  is  no  slander,  for 
here  the  slanderous  word  is  used  in  reference  to  a  subject  snat- 
ler  that  takes  away  the  guilt,  which  the  words,  standing  »l«ne, 
would  impute.  Hence,  when  words  slanderous  in  themselves  are 
used  in  reference  to  particular  ads  or  circumstances,  it  bccenies 
necessary  to  ascertain  what  those  acts  or  circumstances  are,  thai 
it  may  be  seen  whether  a  crime  is  imputed  or  not.  Thus,  In 
the  case  of  Van  Rensselaer  v.  Dale,  the  words  werC;  "that  the 
plaintiff  and  his  party  was  a  set  of  black-hearted  highwaymen, 
robbers  and  murderers ;"  but  it  was  proved  that  the  words  were 
spoken  in  reference  to  a  transaction  on  the  preceding  day,  which 
could  not  amount  to  the  charge,  that  the  words  standing  alone 
would  imply.     The  court  held  that  the  words  thus  used  did  not 
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constitute  slander. — 1  Johns.  Cases,  281.  So  in  the  case  of 
Norton  V.  Ladd,  5  N.  H.  203,  it  VTas  held  that  in  an  action  of 
slander  the  defendant  might  show  that  tire  words  were  used  in 
relation  to  a  known  transaction,  that  (fid  not  amount  to  the 
charge,  which  the  words  otherwise  would  import.  To  the  same 
effect,  see  Shecut  v.  McDowell,  3  Brev.  38;  Semh  v.  Willis,. 
16  Verm.  245;  Dexter  v.  Taber,  12  Johns.  239>  and  other  ca- 
ses cited  on  the  brief  of  the  counsel  for  the  plaiatiff  in  error. 
The  principle,  that  these  decisions  recognise,  clearly  shows, 
that  the  court  should  have  permitted  the  defendant  to  prove  the 
facts  and  circumstances  in  reference  to  which  tbe  words  were 
used  ;  for  these  facts  and  circumstances  may  take  from  the  words 
their  slanderous  import,  and  show  that  no  crime  in  fact  was  im- 
puted, although  every  circumstance  to  which  the  words  relate 
were  there. 

The  other  questions  raised  by  the  assignment  of  errors  we 
will  not  decide,  as  the  case  now  stands  ;  for  we  do  not  distinctly 
see  the  manner  in  which  they  were  raised  in  the  court  below,, 
nor  the  object  the  defendant  had  in  view  in  asking  the  questions 
which  were  objected  to  by  the  plaintiff,  aad  which  objections- 
the  court  sustained. 

Let  the  judgment  be  reversed  and  the  cause  remanded.       ..^ 


■} 

'9 
I 

MOORE  &  JONES,  Adm'rs,  &c.  vs.  DAVIDSON.     ** 

1.  Where  several  arc  sued  as  administrators^  a  discontinuance  as  ti>^ 
one,  not  served  with  process,  is  not  a  diMx>nttuuauce  oi  tbe  actioa.l 
(Paesons,  J.  dissenting.)  .^ 

2  Where  a  bond  or  note  fails  to  desicfuate  the  place  of  payment-  parol 

'  evidence  is  inA<lmis8ible  to  show  that  it  wa.*.  by  ajyrcemcnt  between 

the  parties,  to  be  paid  at  a  place  different  from  tliiit  of  the  contract. 

3.  The  place  of  the  contract  being  ascertnined,  the  law,  in  the  absoiic**' 
of  an  exprc.Hs  sti))ulation,  detcmiines  the  rate  of  intcre.«<t  that  nttaciicft 
to  it,  and  there  i2>  no  ditference  in  effect  between  tlie  stipulation  which-. 
Uie  law  tluis  implies,  and  oue  expressly  stated  in  the  contract.  ^ 
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Error  to  the  Circuit  Court  of  Lowndes.  Tried  before  the 
Hon.  Nathan  Cook. 

This  was  an  action  of  debt  by  the  defendant  against  the  plain- 
tiffs in  error  as  administrators,  &c.,  of  Daniel  M.  Forney,  de- 
ceased, on  a  writing  obligatory,  by  which  the  said  Forney  as 
principal,  and  two  others  as  his  securities  promised  "  to  pay 
William  Lee  Davidson  the  sum  of  three  thousand  five  hundred 
dollars  for  value  received."  The  writ  issued  against  the  plain- 
tiffs in  error  and  one  Jones  M.  Withers,  as  the  administrators  of 
Forney,  and  being  returned  no?i  est  as  to  Withers,  the  plaintiff 
below  declared  against  the  other  two  alone.  The  declaration 
commences  ;  "  William  Lee  Davidson,  discontinuing  as  to  Jones 
M.  Withers,  who  is  not  served,  and  who  had  resigned  his  ad- 
ministration before  the  issuance  and  service  of  the  writ  in  this 
case,  and  was  dischargt^d  by  the  court  as  administrator,  by  attor- 
ney, complains"  &c.  Upon  the  cause  being  called  for  trial  the 
defendants  declared  against  refused  to  plead  to  the  action,  in- 
sisting that  by  the  discontinuance  as  set  out  in  the  declaration 
the  plaintiff  had  discontinued  the  entire  suit  against  all  the  de- 
fendants, and  they  moved  for  judgment  accordingly,  but  the 
court  denied  their  motion,  and  required  them  to  plead  to  the 
declaration.  The  defendants  then  demurred,  and  their  demur- 
rer was  overruled.  There  was  parol  evidence  to  show  that  the 
instrument  sued  on  was  executed  in  this  State,  and  other  evi- 
dence tending  to  show  that  by  a  verbal  agreement  between  Da- 
vidson and  Forney,  before  or  at  the  lime  the  instrument  was  ex- 
ecuted, the  money  was  to  be  paid  in  the  State  of  North  Caroli- 
na, the  legal  rate  of  interest  of  wliicli  State  was  proved  to  be  six 
per  cent,  per  annum.  The  question  intended  to  be  raised  by 
ibis  evidence  was  whether  the  rate  of  interest  of  Alabama  or  North 
Carolina  governed  the  contract.  The  court  charged  the  jury — 
First,  that  if  the  note  was  executed  in  this  State,  then  the  money 
was  to  be  paid  here,  no  other  place  being  specified  on  the  face 
of  it,  and  the  contract  as  Ho  the  rate  of  interest  must  be  governed 
by  the  law  of  this  Stale:  Secondly,  that  if  the  note  was  execu- 
ted in  this  State,  the  parties  having  failed  to  specify  in  it  the 
place  of  payment,  the  money  was  payable  in  this  Slate ;  that  no 
parol  evidence  could  be  introduced  to  show  thai  the  parties 
agreed,  before  or  at  the  time  the  note  was  executed,  that  it  should 
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be  paid  in  North  Carolina ;  and  that  they  must  disregard  all  the 
evidence  introduced  on  that  subject. 

The  defendants  excepted  to  the  several  rulings  of  the  court 
and  to  the  charges  given,  and  now  aasign  them  as  error. 

Elmore  &  Yancey,  for  the  plaintiffs  in  error: 

1.  Where  more  than  one  representative  is  sued  all  must  be 
.served;  and  a  discontinuance  as  to  one  is  a  disconiinuance  as  to 
all. — Owen  v.  Brown,  2  Ala.  ]2G  ;  Caruthers  &  Kinkle  v.  Mar- 
dis'  Adm'rs,  3  Ala.  599;  Williams  &  Ivy  v.  Hines,  8  Por.  579. 
The  only  exception  is  when  one  of  the  representatives  lives  out 
of  the  Srate,  and  this  from  necessity. — W'illiams  &  Ivy  v.  Hines, 
8  Por.  679. 

2.  It  was  competent  for  the  defendant  to  show  by  parol  probi 
where  the  note  was  payable,  no  place  being  expressed  in  the  noie. 
Muslire  v.  Cook,  1  Ala.  41 ;  Story  on  Conflict  of  Laws,  "^  '^  272, 
280;  lb.  on  Bills,  "^  147;  1  Greenl.  Ev.  ^  277. 

3.  The  place  of  j)ayment  determines  the  interest  payable. — 
Ilanrick  v.  Andrews,  9  Por.  9. 

4.  The  place  of  payment  is  the  domicil  of  the  creditor  wher- 
ever he  may  be. — Story  on  Conflict  of  Laws,  '^  "^  329,  362. 

Watts  &  Jackson,  for  the  defendant: 

1.  The  rule  applicable  to  joint  contractors  at  common  law 
cannot  be  applied  to  executors  or  administrators.  They  are  in 
no  sense  joint  contractors. — See  Gray's  Adm'rs  v.  \\  bile,  5 
Ala.  490.  Why  therefore,  may  not  a  plaintiff*  discontinue  even 
as  to  one  served,  (who  is  ascertained  not  to  be  one  at  the  time 
of  suit  brought.)  just  as  he  could  in  action  of  trover,  or  trespass, 
against  several  defendants,  without  affecting  a  discontinuanie  as 
to  other  defendants.'*  The  rule,  as  understood  in  England,  never 
extended  lo  executors  or  administrators,  and  the  rule  is  much 
less  stringent  in  this  cotmiry. — See  Williams  on  Ex'rs,  1JS9- 
90-3-4;  Ivy  v.  Gamble,  7  Por.  ol5;  .Martin's  Ex'rs  v.  Crogan, 
20  .Johns.  l()(}-22-3;  Gray's  Adm'rs,  v.  White,  svjrrti.  Even 
in  the  case  of  joint  contractors  in  \hc  strict  sense  of  the  term — 
a  dir^coniinuance  as  to  one  defendant  for  any  ntatler  personal  to 
himself  never  effects  a  discontinuance  as  to  the  othe'S. —  See  au- 
thorities, mij/ra.  It  is  admitted  that  the  general  rule  i? — that  all 
executors  or  administrators,  who  have  qualifred  as  such,  consti- 
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tute  but  one  person  in  law,  and  must  all  be  sued.  But  this  \n 
not  a  universal  rule.  If  an  executor  or  administrator  live  beyond 
the  limits  of  the  State,  the  plaintiff  may  discontinue  as  to  him, 
showing  this  fact  in  his  declaration,  without  producing  a  discon- 
tinuance as  to  the  others. — See  Enjjlish  &  Enjjlish  v.  Brown,  9 
Ala.  504;  Gray's  Adm'rs,  v.  Wbite,  S2ipra,  and  authorities  therein 
oiled.  But  the  rule,  that  all  executors  or  administrators,  are 
but  one  person,  and  must  all  be  served,  has  reference  solely  to 
those  who  are  representatives  at  the  time  of  suit  brought.  In 
this  case  the  party  against  whom  the  discontinuance  was  made 
in  the  declaration  was  not,  in  fact,  administrator  at  the  time  of 
suit  brought.  He  had  resigned — this  fact  is  shown  by  the  dec- 
laration, and  must  be  taken  as  true  on  demurrer,  or  on  the  mo- 
tion which  was  made.  It  was  not  in  fact  controverted  that  the 
administrator  had  resigned.  There  was,  therefore,  no  necessity 
to  sue  him.  If  plaintiff  can  discontinue  as  to  a  non-resident, 
acting  administrator,  (who  was  a  non-resident  administrator  at 
the  time  of  suit  brought,)  without  producing  a  discontinuance  as 
lo  others,  (see  English  et  al.  v.  Brown,  supra.,)  a  fortiori,  he 
may  discontinue  as  lo  one  who  was  not  in  fact  executor  at  the 
time  of  suit  brought. 

Tlie  plaintiff,  at  his  option,  might  have  proceeded  against  the 
re^ii^ning  administrator,  or  have  left  him  out,  and  proceeded 
against  his  successors. — See  Skinner  v.  Frierson,  S  Ala.  915. 
But  in  this  case  the  successors  of  the  resigning  administrators 
were  already  in  court  and  there  was  no  necessity  for  any  step* 
to  be  taken  to  make  them  parties  to  the  suit. 

If  joint  administrators  be  sued  and  all  served,  and  it  is  shown 
"tli'ai  one  has  resigned  and  was  not  in  fact  administrator  at  the 
Uiiie  of  suit  brought,  a  discontinuance  as  to  him  would  not  work 
a,  discontinuance  as  to  the  others.  The  plaintiff  may  get  judg- 
ment against  all  who  were  administrators  at  the  time  of  suit 
brought. — (See  Gray's  Adm'r;  v.  White,  5  Ala.  490;  Williams 
ou  Ex'rs,  1189-90-3-4;  Ivy  v.  Gamble,  7  Por.  545,  &c.)  It 
would  seem  to  follow  necessarily  then  if  plaintiff  can  discontinue 
aiscr  service,  without  a  discontinuance  as  to  other  defendants,  he 
cun  before  a  service  is  effected. 

.  2.  As  to  the  charges  given :  The  lex  loci  contractus  governs 
as  fo  the  interest,  unless  the  place  of  payment  be  different  from 
the  place  of  contract. — Hanrick  v.  Andrews,  9  Por.  9,  and  au- 
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tbtDfriiies  therein  cited.  The  place  of  payment,  if  it  be  iniend- 
ed  to  be  different  from  the  place  of  contract,  must  be  specified 
in  the  body  of  the  flote,  (see  Story  on  Prom.  Notes,  ^  §  49-50.) 
and  parol  evidence  is  inadmissihie  to  show,  that  ahhough  no 
place  of  payment  is  stated  in  the  note,  yet  the  parlies  agreed  that 
it  should  be  payable  at  a  particular  place. — See  Story  on  Prom. 
Notes,  §  ^  49-50  ;  (ireenl.  Ev.  3d  ed.,  §  ^  275-81.  See  fur- 
ther the  folldwing  asthorities  bearing  on  this  point:  Johnson  v. 
Ballevv,  2  Por.  29 ;  Mead  v.  Steger,  5  ib.  498 ;  Paysanl  et  al. 
V.  Barringer,  1  Ala.  IGl ;  Beard  v.  White,  1  ib.  436  ;  Litch- 
field V.  Falconer,  2  ib.  280 ;  Holt  v.  Moore,  6  ib.  521 ;  Arm- 
stead  V.  Tliomas,  9  ib.  586;  Cuthbert  &  Stanly  v.  Bowie,  10 
ib.  163  ;  Hair  et  al.  v.  LaBrouse,  1 0  ib.  548  ;  Nicholas  v.  Krebs, 
11  ib.  230;  Brown  v.  Isbell,  11  ib.  1010;  Carleton  v.  Fellows, 
Read  &  Co.,  13  ib.  4-37. 

PARSONS,  J. — After  a  very  full  examination  of  the  statutes 
and  common  law  upon  the  question,  I  am  entirely  satisfied  that 
the  plaintiff  below  had  no  right,  under  the  circumstances,  to  dis- 
continue his  action  as  to  Withers  and  to  go  on  against  Moore 
&  Jones ;  and  I  think  the  whole  action  was  discontinued  by  the 
discontinuance  as  to  W'iihers.  But  a  majority  of  the  court 
think  differently,  and  that  there  was  no  error  on  that  point. 

2.  W^e  all  think  that  parol  evidence  was  not  admissible  to 
prove  that  it  was  the  agreement  or  understanding  of  the  parties 
that  the  money  secured  by  the  writing  obligatory  should  be  paid 
in  North  Carolina.  The  doctrine  is  so  stated  by  Judge  Story, 
in  relation  to  promissory  notes. — Story  on  Prom.  Notes,  '^  49. 
And  we  can  see  no  difference  in  this  respect  between  notes  and 
bonds  for  the  payment  of  money.  This  is  a  question  of  inter- 
est and  not  of  usury.  And  as  the  bond  was  made  and  delivered 
in  Alabama  and  not  made  payable  elsewhere,  it  is  subject,  as  to 
interest  and  otherwise,  to  our  laws,  and  it  is  a  general  principle 
that  the  legal  effect  of  an  instrument  cannot  be  varied  by  parol 
evidence. — 3  Stew.  273.  Parol  evidence  was  competent  to 
prove  that  the  bond  was  made  here,  so  as  to  show  that  its  va- 
lidity and  effect  arc  to  be  determined  under  our  laws.  The  place 
where  it  was  niade  being  ascertained,  we  look  to  the  face  of 
the  bond  to  ascertain  the  rate  uf  interest,  as  to  which  the  bond 
ileell'is  sileul.     Bui  its  effect  is  the  same  as  if  it  had  coutained  a 
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stipulallon  for  Alabama  interest.  Had  such  a  stipulation  been 
inserted,  parol  evidence  of  an  inconsistent  one  would  have  been 
clearly  inadmissible ;  and  yet  there  is  no  difference  in  effect  be- 
tween the  stipulation  implied  by  law,  and  one  expressly  stated. 
There  was  no  substantial  error,  we  think,  in  the  ruling  of  the 
Gircuil  Court  on  this  point.     The  judgment  is  affirmed. 


McDADE  ET  AL.,  Adm'rs,  vs.  MEAD,  use  &c. 

1 .  To  render  a  demand  available  as  a  set-off,  the  defendant  must  be 
entitled  to  a  subsisting  legal  right  of  action  on  it,  acquired  before  the 
commencement  of  the  suit. 

2.  The  endorsement  of  a  note  by  the  payee  to  G.,  with  the  understand- 
ing that  if  G.  can  use  it  as  a  set-off  to  a  demand  held  against  him  by 
M.,  he  is  to  pay  the  amount  of  it,  otherwise  it  is  to  be  returned  to  the 
payee,  does  not  confer  on  G.  such  a  property  in  the  note,  as  will  en- 
able him  to  use  it  as  a  set-off  against  M.'s  demand. 

3.  Parol  evidence  is  inadmissible  to  prove  the  sheriff's  return  on  an 
execution,  unless  the  absence  of  the  higher  evidence  is  first  ac- 
counted for. 

Error  to  the  Circuit  Court  of  Montgomery.  Tried  before 
the  Hon.  Thos.  A.  Walker. 

This  was  an  action  of  assumpsit,  brought  by  the  defendant 
in  error,  for  the  uie  of  Jeremiah  Walker,  surviving  partner  of 
John  Walker,  deceased,  against  the  plaintiffs  in  error  as  admin- 
istrators of  Isham  Gwinn,  deceased,  to  recover  the  amount  of  a 
note  for  $80,  made  by  said  Gwinn  in  his  life-time  in  favor  of 
the  defendant  in  error.  The  case  was  tried  on  the  pleas  of 
non-assumpsit,  payment,  and  set-off.  By  the  bill  of  exceptions 
it  appears  that  there  was  evidence  of  a  conversation  had  between 
the  intestate  and  one  of  the  Walkers,  whilst  the  note  was  held 
by  Mead,  the  payee,  in  which  the  intestate  requested  Walker 
"to  pay  or  take  up"  the  note,  whenever  Mead  would  receive' 
Alabama  money  for  it,  and  promised   that  he,  the  intestate,- 
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"would  pay  him,  or  pay  the  note."  The  remaining  facts  of 
the  case  are  sufficiently  stated  in  the  opinion.  The  court  charged 
the  jury  that  the  note  attempted  to  be  set-off  against  the  plain- 
tiff's demand  was  not  a  legal  and  valid  set-off  in  consequence 
of  the  agreement  in  respect  thereto  entered  into  between  Gwinn, 
the  intestate,  and  one  of  the  payees  of  said  note.  The  defend- 
ants then  requested  of  the  court  certain  charges,  the  substance 
of  which  was  that  if  they  believed  that  Jeremiah  Walker,  or  he 
and  his  deceased  partner,  John  Walker,  fjaid  the  note  sued  on 
or  took  it  vp  at  the  request  of  Gwinn,  the  plaintiff  cannot  recover 
in  this  action,  although  the  payment  was  made  with  Walker's 
money,  and  not  with  Gwinn's?  These  charges  the  court  gave  to 
the  jury,  but  added  in  explanation  :  "That  they  could  look  to 
all  the  proof  and  circumstances  in  the  case,  for  the  purpose  of 
ascertaining  whether  the  note  was  in  fact  paid  for  Gwinn,  at  his 
request,  or  taken  up  by  Walker  merely  to  get  it  out  of  the 
hands  of  Mead  for  the  accommodation  of  Gwinn,  so  that  he^ 
Gwinn,  might  be  enabled  to  pay  the  note  to  Walker  in  Alabama 
hank  notes  instead  of  paying  specie  to  Mead — the  jury  may  look 
to  all  the  facts  and  circumstances  in  the  case,  and  they  may  look 
and  see,  if  Gwinn  was  going  about  after  the  request  to  Walker 
lo  take  up  the  note,  trying  to  get  a  set-off  to  the  note,  and  if  so» 
for  what  purpose  was  he  doing  it?  And  if  the  jury  believe 
from  all  the  proof  that  it  was  the  intention  of  Gwinn  to  pay 
Walker  the  note,  and  so  promised,  if  he  would  take  it  up,  then 
they  must  find  for  the  plaintiff." 

To  the  ruling  of  the  court  in  the  admission  of  the  evidence  as 
noticed  in  the  opinion,  and  to  the  affirmative  and  explanatory 
charges  given,  the  defendants  excepted,  and  now  assign  them  as 
error. 

Saffold,  for  the  plaintiffs  in  error. 

Belser  &  Harris,  for  the  defendant:  \ 

1.  The  evidence  of  the  witness  objected  to  was  properly  al- 
lowed lo  go  before  the  jury. — Planters'  &  Merch.  Bank  of  Mo- 
bile v.  Willis  8c  Co.,  5  Ala.  770;  Johnson  v.  Cunningham,  1  ib« 
840;  Hogan  &  Co.  v.  Reynolds,  8  ib.  60.  Thore  is  a  differ- 
ence between  knowledge  of  insolvency,  Bud  report  of  it. 

2.  The  insolvency  of  Mead  is  proved,  independent  of  the 
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taturns  of  iiulla  bona  on  the  execulions  not  produced,  and  the 
court  will  not  reverse  in  such  a  case. — Easley  v.  Dye  &  Dye, 
14  Ala.  158;  Herbert  v.  Hanrick,  16  ib.  5S1. 

3.  The  set-off,  under  the  circumstances,  was  properly  re- 
jected.— Adams  &  Taylor,  2  Ala.  675  ;  Crawford  v.  Ex'r  of 
Turrenton.  7  Port.  110;  Bell  v.  Horton,  1  Ala.  413;  Smith  v. 
Taylor,  9  ib.  633;  Frai4ilin  v.  McGuire,  10  ib.557. 

4.  There  is  sufficient  evidence,  disclosed  by  the  bill  of  ex- 
ceptions, to  authorise  tire  instructions  given  by  the  court  to  the 
Jury,  and  which  are  assigned  as  error  in  the  record. 

5.  The  charges  given  by  the  court,  at  the  request  of  the  plain- 
tiff in  error  in  the  court  below,  and  also  the  explanation  to  the 
jury  accompanying  iheni,  correctly  laid  down  the  law;  and  there 
was  sufficient  evidence  to  base  the  explanation  on,  and  to  au- 
thorise the  jury  to  find  as  they  did. 

6.  If  Walker  bought  the  note  al  the  request  of  Gwinn,  then 
Gwina  could  not,  in  good  conscience,  procure  a  set-off  against  it. 

CHILTON,  J. — This  was  an  action  of  assumpsit  brought 
by  Joseph  H.  Mead,  who  sued  for  the  use  of  Jeremiah  Walker, 
against  the  administrators  of  Isham  Gwinn, deceased,  to  recover 
upon  a  note  made  by  said  Gwinn  for  the  sum  of  $80,  dated 
2Sih  Nov.  1842,  and  due  one  day  thereafter.  The  defendants 
plead  non  assumpsit^  payment,  and  set-off. 

The  main  question  presented  for  revision  is,  whether  a  note 
executed  by  said  Mead  to  J.  P.  and  A.  J.  Saffold,  was,  under 
the  circumstances  disclosed  by  the  record,  a  valid  set-off. 

This  action  was  commenced  the  5th  day  of  June  1848.  The 
cote  sought  to  be  set-off  was  acquired  the  6th  Nov.  1843,  as 
follows:  It  was  eadorsed  to  Gwinn  by  J.  P.  Saffold,  who.  at 
the  time  of  such  endorsement,  executed  to  Owinn  the  following 
instrument  in  wrking  :  "  I  have  this  day  transfered  to  Mr.  Isham 
Gwinn  a  note  made  by  Joseph  H.  Mead  for  sixty-eight  dollars, 
payable  to  J.  P.  &,  A.  J.  Saffold,  or  order,  dated  Feb.  12th, 
1843,  and  due  on  the  first  day  of  January  next  after  date.  If 
the  said  Isham  Gwinn  can  succeed  in  brini;ino:  said  note  in  as 
an  off-set  against  a  note  now  held  by  said  Mead  against  him, 
then  he  is  to  pay  me  the  amount  of  a  note  he  has  this  day  given 
xue  for  si\ty-cighi  dollars,  dated  this  day  and  due  one  day  after 
date.     If  the  note  made  by  said  Mead  cannot  be  brought  in  as 
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an  off-set  against  the  one  he  holds  against  the  said  Gwirjn,  ihen 
the  note  on  Mead  is  to  be  returned  to  me,  and  I  am  to  return 
ihe  note  which  he  has  given  me;"  dated  Nov.  6th,  lS4o,  and 
signed  by  J.  P.  Saffold. 

On  the  20th  April  1846,  Gwinn  paid  to  Saffold  the  money 
on  the  note  above  mentioned,  and  thereui)<>n  took  from  him 
another  written  instrument  in  these  words:  "Know  all  men  by 
these  presents,  that  I  bind  myself  to  defend  a  note  given  by 
Isham  Gwinn  to  Joseph  H.  Mead  for  about  $81,  dated  some 
time  in  Nov.  1842;  and  in  the  event  that  judgment  goes  against 
said  Lsham  Gwinn,  I  obligate  myself  to  permit  judgment  to  go 
against  me  in  favor  of  said  Gwinn  for  the  sum  of  sixty-eight  dol- 
lars, and  to  pay  the  cost  of  the  said  suit  at  law,  and  interest  on 
sixty-eight  dollars  from  the  6ih  Nov.  1843" — dated  "21st  April 
1846,"  and  signed  by  J.  P.  Saffold.  It  appears  tliat  at  the  tiu)e 
of  this  negotiation  Mead  was  in  very  moderate  circutnstances,  if 
not  insolvent.  One  witness  was  allowed  to  testify,  against  the^ 
objection  of  the  defendants  below,  that  lie  knew  Mead  was  in-r; 
solvent  from  the  fact  that  he  had  claims  against  him,  upon  which 
executions  had  been  returned  "  no  property  found." 

The  court,  under  the  above  state  of  facts,  excluded  the  note 
made  by  Mead  to  the  Messrs.  Saffold  from  the  jury,  holding  it 
no  valid  set-off.  The  agreement  given  by  Mr.  Saffold,  and 
which  was  cotemporaneous  with  his  endorsement  of  the  note  to 
Gwiqn,  must  be  considered  as  forming  a  part  of  the  endorse- 
menu  Thus  considered,  can  the  note  be  allowed  as  a  valid 
set-off  y 

,  lo  Adams  v.  Taylor,  2  Ala.  675,  under  die  plea  of  set-off, 
the  defendant  offered  a  bill,  accepted  by  the  plaintiffs,  which  it 
was  proved  he  received  and  was  to  account  for  only  in  the  event 
(bat  he  could  make  it  available  to  him  in  a  settlement  with  the 
plaintiffs,  and  if  not,  it  was  to  be  relumed.     The  Circuit  Court 
charged  the  jury  that  if  they  were  sati.-Ged  with  the  genuineness 
of  the  acceptance,  and  that  the  defendaut  held  liie  sjanie  imder 
tn  agreement,  prior  to  the  conmiencemtut  of  the  suit,  they  mu8t;i 
allow  the  bill  as  a  set-off.     This  court  held  the  charge  enone«(i 
Otts,  and  say  that  "  a  dc.rannd,to  be. good  m«  an  off-set,  must  b€> 
MUch  au  one  as  a  suit  could  ho  maiiitnined  on;  for  an  off-set  itd 
m  the  nature  of  a  cro«s-ai:li()n-     "  The  dc'lendant,"  it  is  added, 
"^d  uo  ^cQ|ierij^  in  tbq  l^ill  .wliicb  be  was  allowed  to  sei-oii 
16 
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against  the  plaintiff's  demand  ;  but  a  permission  to  use  it,  if  he 
could  make  it  available  in  a  settlement  with  the  plaintiffs,  in 
which  event  only  was  he  to  account  for  it  with  the  owner.  This 
was  not  such  a  property  in  the  bill  as  would  constitute  a  set-ofT 
against  the  plaintiff's  demand."  The  judgment  allowing  it  wa* 
consequently  reversed.  The  case  does  not  show  whether  the 
bill  had  been  endorsed  or  not. 

In  Crawford  v.  The  Ex'rs  of  Simonton,  7  Port.  110,  it  wa? 
held  that  a  |)lea  of  set-off,  that  plaintiff's  testator  was  a  co-surety 
*ith  the  defendant  for  a  third  person,  and  that  on  the  default  of 
the  principal,  the  defendant  executed  liis  own  note  in  discharge 
of  the  liability  of  the  sureties,  and  that  ihe  testator  executed  his 
writing  under  seal,  agreeing  to  pay  his  proportion  either  to  the 
defendant  or  the  original  creditor, — not  alleging  that  the  substi- 
tuted note  was  paid, — held  to  be  insufficient  on  demurrer. 

These  decisions  must  be  regarded  as  settling  the  law  that  a 
parry,  to  avail  him.^elf  of  a  set-off,  must  have  a  subsisting  legal 
right  of  action  upon  the  demand  attempted  to  be  set-off,  acquired 
before  the  commencement  of  the  action  against  him. — See  also, 
French  v.  Gainer.  7  Poit.  549;  Bell  v.  Horton,  1  Ala.  412; 
Holmes  V.  Bullock,  4  ib.  228;  Bunnell  v.  McGehee,  9  ib.  43o; 
Smith  V.  Taylor,  9  ib.  633;  Crayion  v.  Clarke,   11  ib.  790. 

Let  us  examine  into  the  character  of  the  title,  which  Gwinn 
had  in  the  note  payable  to  the  Messrs.  Saffold.  And  here  we 
would  remark,  we  must  look  at  the  substance  of  the  whole  con- 
tract to  ascertain  its  legal  effect.  The  counsel  likens  the  trans- 
action to  a  transfer  of  a  note  by  endorsement,  and  guaranteeing 
its  pa)  nieni,  should  it  not  be  collected  out  of  the  maker.  Hut 
is  this  the  legal  effect  of  the  first  agreement,  ma<le  in  1S43? 
We  are  clear  in  the  opinion  that  it  is  not.  The  arrangement 
simplified  may  be  thus  stated  : — Gwinn  owed  Mead  and  Mead 
owed  Saffold.  The  latter  (Mead)  being,  to  say  the  least  of  it.  of 
doubtful  solvency,  exchanges  his  note  on  Mead  with  Gwinn  for 
the  note  of  the  latter,  for  the  purpose  of  enabling  Gwinn  to  have 
it  allowed  as  a  set-off  against  Mead,  but  if  such  set-off  should 
not  be  allowed,  then  the  exchange  amounted  to  noihing, — 
Owinn's  note  was  to  be  returned  to  him,  and  the  note  of  Saffold 
back  to  him.  It  was  then  a  conditional  exchange.  It  was  to 
be  absolute  only  in  the  event  that  it  was  allowed  as  a  set-off, 
when  this  future  event  happeoed,  then  the  arrangement  was 
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consummated,  but  until  then  the  real  property  in  the  note  was 
in  the  payees,  noi  in  Gwinn.  It  is  very  clear  to  our  mind,  thai 
the  claim  does  not  come  within  the  purview  and  meaning  of  our 
statute  of  set-off,  and  that  it  falls  within  the  principle  of  exclu- 
sion settled  by  Adams  v.  Taylor,  svjrra.  The  subsequent 
agreement,  made  after  Gwinn  paid  his  note  to  Mr.  Saffold,  that 
the  latter  would  defend  him  against  the  note  of  Mead,  and  in 
the  event  of  his  failure  to  succeed,  to  pay  the  cost  and  confessi 
judgment  for  the  amount  so  paid  by  Gwinn.  with  lawful  interest, 
does  not  in  the  slightest  degree  affect  the  principle  upon  wh'ch 
the  set-off  is  excluded.  It  can  make  no  difference  in  principle 
whether  the  note  or  the  money  is  to  be  returned  to  Gwinn.  He 
still  stands  in  the  predicament  of  having  purchased,  not  the  note 
itself,  but  the  chance  of  set-off,  for  which,  if  successful,  he  is  to 
pay,  but  if  unsuccessful,  he  is  to  be  placed  in  statu  quo.  We 
might  strengthen  our  conclusion  by  refering  to  some  reasons 
founded  in  the  policy  of  the  law  as  sustaining  it,  but  it  is  unne-t| 
cessary. 

As  to  the  testimony  respecting  the  insolvency  of  Mead,  we 
cannot  see  upon  what  principle  the  court  permitted  the  witness 
for  the  plaintiff  to  give  parol  evidence  of  the  executions  and  re- 
turns of  nulla  bona  upon  then),  without  accounting  for  their  loss 
or  destruction  in  some  way.  There  was  no  attempt  to  take  the 
proof  offered  without  the  influence  of  the  general  rule  requiring 
the  production  of  the  best  evidence,  which  was  the  papers  them- 
selves, or  certified  transcri|)ts,  if  they  had  become  matters  of 
rerord.  The  court  erred,  therefore,  in  the  admission  of  "Lis 
proof.  We  are  not  fully  satisfied  that  no  injury  resulleJ  Co  the 
defendant  below  from  the  admission  of  this  improper  evidence. 

As  to  the  quidificaiion  given  by  the  court  to  the  charges  asked 
on  the  part  of  the  defendant  below,  it  seems  to  have  been  couched 
ID  rather  unguarded  language,  but  it  is  correct,  so  far  as  it  as* 
lerts  a  legal  proposition.  . 

For  the  error  in  admitting  secondary  evidence  as  to  the  exe- 
cutions and  returns  npoo  them,  the  judgment  is  reversed  and 
the  esuse  remanded. 
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i.  If  one  signs  or  endorses  a  blank  bill  or  note,  and  parts  with  its  pos- 
session, with  the  view  of  its  beuig  filled  up  and  made  a  negot'-able 
security,  and  it  afterwards  and  before  maturity  comes  to  the  haiuls 
of  a  bona  fide  holder  for  a  valuable  consideration  without  notice,  he 
win  be  lield  to  its  payment,  without  regard  to  the  authority  of  the 
person  by  whom  flic  blank  was  filled. 

2.  Where  the  acts  of  parties  to  a  transaction  are  e^ndence  against  third 
persons,  their  declarations,  if  they  are  so  inse^.'arably  connected  with 
tlie  acts  as  to  constitute  a  part  of  the  res  gcsta,  are  also  axlnvssible. 

Error  to  the  Circuit  Court  of  Mobile.     Tried  before  the 
Hon.  John  Bragg. 

This  was  an  action  of  assumpsit  by  the  plaintiff  against  the 
defendant  in  error,  as  the  first  endorser  of  a  promissory  note  for 
five  thousand  dollars,  made  by  Horatio  L.  Spooner  in  favor  of 
the  defendant,  dated  the  21st  Dec.  1S45,  and  payable  twelve 
monihs  after  date,  at  the  Planters  Bank  of  Tennessee,  at  Nash- 
ville. The  note  was  endorsed  by  the  defendant  lo  A.  H.  Jones, 
by  said  Jones  to  James  Perrine,  and  by  said  Perrine  to  (he 
plaintiff.  The  plaintiff  having  offered  the  note  in  evidence,  and 
proved  demand  of  payment  and  notipe  to  the  defendant,  the  de- 
fendant introduced  evidence  conducing  to  show  that  the  said 
note  was  signed  by  Spooner,  and  endorsed  by  the  defendant  and 
Jones,  V^ith  the  date,  time  of  payment,  and  perhaps  the  name  of 
the  payee  left  blank,  and  in  that  condition  was  handed  by  Spoon- 
er lo  John  S.  Rhea,  one  of  the  firm  of  Rhea,  Sykes  &  Co.,  of 
Mouile,  lo  be  discounted  for  the  accomuiodation  of  the  maker  in 
one  of  the  banks  of  the  State  of  Teritiessee.;  that  an  effort  was 
made  to  procure  its  discount,  whicii  failed,  and  the  note  was 
then  filed  away  among  the  papers  of  Rbea,  Sykes  &  Co.;  that 
Rhea,  Sykes  &  Co.  afterwards  became  insolvent,  and  removed 
from  the  State,  leaving  one  Horion  as  their  agent  in  winding  up 
their  business;  that  at  the  titne  of  their  removal  they  were  in- 
debted to  James  Perrine,  who  was  also  liable  for  them  to  the 
extent  of  about  ten  thousand  dollars  ;  and  tiiat  Perrine,  after  they 
left  the  State,  called  on  the  said  Horton  to  procure  security  for 
hat  was  due  him  and  indemnity  against  his  said  liability,  when 
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Horton,  having  previously  filled  up  the  blanks  in  the  note  with- 
out any  other  authority  than  that  derived  from  his  general  agen- 
cy, delivered  it  to  him  for  that  purpose.  There  was  evidence 
tending  to  show  that  at  the  time  the  note  was  handed  to  Perrine, 
Horton  informed  him  that  he  did  not  know  whether  there  was 
any  thing  due  upon  it  or  not ;  that  he  did  not  find  it  entered  on 
the  books  of  Rhea,  Sykes  &  Co ;  that  Perrine  must  inquire  of 
the  parties  to  see  what  was  due;  and  it  was  to  stand  as  security 
only  for  the  balance  that  might  be  due  on  it.  It  was  further  shown 
that  Perrine  had  transferred  the  note  to  the  plaintiff  before  its 
maturity  ;  that  this  transfer  was  made  in  a  settlement  between 
the  plaintiff  and  Perrine,  the  latter  taking  from  the  former  in 
part  consideration  for  it  two  notes  for  upwards  of  two  thousand 
dollars  each,  payable  at  a  day  subsequent  to  that  of  the  maturity 
of  the  note  transfered;  and  that  one  of  these  notes  given  by  the 
plaintiff  had  been  assigned  by  Perrine  to  one  Zunts  in  payment 
for  a  house,  and  been  paid  by  the  plaintiff  to  him.  In  connec- 
tion with  this  evidence,  the  plaintiff  oflfered  to  prove  by  a  wit- 
ness, who  was  present  at  the  settlement  between  Perrine  and  the 
plaintiff,  that  Perrine  in  that  settlement  was  found  to  be  indebt- 
ed to  the  plaintiff  for  negro  hire  collected  by  him  as  the  agent 
of  the  plaintiff,  and  that  the  balance  of  the  consideration  for  the 
note  sued  on,  after  deducting  the  amount  of  the  two  notes  given 
by  the  plaintiff  to  Perrine,  was  the  amount  so  found  due  by 
Perrine  to  the  plaintiff.  The  witness  not  professing  to  know 
anything  on  the  subject,  except  what  he  heard  the  parties  to  the 
settlement  say  at  the  time  it  was  made,  the  defendant  objected 
to  the  evidence  offered  as  inadmissible  and  the  court  sustained 
the  objection.  The  plaintiff  proved  that  he  had  one  or  more 
slaves  in  Mobile  that  were  hired  out  by  Perrine  as  his  agent,  and 
then  offered  to  prove  that  the  settlement  in  which  the  transfer  of 
the  note  was  made  was  of  the  business  of  Perrine's  agency.  Tho 
defendant  objected  to  this  evidence,  because  the  witness  knew 
mulling,  exce()t  what  he  heard  the  parties  say,  and  the  court  sus- 
tained the  objection.  It  was  shown  that  Perrine  at  the  date  of 
this  settlement  was  in  embarrassed  circuinsiannes,  and  there  was 
no  evidence  that  he  had  paid  any  of  the  liabilities  ag.'inst  which 
the  transfer  of  the  note  sued  on  was  intended  to  indemnify  hira. 
The  plaintiff's  counsel  requested  the  court  to  charge  the  jury 
that  if  they  believed  from  the  evidence  that  the  plaintiff  was  a 
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holder  of  the  note  for  a  valuable  consideration  before  maturity, 
without  notice  of  the  facts  put  in  evidence  by  the  defendant,  be 
was  entitled  to  recover,  allhough  Horton  had  no  authority  to 
Gil  up  the  blanks;  and  transfer  the  note  toPerrine.  This  charge 
the  court  refused  to  give,  and  to  its  refusal  so  to  charge  and  its 
several  rulings  on  the  evidence  the  plaintiff  excepted,  and  now 
assigns  them  as  error. 

Hopkins  &  Campbell,  for  the  plaintiff: 

1.  A  negotiable  note,  complete  in  all  its  parts,  is  available  in 
the  hands  of  a  bona  Jidc  holder,  though  it  has  been  stolen  from 
the  owner  before  reaching  the  holder. — Burr.  452,1516. 

2.  A  person  who  makes  a  note  incomplete  in  one  or  more  of 
its  material  parts,  leaving  a  blank  for  those  parts,  confers  a  gen- 
eral authority  upon  a  bona  fide  holder  to  fill  those  blanks. — 3 
Barb.  (S.  C.)  R.  374. 

3.  A  person  who  gives  a  blank  to  another  to  be  used  for  the 
purpose  of  being  filled  up  as  a  promissory  note  will  be  liable  on 
the  note,  though  it  be  written  by  a  person  unauthorised,  and  by 
one  who  obtained  it  fraudulently,  if  it  comes  to  a  bona  Jide  hold- 
er.—4  Mass.  45 ;  3  Ala.  ISS ;  1  ib.  18. 

4.  The  only  case  in  which  the  bona  Jidc  holder  is  to  be  de- 
feated is,  where  he  has  given  no  trust  and  reposed  no  confi- 
dence in  making  his  blank.  If  the  person  whose  signature  is 
abused  has  put  it  forth  with  a  view  of  its  being  used  to  make  a 
negotiable  security,  he  will  be  bound,  no  matter  how,  or  by 
whom  the  security  shall  be  made.  The  principle  of  all  these 
cases  is  the  same  and  is  fully  expounded  by  this  court  in  3  Ala. 
1S8.  The  present  is  not  an  exception  to  the  principle  laid 
down  in  the  3  Ala.,  but  shows  the  limitation  of  the  principle. 
This  boundary  is  fully  explained  in  5  Ala.  370. 

5.  The  evidence  offered  by  the  plaintiff  was  competent  and 
should  not  have  been  rejected. 

Wm.  G.  Jones  &  Phillips,  for  the  defendant : 
1.  The  court  charged  in  substance,  that  if  Horton  had  no 
authority  to  fill  up  the  blanks  in  the  note,  the  plaintiff  could  not 
recover,  but  if  Horton  was  a  general  agent  of  the  firm  of  Rhea, 
8ykes  &  Co.,  and  with  power  to  transfer  their  assets,  and  found 
this  note  among  their  papers,  and  iransfered  it  bona  fide  to  Per- 
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fine,  the  plaintiff  was  entitled  to  recover.  This  charge  was  re- 
ally beneficial  to  the  plaintiff.  The  court  would  not  give  the 
charge  in  unqualified  terms  as  asked  by  the  defendant,  but  quali^ 
fied  it  by  charging  in  addition,  that  if  Horton  was  the  general 
agent  of  Rhea,  Sykes  &  Co.,  and  had  authority  to  transfer  their 
assets,  and  found  this  note  in  blank  among  their  papers,  he  had 
a  right  to  fill  up  the  blanks  and  transfer  the  note  to  Perrine, 
and  the  plaintiff  had  a  right  to  recover.  Under  this  charge  the 
jury  found  for  the  defendant.  Of  course  the  jury  must  have 
found  the  fact  that  Horton  had  no  authority  to  fill  the  blanks. 
Then  his  filling  up  the  blanks  was  certainly  unauthorised,  and 
we  insist  was  a  forgery. — See  Chitty  on  Bills,  (9th  Amer.  ed.) 
747-S-9,  and  {he  cases  there  cited. 

Under  such  circumstances,  even  a  bona  fide  holder,  for  a  val- 
uable consideration,  without  notice,  and  taking  the  note  in  the 
usual  course  of  trade,  cannot  recover  on  it — Chitty  on  Bills, 
(9th  Amer.  ed.)  204-5 ;  Masters  v.  Miller,  4  Dunf.  &  East. 
^20 ;  same  case,  affirmed  in  the  Exchequer  Chamber,  2  H.  Bl- 
141 ;  Goodman  v.  Eastman,  4  N.  Hamp.  R.  455 ;  Stephens  v. 
Graham,  7  S  &  R.  505  ;  Woodworth  v.  The  Bank  of  America, 
19  Johns.  R.  391 ;  Nazro  v.  Fuller,  24  Wend.  374;  Mead  v. 
Young,  4  Dumf.  &  East.  20 ;  Nance  v.  Lary,  5  Ala.  370. 

2.  This  case  does  not  come  within  the  influence  of  the  prin- 
ciple that  the  maker  or  endorser  of  a  note  in  blank,  who  places 
it  in  the  hands  of  another  to  be  filled  up  or  used  in  a  particular 
manner,  is  held  liable  on  it  to  a  bona  fide  holder,  although  it  may 
have  been  fraudulently  filled  up  or  used  by  the  person  in  whose 
hands  it  was  placed.  If  Rhea,  or  Rhea,  Sykes  &  Co.,  had  fraud- 
ulently filled  up  these  blanks,  or  fraudalently  put  the  note  in  cir- 
culation, a  boTia  fide  holder  for  value,  taking  it  in  the  usual  course 
of  business  and  not  under  suspicious  circumstances,  might  have 
recovered  en  it  against  the  defendant.  On  what  principle  does 
the  holder  recover  in  such  a  case  ?  On  the  principle  that  the 
defendant,  having  trusted  a  third  person  with  his  blank  signature, 
thereby  authorises  him  to  fill  up  and  use  it.  and  must  be  bound 
by  the  act  of  his  agent  though  fraudulent.  Here  however,  neither 
Bpooner  nor  the  defendant  ever  trusted  Horton  with  their  blank  ; 
nor  did  Rhea,  Sykes  &  Co.  authorise  Horton  to  fill  up  the 
blanks  or  put  the  note  in  circulation.  There  is  no  principle  on 
wbioh  the  defendant  can  be  made  responsible  by  Horlon's  tot, 
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for  he  never  trusted  Horion,  nor  authorised  him  to  act  for  him. 
If  I  leave  my  blank  signature  with  a  friend  for  any  purpose  and 
it  be  stolen  from  hitn,  or  taken  from  l)im,  and  filled  up  uiih  a 
bill  or  note,  no  case  has  ever  decided  that  1  would  be  bound  to 
pay  it  even  to  a  buna  fide  holder  for  value.  All  the  decisions 
are  directly  to  the  contrary,  as  sufficiently  appears  from  the  au- 
thorities above  cited.  This  is  precisely  the  case  under  consid- 
eration, and  the  court  below  would  have  been  justified  in  charg- 
ing even  more  sironjjly  than  Ji  did  in  favor  of  the  defendant.-— 
Nance  v.  Lary,  5  Ala.  370,  and  cases  cited,  suina. 

3.  Under  the  pleadings  and  evidence,  it  was  necessary  to  the 
plaintiff's  recovery  that  he  should  prove  ilie  consideration  he 
gave  for  the  note.  To  do  this  he  offered  to  prove  by  a  witness 
what  was  said  and  admitted  by  Perrine,  as  to  Perrine's  indebt- 
edness to  him  at  the  lime  Perrine  endorsed  the  note  to  him.  This 
was  clearly  '■'■res  inter  alios  acta^''  and  also  heresay,  and  on  boti) 
grounds  clearly  inadmissible.  This  court  has  decided  in  many 
cases  that  when  it  is  necessary  to  prove  the  consideration  of  a 
deed,  the  recitals  of  indebtedness  in  the  deed  itself  are  no  evi- 
dence of  consideration.  It  is  not  even  jnirna  faci-e  evidence, 
nor  are  the  admissions  of  the  grantor  made  at  the  time  of  execu- 
ting the  deed  evidence  of  consideration. — Branch  Bank  at  De- 
catur v.  Kinsey,  5  Ala.  9;  McCain  v.  Wood,  4  ib.  25S;  Falk- 
ner  v.  Leith  &  Jones,  15  ib.  9.  The  principle  of  these  cases  is 
applicable  to  the  case  under  consideration,  and  decisive  of  it. 
If  Perrine  in  making  his  endorsement  to  the  plaintiff  had  reci- 
ted in  it  that  it  was  in  consfderation  of  his  indebtedness  to  the 
plaintiff,  such  written  recital  would  not  have  been  evidence.  A 
fortiori,  his  declarations  or  admissions  are  not  evidence.  Be- 
sides Perrine  was  interested  in  the  note,  and  in  the  suit;  and  in- 
competent to  testify  as  a  w  itne*s  without  his  release.  A  fortiori^ 
his  statements  were  incompetent  testimony  in  favor  of  the  plain- 
tiff.— Ken.ion  v.  McRae,  7  Por.  3S9  ;  Perry  v.  Craves,  12  Ala. 
246,  is  decisive  on  this  point. 

DARGAN,  C.  J. — The  facts  upon  which  the  liability  of 
•the  defendant  depends,  appear  to  be  these:  H.  N.  Spooner,  be- 
ing desirous  to  raise  money,  signed  his  name  to  a  note  for  five 
thousand  dollars,  leaving  the  date  and  time  of  payment,  and 
probably  the  name  of  tlie  payee,  in  blank.     The  note  in  this 
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condition  was  endorsed  by  the  defendant  and  one  Jones,  and 
then  delivered  to  Rhea,  Sykes  &  Co.,  to  be  discounted  at  one 
of  the  Banks  of  Tennessee,  for  the  accommodation  of  Spooner. 
The  note  was  not  discounted,  and  therefore  was  retained  by 
Rheaf  Sykes  &  Co.,  who,  however,  did  not  claim  it  as  their 
own,  or  look  upon  it  as  creating  my  obligation  on  the  part  of 
the  maker  or  endorsers.  Rhea,  Sykes  &  Co.  afterwards  failed 
and  left  the  State,  being  indebted  to  James  Perrine,  who  was  also 
under  liabilities  on  their  account.  After  Rhea,  Sykes  &  Co.  left 
the  State,  Perrine  applied  to  one  Horton,  their  clerk  and  agent, 
for  indemnity,  who  filled  up  the  blanks;  inserting  the  date  and 
lime  of  payment,  and  probably  the  name  of  the  payee,  and  pass- 
ed the  note  to  Perrine,  as  a  security  for  the  debt  due  him  and 
the  liability  he  was  under  for  Rhea,  Sykes  &  Co.,  but  told  him 
at  the  time,  that  he  did  not  know  whether  any  thing  was  due  to 
Rhea,  Sykes  &  Co.  on  the  note  or  not,  and  that  he  must  inquire 
of  the  parlies  to  ihe  note.  It  was  shown,  also,  that  Rhea,  Sykes 
&  Co.  never  authorised  Hoilon  to  transfer  the  note,  unless  such 
authority  could  be  implied  from  the  fact  that  he  was  their  clerk 
and  agent  lo  settle  their  affairs.  Perrine  endorsed  the  note  to 
the  plaintiff,  who  claims  to  be  a  bona  fide  holder  for  a  valuable 
consideration  without  notice  ;  and  ihe  question  is,  if  he  be  such, 
is  he  entitled  to  recover.'* 

It  is  not  denied  by  the  defendant's  counsel  but  that  the  plain- 
tiff could  recover,  conceding  him  to  be  a  bona  fide  holder,  if 
Rhea,  Sykes  &  Co.  had  transferred  the  note  to  Perrine.  But 
ihey  take  a  distinction  between  the  act  of  Horton  in  filling  up 
and  transfering  the  note,  and  the  act  of  Rhea,  Sykes  &  Co.  had 
it  been  done  by  them,  and  insist,  that  as  no  confidence  was 
placed  in  Horton  by  the  parlies  to  the  note,  nor  authority  given 
him,  they  cannot  be  bound  by  his  act.  We,  however,  think  that 
the  rule  of  law  is  this;  that  if  one  signs  his  name  to  a  blank  bill 
or  note,  intending  iliat  it  should  be  filled  up  for  a  particular  pur- 
pose, and  thereby  become  a  valid  security,  and  parts  with  its 
possession,  and  it  gets  into  market,  and  finally  into  the  hands 
of  a  hoMi  fide,  holder  for  a  valuable  consideration  without  notice, 
lh«;  miKer  must  be  held  to  its  payment,  without  regard  to  the 
person  who  filled  up  ihe  blanks.  Jn  the  case  of  Coulstely  v. 
Clarence,  2  M.  &  S.  Rep.,  it  appeared  that  the  bill  was  drawn  by 
the  defendant  in  Jamaica,  upon  Henry  Mann  of  London,  leaving 
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a  blank  for  the  name  of  the  payee.  The  bill  was  afterwards  ne- 
gotiated in  England  by  one  Vashon,  who  endorsed  it  to  the 
plaintiff;  and  the  plaintiff  inserted  his  own  name  as  payee.  Lord 
Ellenborough  said,  that  as  the  defendant  had  sent  the  bill  into 
the  world  in  this  form,  the  world  ought  not  to  be  deceived  by  it. 
The  defendant,  by  leaving  the  blank,  undertook  to  be  answera- 
ble for  it  when  filled  up  in  the  shape  of  a  bill.  Li  this  case  it 
did  not  appear  to  whom  the  defendant  delivered  the  bill,  nor 
whom  he  had  empowered  to  fill  it  up  ;  his  liability  was  not  there- 
fore put  upon  that  ground,  but  on  the  ground  ihat  he  had  per- 
mitted his  blank  bill  to  get  into  market,  which  gave  any  bona 
fide  holder  the  right  to  fill  it  up.  In  the  case  of  Putnam  et  al. 
V.  Sullivan,  4  Mass.  R.  45,  the  facts  were,  that  one  member  of 
of  a  firm  had  left  with  a  clerk  of  the  house  several  blank  uotes, 
having  the  firm  name  signed  to  some  as  promissors,  and  others 
having  the  name  of  the  firm  written  on  the  back  as  endorsers. 
The  clerk  was  told  to  let  the  promissor  of  the  note  sued  on  have 
one  of  the  blanks  to  renew  a  note,  which  the  firm  had  endorsed 
for  him,  but  instead  of  letting  him  have  one,  the  promissor,  by 
his  fraudulent  representations,  procured  four,  and  filled  up  the 
one  on  which  the  suit  was  brought  for  another  purpose,  but  used 
one  of  the  blanks  for  the  purpose  of  extending  the  debt  on  which 
the  firm  was  liable  as  endorsers.  It  was  shown  that  the  plain- 
tiffs were  bona  Jide  holders  of  the  note,  and  the  court  held  they 
were  entitled  to  recover. 

Parsons,  C  J.,  in  delivering  the  opinion  of  the  court,  said  : 
"  This  note  was  carried  into  market  endorsed  in  blank,  and  it 
stands  on  the  same  footing  as  a  note  payable  to  bearer,  or  a  bank 
note,  which  is  transferable  by  delivery  only ;  possession  carries 
with  it  the  property,  and  in  suf.h  case  cue  transfer  may  be  made 
by  any  person,  who  by  any  means  has  obtained  possession, 
whether  by  fraud,  accident,  or  even  robbery,  and  any  holder 
having  given  a  valuable  consideration  for  the  note,  without  no- 
tice of  the  fraud,  accident,  or  robbery,  may  recover  against  the 
drawer,  acceptor,  or  endorsor  in  blank."  Again,  in  the  case  of 
Herbert  v.  Huie,  I  Ala.  IS,  the  facts  were,  that  the  defendant 
gave  his  blank  note  to  .John  G.  Porter,  to  be  filled  up  for  one 
thousand  dollars,  for  the  accommodaiion  of  Porter  &  Ryan. 
Porter  &  Ityan  passed  off  the  blank  to  Ross  &  Ford,  who  had 
it  filled  up  for  five  thousand  dollars,  and  then  passed  it  off  to  a 
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bona  fide  bolder.  Ii  was  objected  tbat  tbe  maker  bad  given 
Ross  and  Ford  no  autbority  to  fill  up  the  note,  nor  bad  be  re- 
posed any  confidence  in  tbem,  and  tlierefore  be  was  not  bound, 
but  tbis  court  overruled  tbe  objection  and  held  him  liable. 

Tbe  broad  principle  on  which  tbe  maker  or  endorsers  of  blank 
bills  or  notes  are  held  liable  to  a  hoiia  Jide  bolder  is  tbis,  tbat 
when  one  of  two  innocent  persons  must  suffer,  he  who  is  most 
in  fault  must  bear  the  loss.  Let  us  apply  this  test  to  the  parties  in 
the  case  before  us.  Tbe  defendant  permitted  bis  name  to  go 
out  on  a  blank  note.  It  was  entrusted  to  Rhea,  Sykes  &  Co., 
for  a  special  purpose,  but  tbat  purpose  failing,  it  was  permitted 
to  remain  in  their  possession,  tbat  was  neglect.  Rhea,  Sykes  & 
Co.,  removing  from  tbe  country,  tbe  note  was  left  within  the 
power  of  their  clerk  to  pass  it  off.  Tbis  too,  was  neglect,  but 
tbe  defendant  is  chargeable  with  it,  for  be  put  the  note  in  their 
possession.  Thus,  through  the  neglect  of  the  parties  to  the  note, 
and  those  to  whose  custody  they  entrusted  it,  tbe  note  is  thrown 
upon  tbe  market,  and  is  purchased  by  a  bona  fide  bolder.  Who 
is  most  in  fault  ?  The  answer  is  plain  ;  tbe  one  has  been  guilty 
of  no  neglect,  tbe  other  has.     He  therefore  must  bear  the  loss. 

It  has,  however,  been  contended  tbat  the  evidence  is  not  of 
8uch  a  character  as  to  show  tbat  the  plaintiff  is  a  hona  fide  holder 
for  a  valuable  consideration,  without  notice.  With  this  question 
we  have  nothing  to  do  in  the  present  condition  of  the  record. 
That  will  be  a  question  for  tbe  jury  upon  another  trial.  Tbe 
testimony  was  sufficient  to  warrant  the  charge  requested,  if  it 
even  had  failed  to  satisfy  tbe  jury,  that  the  plaintiff  was  ^hova 
fidt  bolder.  Nor  do  we  think  it  necessary  to  lengthen  out  this 
opinion  by  adverting  to  tbe  authorities  refered  to  by  the  counsel 
for  the  defendant  in  error,  for  we  think  they  are  inapplicable,  and 
although  tbe  principles  recognised  in  tbem  cannot  be  denied,  yet 
the  case  before  us  must  turn  on  a  different  principle,  and  one 
which  we  think  equally  well  settled. 

After  the  defendant  bad  closed  bis  testimony,  the  plaintiff, 
for  the  purpose  of  showing  tbat  he  bad  paid  a  valuable  considera- 
tion for  the  note,  proved  that  be  and  Perrine  had  a  settlement  in 
reference  to  the  hire  of  some  negroes,  and  tbat  he  gave  Perrine 
hiii  two  notes  for  over  two  thousand  dollars  each,  falling  due  af- 
ter tbe  note  sued  on,  and  the  amount  that  Perrine  was  indebted 
to  bim  made  up  the  balance  b«tween  the  notes  given  by  the  plain- 
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tiff  to  Perrine  and  this  note.  The  witness,  however,  who  spoke 
of  the  settlement,  and  who  was  present  when  it  was  nnade,  knew 
nothing  of  the  amount  due  from  Perrine  to  the  plaintiff,  except 
what  was  stated  by  the  parties  at  the  lime  of  the  settlement.  The 
defendant  objected  to  the  admission  of  the  parties  made  at  ihe 
settlement,  although  the  plaintiff  offered  other  proof  to  show  that 
Perrine  as  his  agent  had  hired  out  his  slaves,  and  bad  collected 
the  hire.  The  objection  was  sustained  and  the  admissions  of 
the  parlies  rejected. 

It  is  not  universally  true,  that  the  acts  of  third  persons  cannot 
be  received  as  evidence  against  one  who  is  not  a  party  to  them. 
For  instance;  in  the  case  before  us,  to  entitle  the  plaintiff  to  re- 
cover, he  must  show  that  he  is  a  io/irt  ^Je  holder.  This  be 
cannot  do  without  proof  of  a  contract  between  himself  and  Per- 
rine, by  which  he  purchased  the  note  and  paid  value  for  it.  The 
contract  and  the  payment  are  therefore  facts,  which  are  evidence 
against  him,  although  he  was  not  an  actual  parly  to  the  act ;  in- 
deed no  party  at  all,  further  than  this,  that  the  note  which  he  had 
endorsed  was  one  of  the  subjects  of  the  contract.  As  the  facts 
of  the  contract  and  tiie  payment  of  the  consideration  are  evi- 
dence, it  follows  that  every  thing,  inseparably  connected  with 
these  acts  to  make  them  complete,  is  evidence,  for  it  is  part  of  the 
act  ilself ;  that  is,  it  is  part  of  the  irs  gesfee.  For  instance;  when 
it  was  shown  that  Perrine  had  received  money  belonging  to  the 
defendant,  in  reference  to  which  they  had  a  settlement,  the 
amount  they  ascertained  to  be  due  to  the  plaintiff  in  that  settle- 
ment was  part  of  tiie  settlement  itself,  it  was  not,  therefore,  hear- 
say or  mere  declarations  of  third  parlies,  but  was  pan  of  the  res 
gesfee,  and  therefore  was  admissible.  It  is  not,  however,  to  be 
uniJerstood  that  the  admissions  of  one  or  both  of  the  j)ariies  lo  ihtS 
settlement,  made  after  it  was  complete,  or  before  it  was  begun, 
would  be  admissible  evidence  ;  but  their  admissions,  made  at  the 
time  it  was  going  on  for  the  purpose  of  ascerlainig  how  the  ac- 
counts stood  between  them,  cannot  be  rejected.  Such  adtnissior>Si 
however,  ate  by  no  means  conclusive ;  they  are  liable  to  abuse, 
and  must  be  weighed  by  the  jury,  who  will  give  such  credence 
to  them  as  they  think  them  justly  entitled  to.  Let  the  judgment 
be  reversed  and  the  cause  remanded. 
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1.  The  undivided  interest  of  each  of  several  donees  in  personal  pro- 
perty, in  the  hands  of  a  common  bailee,  is  not  a  chose  in  action,  but 
property  in  possession. 

2^  The  personal  property  of  the  wife  in  possession  passes  to  her  hus- 
band by  the  marriage,  and  if  her  interest  be  that  of  a  tenant  in  com- 
mon with  others,  the  husband  becomes  a  tenant  in  common  in  her 
stead. 

3.  The  mere  fact  that  an  administrator,  entitled  as  such  to  an  undivided 
interest  in  slaves,  is  pre.«ent  at  a  divi-'^iou  of  them,  and  permits  the 
share^  which  he  should  have  received,  to  be  allotted  and  delivered  to 
a  tliird  person,  will  not  operate  as  a  divestiture  of  his  title,  and  estop. 
hiim  from  afterwards  asserting  it. 

Error  to  the  Circuit  Court  of  Montgomery.     Tried  before 
the  Hon.  Sam'l  Chapman. 

This  was  an  action  of  trover  broujrht  by  the  plainllfTin  error 
as  the  adminislraior  of  John  L.  Flowers,  deceased,  against  the 
defendant  in  error  to  recover  damages  for  the  conversion  of  a 
negro  woman,  named  Celia,  and  lier  two  children.  The  ne- 
groes in  controversy  are  a  portion  of  the  natural  increase  of 
others  that  were  given  in  1831  by  John  'I'liomas  to  Eleanor 
Todd,  Margaret  Todd,  Dorothy  Todd,  and  Nancy  Todd,  chil- 
dren of  Robert  Todd,  deceased,  to  be  equally  divided  among 
them.  Mrs.  Todd,  the  mother  of  the  donees,  received  posses- 
sion of  the  slaves  from  Thomas,  lite -donor,  at  the  time  of  the 
gift,  and  retained  it  from  that  lime  until  the  month  of  November 
184G,  when  by  consent  of  the  donees  the  slaves  weie  divided, 
and  those  in  controversy  allotted  and  delivered  to  the  said 
Eleanor.  Whilst  the  slaves  were  in  the  possession  of  Mrs. 
Todd,  Eleanor  intermarried  willi  one  John  T.  Pratt,  who  died* 
in  July  1844,  and  in  May  1846,  she  married  John  L.  Flowers, 
the  plaimift's  intestate,  who  died  in  December  1840,  about  one' 
mouth  after  the  division  aiiove  incniioned.  The  administrator 
of  iVatt  was  present  at  the  division  of  the  slaves  and  made  no* 
objection  to  Eleanor's  share  being  delivered  lo  her.  The  ques- 
tion was  wheilicr  the  title  was  in  the  estate  of  Pratt,  the  firsts  or 
in  that  of  Flowers,  the  second  husband  of  Eleanor.  The  couri, 
charged  the  jury  that  ifthey  believed  the  whole  of  the  evidence. 
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ihe  [daintiff  had  not  shown  such  a  title  in  his  intestate  as  would 
enable  hinti  to  recover,  to  which  charge  the  plaintiff  excepted, 
«nd  now  assigns  it  as  error. 

WiLi-iiAMS  and  Belser,  for  the  plaintiff; 

1.  The  gift  is  a  perfect  one — (Durreit  v.  Sew,  2  Ala.  669) 
— and  Mrs.  Todd  was  a  trustee  raised  up  by  the  donor  to  pro- 
tect the  properly  for  the  infants. 

2.  Shepherd,  the  administrator  of  Pratt,  released  the  estate'.s 
interest  in  the  negroes  sued  for. — Murray  v.  Blatch,  1  Wend. 
6S.3;Doug  v.  Satterlie,  11  Johns.24;  Jones  v.  Deyer,  16  ib.  227. 

3.  The  parties  having  made  the  division  in  1S46,  the}  only, 
it  is  to  be  presumed,  did  that  which  the  law  would  have  done 
for  them,  and  it  will  not  be  disturbed. — Lavender  v.  Lee,  14 
Ala.  68S;  Brad  v.  Gold,  15  ib.  311. 

4.  The  marital  rights  of  Mr.  Flowers  attached  on  the  negroes 
after  the  division,  if  not  at  the  date  of  the  marriage. —  Wliiit  v. 
Whitt,  1  Dev.  310;Pett  v.  Beas,  4  ib.512;  Machen  v.Machen, 
15  Ala.  377. 

Watts,  for  the  defendant : 

1.  The  deed  of  gift  made  by  Thomas  vested  the  legal  title  of 
ihe  slaves  in  the  donees,  and  upon  the  marriage  of  one  of  them, 
Eleanor,  with  Pratt,  her  share  in  that  property  became  eo  in- 
atunti  vested  in  him,  by  virtue  of  the  marriage. — See  McGee  v. 
Toland,  8  Port.  36,  and  the  authorities  there  cited  ;  King  v. 
Broo.me,  10  Ala.  819;  Pitts  v.  Curtis,  4  ib.  350;  Machen  v. 
Mac-lien,  15  iLi.  373. 

2.  The  possessiou  of  Mrs.  Todd,  the  mother  of  Pratt's  wife, 
was  that  of  a  bailee,  and  did  not  change  the  wife's  right  Into  a 
chose  in  action.  The  possession  of  the  bailee  is  that  of  the 
bailor. — McGee  v.  Toland,  supra. 

3.  Upon  the  death  of  Pratt,  his  right  to  the  property  vested 
in  his  administrator,  and  he  can  now  recover  it — (see. Kelly  v. 
Kelly,  9  Ala.  908;  Upchurch  v.  Norsworthy,  12  ib.  532 ;  Bra- 
aber  v.  Williams,  10  ib.  630) — and  if  so,  there  is  no  right  of  re- 
covery in  the  present  plaintiff. 

PARSONS,  J. — It  is  clear  that  the  possession  of  Mrs. 
Todd  was  the  possession  of  her  daughter.  They  were  minora 
when  the  deed  conTcyiog  the  slaves  to  them  was  executed  by 
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Thomas,  and  the  delivery  of  ihe  slaves  to  Mrs.  Todd,  the  mo- 
ther of  ilie  donees,  could  not  convert  their  rights  into  a  chose  in 
action. — McGee  v.  Toland,  8  Port.  36;  Broome  et  al.  v.King, 
10  Ala.  819.  Nor  can  it  make  any  difference  that  the  rights  of 
the  do.ices  under  the  deed  from  Thomas  were  joint  at  the  time 
of  the  marriage  of  John  T.  Pratt  with  Eleanor,  one  of  the  do- 
nees, and  that  no  division  took  place  until  after  his  death ;  for  it 
is  the  settled  rule  that  the  personal  property  of  the  wife  in  pos- 
session passes  to  the  husband  by  the  marriage,  and  if  her  inte- 
rest be  that  of  a  tenant  in  common  with  others,  the  husband  be- 
comes a  tenant  in  common. — Chambers  v.  Perry,  17  Ala.  72G, 
and  cases  there  cited  ;  Hyde  v.  Stone,  9  Cow.  230.  Pratt 
therefore  by  his  marriage  became  entitled  to  her  undivided  inte- 
rest or  share  in  the  slaves,  which  on  his  death  was  transmitted 
to  his  administrator.  But  it  is  contended  that  the  administra- 
tor of  Pratt  is  estopped  from  claiming  title  to  the  share  allotted, 
to  Mrs.  Pratt  after  the  death  of  her  husband.  The  facts  relied 
on  as  creating  the  estoppel  are  these :  After  the  death  of  Pratt, 
the  slaves  were  divided  between  the  donees,  and  the  share  to 
which  his  administrator  was  entitled  was  delivered  to  Mrs.- 
Pratt.  The  administrator  was  present  at  the  division  and  made 
no  objection  to  Mrs.  Pratt  receiving  the  share  allotted  to  her; 
but  he,  having  also  married  one  of  the  donees,  received  the  por- 
tion allotted  to  his  wife.  We  can  perceive  none  of  the  quali- 
ties of  an  estoppel  in  this.  Mrs.  Pratt,  who  received  the  slaves 
to  which  her  husband's  administrator  was  entitled,  gave  nothing 
for  fhcm.  The  administrator  made  no  representations  which  it 
tvciilil  be  inequitable  for  him  to  disregard ;  nor,  so  far  as  we  see, 
did  he  say  or  do  any  thing  in  reference  to  the  division,  but  sim- ' 
ply  permitted  the  share,  to  which  he  as  administrator  of  Pratt^ 
was  entitled,  to  go  into  the  possession  of  his  widow.  This- 
could  not  o|>erate  as  a  divestiture  of  his  title  Consequently 
the  plaintiff  has  failed  to  show  a  title  to  the  slaves,  and  the  judg- 
ment must  be  aflirroed. 
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i.  Where  an  agent  place?  notes,  belonging  to  his  principal;  in  the  hands 
of  au  attorney  for  ooHectioi;,  and  talces  a  receipt  therefor  to  himself, 
he  may,  when  the  money  is  collected,  maintain  an  action  for  it  in  his 
own  name. 

2.  In  au  action  against  an  attorney  for  money  collected  by  him  on  a 
note,  the  pri!ici})al  in  the  note  is  an  incompetent  witness  to,  prove 
that  he  has  paid  it  to  the  defendant. 

Error  to  the  Circuit  Court  of  Lowndes.  Tried  before  llie 
Hon.  Nathan  Cook. 

Elmork  &  Yancey,  for  the  plaintiffs  in  error: 

1.  The  p:ea  to  tlie  first  conni  in  the  declaration  should  have 

been  sustained — the  facts  of  the  plea  bring  the  case  within  the 

principle  decided  in   Branch  Bank  Montgomery  v.  Sydnei*,  7 

Ala.  308. 
t2.  The  witness  was  improperly  admitted. —  Bean  v.  Pearsall, 

12  Ala.  592. 

SroME  &  Judge,  for  the  defendant. 

1.  The  question  raised  on  the  demurrer  is:  can  an  agent 
maintain  an  action  on  a  written  promise  made  to  himself.''  When- 
ever the  contract  is  express,  and  made  with  the  agent,  and  in 
his  name,  the  agent  may  always  sue,  but  the  law  never  Implies 
a  promise  in  his  favor.  The  distinction  is  between  express  and 
implied  contracts. — Story  on  Agency,  <^  394,  and  authorities  ci- 
ted; BufFoun  v.  Chadwick,  8  Mass.  103;  Vanstophurst  v. 
Pearce,  4  ib.  258  ;  Joseph  v.  Knox,  3  Campb.  320  ;  Criffiih  v. 
Ingliden,  6  Serg.  &  R.,  429  ;  U.  States  v.  Dugan,  3  Wheat.  172- 
80 ;  Castleberry  v.  Fennill,  4  Ala.  642. 

2.  The  witness  was  not  interested  in  the  event  of  the  suit. 
He  could  not  gain  or  lose  by  it,  as  the  recovery  here  cannot  ef- 
fect his  liabilijy  on  his  notes.  Neither  can  this  record  be  evi- 
dence for  him. — Wiggins  v.  Pryor,  3  Por.  430,  p.  433 ;  Mas- 
sey  v.  Rogan,  6  Ala.  647 ;  Stewart  v.  Conner,  ib.  9  803,  on 
p.  819-20-21-22.  and  the  numerous  authorities  cited  by  Chief 
Justice  Collier;  Lethbridge  v.  Phillips,  2  Stark.  R.  544  ;  Hen- 
arie  v.  Maxwell,  5   Haist.  297;  Nix  v.  Cutting,  4  Taun.    18; 
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Jackson  v.  Van  Dusen,  5  Johns.  144,  on  p.  168;  Stewart  v. 
Kip,  ib.  256;  Cornogg  v.  Cornogg,  1  Yeates,  84;  Case  V. 
Reeve,  14  Johns.  81;  Duncan  v.  Bell,  2  N.  &  McC.  153  ;  High 
V.  Park,  1  Root  55;  Bank  v.  Norton,  2  McL.  422;  Teneyck 
V.  Bill,  5  Wend.  55;  Airings  v.  Speed,  5  Wheal.  420;  Evans 
V.  Eaton,  7  ib.  356  ;  Union  Bank  v.  Knapp,  3  Pick.  96 ;  Wil- 
!ings  V.  C!onsequa,  Pet.  C.  C.  301 ;  Clark  v.  Robinson,  5  Monr. 
55,  on  p.  57-8;  1  Oreenl.  Ev.  §524,  referingto7  Craiich  271; 
1  Wheat.  6. 

3.  The  interest  that  disqualifies  is  certain  and  direct,  not  cori- 
lingent  and  remote.  See  many  of  the  cases  above,  also,  the 
cases  collected.— 3  U.  S.  Dig.  688,  <^  42  ;  1  Greenl.  Ev.  §  § 
389  to  401,  C.  &  H's.,  notes,  p.  86,  et  seqr,  ib.  1514  to  1530; 
Smith  V.  While,  5  Dana  376,  p.  382 ;  Truss  v.  The  State. 

4.  The  case  of  Post  &  Main,  1  Ala.,  is  upon  an  entirely  dif- 
ferent principle,  and  the  case  in  4  Mass.  653,  is  overruled,  and 
shown  not  to  be  the  law  by  the  case  in  5  Halstead,  supra.  More- 
over, the  facts  are  entirely  different  from  ours. 

CHILTON,  J. — This  was  an  action  of  assumpsit,  brought 
by  Archibald  Henderson,  the  defendant  in  error,  against  the 
plaintiffs  in  error,  as  the  administrators  of  Alex.  B.  Forney,  de- 
ceased, to  recover  certain  monies  alleged  to  have  been  collect- 
ed by  their  intestate  upon  certain  notes  placed  in  his  hands,  and 
for  which  notes  said  intestate  gave  a  receipt,  which  is  set  out  in 
the  declaration  in  these  words:  "Received  of  J.  C.  McConnau- 
'^y  for  A.  Henderson,  the  following  notes  for  collection — four 
notes  on  W.  F.  Bird  as  principal,  and  M.  J.  Relph  and  B.  J. 
Relph,  as  securities,  for  forty  dollars  each;  dated  3d  January 
1846,  and  due  six  months  after  date,  payable  to  Alex.  Hender 
son,  agent,  or  order,  also,  one  note  on  same  parties  for  seven 
hundred  and  fifty  dollars,  due  first  January  1847,  (without  se- 
curity) which  1  promise  to  collect  or  return.  This  22d  Janua- 
ry 1847,  (signed)  A.  B.  Forney." 

The  defendant  pleaded,  first,  non-assumpsit,  second,  "thai 

'  the  notes  described  in  the  receipt  of  said  Forney,  were  given  by 

the  makers  thereof  to  the  plaintiff  as  the  agent  of  one  Royden, 

and  that  the  consideration  of  said  notes  was  property  of  the  saul 

Royden,  sold  by  the  said  plaintiff  as  the  agent,  and  for  and  in 

'  the  name  of  said  Royden,  and  that  said  receipt  declared  on  xca* 
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given  to  and  received  by  said  plaintiff  as  the  agent  of  said  Roy- 
den,  and  that  the  sums  of  money  collected  and  received  by  said 
Forney  did  not,  nor  did  any  part  thereof,  belong  to  said  plain- 
tiff, but  the  same  belonged  to  his  principal,  the  said  Royden." 
A  demurrer  was  sustained  to  this  second  plea,  and  this  is  one  of 
the  points  assigned  as  error. 

An  agent  to  whom  a  note  is  payable  may  maintain  an  action 
In  his  own  name  upon  it,  and  there  is  no  difference  in  principle 
between  such  a  case  and  the  present.  The  obligation  to  col- 
lect or  return  the  notes  is  to  the  plaintiff,  and  the  obligation  to 
pay  the  money  when  received  on  the  notes,  and  which  grows 
out  of  and  forms  in  law  a  part  of  the  obligaiion  of  the  receipt,  is 
also  to  him.  He  is  therefore  entitled  to  the  action,  and  the  de- 
murrer was  properly  sustained. — Story  on  Agency,  §  394 ;  Pa- 
ley,  361.  This  case  is  unlike  The  Branch  Bank  at  Montgom- 
ery v.  Sydnor,  use,  &c.,  7  Ala.  308.  In  this  there  is  an  ex- 
press agreement  to  collect  the  money  specified  in  the  notes  for 
the  plaintiff,  or  return  the  notes  to  him.  In  that,  the  law  imjdied 
an  obligation  on  the  part  of  the  Bank  to  pay  the  money  demand- 
ed, and  this  legal  implication  could  only  be  to  the  true  owner 
thereof. 

2.  The  plaintiff  below  offered  the  maker  of  four  of  the  notes 
embraced  in  the  receipt  of  Forney,  to  prove  he  paid  said  notes 
to  said  Forney  after  the  execution  of  said  receipt  He  was  ob- 
jected to  as  interested,  but  the  objection  Was  overruled,  and  he 
was  admitted  to  prove  such  payment.  The  plaintiffs  in  error, 
having  excepted  to  this  decision  of  the  court,  present  the  same 
to  this  court  as  the  only  remaining  point  for  our  revision.  There 
are  several  decisions  which  maintain  the  competency  of  this 
witness,  which  are  collected  on  the  brief  of  the  counsel  for  the 
defendant  in  error,  and  the  strong  inclination  of  the  courts  in 
modern  times  seems  to  be  to  admit  witnesses  to  testify  in  all 
cases  where  they  can  do  so  without  impugning  some  stern  rule 
of  law,  letting  the  objection  to  such  witness  go  to  their  credibility 
and  not  to  their  competency.  But  we  think  this  desire  to  arrive 
at  the  proof  without  so  much  regard  to  the  medium  through 
which  it  is  communicated  must  not  be  pushed  so  far  as  to  break 
down  those  most  salutary  rules  which  the  experience  of  centu- 
ries has  shown  to  be  of  the  last  importance  in  the  administra- 
tion of  justice.     The  general  rule  requires  that  witnesses  who 
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are  interested  in  the  result  of  the  suit  should  be  excluded  from 
testifying  in  favor  of  their  interest.  The  test  usually  applied  to 
determine  whether  a  witness  is  interested  is  whether  the  record  of 
the  suit  in  which  he  is  called  could  be  made  evidence  either  for 
or  against  hirn  in  any  subsequent  action,  and  many  of  the  courts, 
seeming  to  regard  tliis  test  as  applying  to  all  cases,  have  admit- 
ted witnesses  siinilarly  situated  with  the  witness  in  this  case. 
•But  there  are  many  cases  where  this  test  would  not  lead  to  a 
correct  result,  in  which  it  is  not  indispensable  that  the  record  of 
the  pending  suit  should  be  evidence  against  the  witness  in  a 
subsequent  suit.  Chancellor  Walworth  says,  "  in  the  language 
of  the  late  Chief  Justice  Evving,  of  New  Jersey,  if  the  liability 
of  the  witness  remains  the  same,  whichever  way  the  verdict 
may  be,  he  is  indifferent,  but  if,  in  one  event,  his  liability  is  di- 
minished, he  is  not  a  competent  witness  for  that  party  and  to 
produce  that  event,  citing  Harwood  v.  Murphy,  4  Halst.  R.  215; 
Bland  V.  Ansley,  5  Boss.  &  Pull.,  331;  Knightly  v.  Buck,  3 
Campb.  R.  521 ;  Gardner  v.  Seward,  2  Yeate's  R.  1S5  j  Pen- 
dleton V.  Speed,  2  J.  J.  Mar.  R.  503 ;  Rodgers  v.  Dibble,  3 
l'aig3,  238;  see  Woods  v.  Skinner,  6  ib.  81,  and  3  Phil.  Ev. 
(3  ed.)  138.  In  Haynes  v.  Grier,  4  Binn.  R.  S3,  the  principle 
in  the  case  before  us  was  decided.  There  one  Bond  was  offer- 
ed 10  prove  that  he  had  paid  certain  monies  to  the  defendant  as 
taxes,  to  recover  which  the  suit  was  brought  by  the  treasurer  of 
W^yoming  county.  If  the  payment  had  been  made  by  the  wit- 
oess  and  the  plaintiff  recovered,  that  was  a  satisfaction  as  to  Bond. 
The  court  held  that  Bond's  teslimoiiy  tended  immediately  to 
discharge  him  from  his  taxes.  Tilghman,  C  J.,  said  :^  "  If  a  suit 
should  afterwards  be  brought  against  Mr.  Bond  for  the  taxes,  this 
Terdici  might  be  evidence  to  prove  that  the  treasurer  had  recov- 
ered them." 

In  Beane  v.  Pearsall,  12  Ala.  592,  it  was  said  not  to  follow 
in  all  cases,  where  the  record  could  not  be  used  as  evidence 
either  for  or  against  the  witness  in  another  suit,  that  he  was  com- 
petent. "He  might  still  have  a  certain,  immediate  ind  direct 
interest  in  the  event  of  the  suit,  as  he  must  have  in  all  cases 
where  he  is  offered  for  the  plaintiff,  and  by  enabling  the  plaintiff 
to  recover,  prevent  a  suit  from  being  brought  against  himself." 
The  case  above  differs  from  this  in  the  fact  that  the  witness  of* 
fered  to  prove  the  payment  was  an  agent  to  make  the  payment 
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•nd  was  held  admissible  on  the  ground  of  his  agency,  which  is 
t  doctrine  well  settled. 

Without,  however,  citing  to  the  numerous  and  conflicting 
luthorities,  which  serve  more  to  bewilder  the  mind  than  satis- 
factorily to  elucidate  the  subject,  we  prefer  to  rest  our  decision 
opon  principle.  The  plaintiff  in  this  case  avers  that  Forney 
collected  the  notes  specified  in  the  receipt  declared  upon.  If  he 
did  collect  them,  then  the  maker  of  the  notes  is  discharged,  and 
•DO  action  can  be  maintained  by  the  plainliflf  or  his  principal 
•gainst  the  witness.  If  the  notes  remain  unpaid,  then  the  wit- 
•qess  is  liable  to  the  suit  of  the  plaintiflf  for  their  collection.  The 
payment  of  the  notes  was  the  sole  issue  to  be  tried,  and  if  upoQ 
that  issue  being  found  for  the  plaintiff,  he  succeeded  in  recover- 
'ing  the  money,  his  demand  is  satisfied,  and  the  witness  relieved 
•from  suit  at  his  instance.  He  is  then  immediately  interested  in 
effecting  a  recovery  by  the  plaintiff.  My  brethren  are  fully  sat- 
isfied with  the  correctness  of  this  conclusion.  For  myself,  I 
confess  I  have  had  some  difiiculty  in  attaining  it,  and  adopt  it  not 
without  some  misgivings  as  to  its  correctness.  The  witness  waa 
therefore  improperly  admitted.  Let  the  judgment  be  reversed 
and  the  cause  remanded. 


SIMS,&  JONES  vs.  KNOX. 

i .  If  tlie  hirer  of  a  slave  is  not  bound  by  his  contract  to  pay  for  medi- 
cal services  rendered  the  slave,  and  such  services  are  rendered  at  the 
instance  of  the  owner,  he  and  not  the  hirer  is  resjTOnsible  for  them. 

tn  Where  the  contract  for  the  hire  of  a  slave  specifies  merely  the  time., 
and  the  price  agreed  to  be  paid,  the  law  will  imply  tlie  obligation 
on  the  part  of  the  hirer  to  furnish  suitable  clothing  and  provision?^ 
and  medical  attention  in  case  of  sickness;  but  a  stipulation  in  the 
contract  that  he  shall  jirovide  clothing  and  board  w"ill  be  construed 
(OS  limiting  his  hability  to  what  is  expressed. 

Error  to  the  Circuit  Court  of  Montgomery.     Tried  befont 
the  Hon.  Thos.  A.  Walker. 
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This  was  an  action  of  assumpsit  by  the  plaintiffs  against  tb« 
defendant  in  error  to  recover  for  medical  services  rendered  by 
them  to  a  slave  by  the  name  of  William.  It  appears  by  the  bilt 
of  exceptions  that  the  slave  was  hired  by  the  agent  of  one  Drish, 
who  resided  in  Tuscaloosa,  to  the  defendant,  for  the  year  184S» 
and  that  the  services  were  rendered  during  that  year.  The  ei»- 
tire  terms  of  the  hiring  were  contained  in  a  note  given  by  the 
defendant,  of  which  the  following  is  a  copy:  "I  have  this  day 
hired  from  John  R.  Drish,  of  Tuscaloosa,  his  boy  William  for 
the  balance  of  this  year,  1848,  at  the  rate  of  six  hundred  dol- 
lars per  aimura,  and  do  further  agree  to  find  said  boy  Williani 
in  summer  and  winter  clothing  and  his  board. — Montgomery, 
21st  January  1848. — William  Knox."  It  was  admitted  that 
the  services  of  the  plaintiffs  were  not  rendered  at  the  request  of 
-the  defendant  or  by  his  authority,  but  it  was  proved  that  the  slave 
was  in  the  spring  or  summer  of  1848  extremely  ill  with  the  braia 
fever  at  the  house  of  one  Norment,in  Montgomery,  in  which  city 
both  the  plaintiffs  and  the  defendant  resided,  and  that  his  cast 
was  such  as  to  render  medical  attention  necessary ;  and  the  evi^ 
dence  conduced  to  show  that  the  defendant  knew  that  the  plaicv- 
tiffs  were  attending  him.  The  defendant  introduced  ir>  evi- 
dence a  note  addressed  by  Dr.  Sims,  one  of  the  plaintiffs,  to 
Mrs.  Knox»  wife  of  the  defendant,  in  reference  to  a  visit  paid 
the  slave  by  a  Dr.  Ulrich,  at  her  request,  in  which  Dr.  Simt 
$ay8i  "there  seems  to  be  a  misunderstanding  on  your  part  as  to 
the  agency  of  Dr.  Dri«h's  boy  William,  who  yoa  are  perfectly 
aware  has  been  sick  for  the  last  three  weeks  at  Mr.  Norment's, 
The  Dutch  doctor  (Dr.  Ulrich)  visited  him  yesterday  without 
my  knowledge  or  consent.  I  called  on  him  afterwards  to  as- 
certain the  motive  of  his  interference,  and  he  stated  that  you 
bad  told  him  to  do  so,  and  that  Mr.  Knox  was  the  agent  of  th« 
the  negro.  I  would  beg  leave  most  respectfully  to  inform  yot* 
that  I  was  sent  for  to  attend  the  boy  William  at  his  own  request, 
and  the  consent  of  his  real  agent,  Mr.  Pfister,  and  that  his  mas- 
ter, Dr.  Drish,  has  written  to  Mr.  Norment  expressing  his  satis- 
faction at  the  same,"  &c.  This  was  substantially  all  the  evi- 
deace  in  the  case,  and  it  was  admitted  by  the  counsel  on  both 
•ides  that  the  testimony  was  free  from  conflict. 

The  court  charged  the  jury  that  if  they  believed  all  the  evh- 
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dence,  they  should  find  for  the  defendant,  to  which  charge  the 
plaintiffs  excepted  and  now  assign  it  as  error. 

T.  &  J.  Williams,  for  the  plaintiffs  in  error : 

1.  The  owner  of  a  hired  slave  is  not  bound  to  pay  a  physi- 
cian employed  by  hirer  to,  attend  the  slave. — Meeker  v.  Chil- 
dress, Minor's  R.  109. 

2.  The  hirer  of  a  slave  is  liable  for  medical  services,  in  the 
absence  of  proof  that  the  owner  by  contract  should  j^e  responsi- 
ble.— Gibson  v.  Andrews,  4  Ala.  66 — and  see  Hogan  v.  Carr  & 
Anderson,  6  ib.  471. 

•3.  The  court  should  have  refered  it  to  the  jury  to  say  whether 
Knox  knew  that  the  plaintiffs  were  attending  the  sick  negro,  and 
therefore  there  was  error  in  the  charge  as  given. 

4.  The  plaintiffs  were  entitled  to  recover,  at  least  to  the  time 
when  Ulrich  was  sent  round  by  Mrs.  Knox. 

Elmore  &  Yancey,  for  the  defendant: 

The  bill  of  exceptions  shows  that  it  was  admitted  by  the  at- 
tornies  for  both  plaintiffs  and  defendant  in  the  court  below,  that 
there  was  no  conflict  in  the  testimony. 

When  there  is  no  coaflict  in  the  testimony,  the  court  may 
instruct  the  jury  that,  if  they  believe  all  the  facts  in  evidence, 
they  must  find  in  the  manner  which  the  court  may  direct. — 
Henderson  v.  Mabry,  13  Ala.  713;  Paul  v.  Meek,  6  ib.  653; 
Lindsay  v.  Lindsay,  11  Verm.  G21*  Sims  v.  Sims'  Adm'r,2  Ala. 
117;  Farmers'  Bank  v.  Duvall,  7  Gill  &  Johns,  7S ;  Sneed  v. 
Grealte,  1  Hawk's,  309. 

If  in  the  opinion  of  the  court  the  plaintiff's  evidence,  though 
all  be  true,  does  not  tend  to  prove  bis  case,  it  is  its  duty  so  to 
instruct  the  jury.^ — Malson  v.  B'ry,  1  Watts,  433;  Perry  v. 
Clarke,  5  How.  Miss.  495. 

The  Supreme  Court  will  not  reverse,  even  granting  there 
was  error  in  the  charge,  if  it  appear  by  the  record  that  the  party 
could  not  recover. — Mayor,  &c.  v.  Emanuel  et  al.  9  Port.  403; 
Brock  V.  Younge,  4  Ala.  5S4. 

The  facts,  which  are  fully  set  out  in  the  bill,  show  that  plain- 
tiffs were  not  entitled  to  recover  of  the  defendant — 

1.  Because  defendant,  by  his  contract,  was  not  liable  to  fur- 
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nish  medical  aid  to  the  boy.— ^Law  Lib.,  vol.  50;  Broom's  Legal 
Maxims,  marg.  p.  27S;  Barnes  v.  Blair,  16  Ala.  71. 

2.  Because,  if  he  was  liable,  he  did  not  request  plaintiffs  to 
render  those  services ;  and  knew  nothing  of  them. 

3.  Because  plaintiffs  were  employed  by  Dr.  Drish,  and  re- 
fused to  acknowledge  any  authority  in  defendant  to  employ 
medical  aid  for  him. 

The  facts  set  out  did  not  tend  to  proye  the  case  of  plaintiffs. 
See  reasons  supra. 

When  there  is  an  express  contract  between  parties,  none  can 
be  implied. — Grimman  v.  Legge,  S  B.  &  C.  326. 

DARGAN,  C.  J. — It  is  the  settled  law  of  this  State,  that  the 
hirer  of  a  slave  for  a  specified  time,  where  no  agreement  to  the 
contrary  is  made,  is  responsible  for  medical  services  rendered 
ihe  slave,  during  the  period  for  which  he  was  hired. — Gibson 
V.  Andrews,  ^^\ la.  66;  Hogan  v.  Carr  &  Anderson,  6  ib.  471; 
Meeker  v.  ChTldress,  Minor  R.  104.  And  even,  when  by  the 
contract  of  hiring"  the  owner  expressly  or  impliedly  stipulates 
that  he  would  provide  the  necessary  medical  aid  for  the  slave, 
there  might  be  cases,  in  which  it  would  be  the  duty  of  the  hirer 
to  employ  medical  assistance  upon  his  own  responsibility,  look- 
ing to  the  owner  for  indemnity.  For  instance,  if  the  owner 
was  at  a  distance,  having  no  other  person  to  represent  his  inte- 
rest than  the  hirer,  and  medical  services  could  not  be  procured 
an  the  credit  of  the  owner,  shall  the  slave  be  permitted  to  per- 
ish for  the  want  of  medical  assistance  ?  In  such  a  case,  the 
laws  of  humanity  would  demand  of  the  hirer  to  provide  the  pro- 
per medical  aid  upon  his  own  credit,  if  it  could  not  be  otherwise 
done.  But  it  is  perfectly  clear,  that  if  the  hirer  is  not  bound  by 
bis  contract  to  pay  for  medical  services  rendered  the  slave,  and 
during  the  term  of  hire  such  services  are  rendered  at  the  in- 
stance of  the  owner,  then  the  owner  alone  and  not  the  hirer  is 
responsible  for  them.  By  these  general  rules,  let  us  test  the 
facts  of  this  case.  The  only  evidence  of  the  contract  of  hiring 
consisted  of  an  instrument  io  writing  in  the  following  language: 
''  I  have  this  day  hired  of  John  R.  Drish,  of  Tuscaloosa,  his 
boy  William,  for  the  balance  of  the  year  1848,  at  the  rate  of 
«ix  hundred  dollars  per  annum,  and  do  further  agree  to  find  said 
boy  William  in  summer  and  winter  clothing,  and  his  board.'* 
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This  instrument  was  signed  by  ihe  defendant,Knox,  and  bears 
date  tiie  21st  January  1S4S. 

If  the  contract  of  hiring  had  contained  no  stipulation,  except 
the  time  for  whicli  the  slave  was  hired,  and  the  price  agreed  to 
be  paid,  then  it  is  clear  that  the  law  would  have  implied  the  ob- 
ligation on  the  part  of  the  hirer  to  have  provided  him  with  suit- 
able clothes  and  provisions,  and  also  medical  attention  in  case 
of  sickness.  But  this  contract  expressly  provides,  that  Knox 
should  furnish  clothes  and  board.  Why  express  some  of  the 
implied  obligations  and  omit  others?  We  can  conceive  of  no 
other  reason  or  motive  that  the  parties  had,  except  to  limit  the 
liability  of  the  hirer.  If  we  give  not  this  construction  to  the 
contract,  then  no  legal  effect  whatever  can  be  given  to  the  stipu- 
lation to  furnish  the  boy  with  clothes  and  board.  That  obliga- 
tion would  have  resulted  from  the  general  liability  of  the  hirer, 
and  the  insertion  of  it  in  the  contract  must  have  been  intended  to 
limit  the  responsibility  of  Knox.  On  ihe  principle  cf^xjjrcssiovniiM 
exclusio  alteriu$,  this,  we  think,  is  the  proper  construction  of  the 
contract.  Consequently,  Knox  wa«  not  bound,  as  between  him 
and  Drish,  to  pay  for  medical  attention  rendered  the  boy.  Hav- 
ing attained  this  conclusion,  the  next  inquiry  is,  on  whose  cred- 
it, and  at  whose  request,  were  the  services  rendered  ?  It  is  ad- 
mitted by  the  record  that  the  plaintiffs  were  not  requested  by 
Knox  to  render  any  medical  service  to  the  slave,  and  we  think 
it  clear  from  the  letter  of  Dr.  Sims,  that  he  considered  himself 
employed  by  Drish,  the  owner,  and  if  so,  it  must  have  been  on 
bis  credit.  Knox  was  not  bound,  as  between  himself  and  Drish, 
to  furnish  medical  attention.  Drish  by  his  contract  reserved 
that  duty  to  himself,  and  the  plaintiffs  considered  that  they  were 
employed  by  the  agent  of  Drish;  they  must  then  look  to  Drish, 
and  not  to  Knox,  for  payment.  As  we  come  to  the  conclusion 
that  this  is  the  legal  effect  of  the  evidence,  there  is  no  error  in 
the  charge,  of  which  the  plaintiffs  can  complain,  and  the  judg- 
ment must  be  affirmed. 


•• 
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1.  A  judgment  is  couclnsive  at  law  of  the  rights  of  the  parties,  and 
fully  determines  all  defences  that  might  have  been  urged  agahist  the 
demand  before  the  judgment  was  rendered. 

i.  So  also,  the  recovery  of  a  judgment  is  conclusive  against  the  defend- 
ant that  the  money  is  legally  due  to  the  plaintiff,  and  not  to  another, 
and  if  the  defendant  assumes  to  pay  it  to  a  third  person,  upon  the 
idea  that  such  third  person  is  beneficially  entitled  to  receive  it,  he 
acts  at  his  peril,  and  at  law  cannot  be  credited  with  such  payment  in 
opposition  to  the  legal  rights  of  the  plaintiff,  although  equity  might 
ariord  him  relief. 

Error  to  the  Circuit  Court  of  Montgomery.  Tried  before 
the  Hon.  Thoraas  A.  Walker. 

This  was  a  motion  made  by  the  plaintiff  in  error  to  have  sat- 
isfaction entered  of  a  judgment  recovered  against  him  by  the 
defendant  in  error  in  the  Circuit  Court  of  Montgomery  county, 
at  its  fall  term  1843.  It  appears  by  the  bill  of  exceptions  that 
the  plaintiff  offered  evidence  to  prove  thai  the  judgment,  al- 
though rendered  in  the  name  of  Parker,  the  defendant,  was  in 
fact  the  property  of  one  Parish — that  the  cause  of  action  on 
which  it  was  founded  belonged  to  said  Parish,  and  that  he  had 
since  its  rendition  paid  him  the  amount  due  on  said  judgment. 
The  defendant  objected  to  the  evidence  thus  offered,  and  the 
court  sustained  the  objection.  The  defendant  introduced  evi- 
dence to  show  that  the  matters  in  controversy  between  the  par- 
lies had  been  submitted  to  an  arbitration  and  the  award  of  the 
referees  was  produced  showing  a  decision  in  his  favor.  The 
plaintiff  then  offered  to  prove  by  the  arbitrators  the  facts  on 
which  their  award  was  founded,  for  the  purpose  of  showing  that 
the  legal  coriclusion  at  which  they  had  arrived  was  erroneous, 
and  therefore  that  the  paper,  purporting  to  be  their  award,  was 
not  iheir  award  in  law.  To  this  the  defendant  objected  and 
the  court  sustained  his  objection.  These  several  rulings  of  the 
court  were  excepted  to  by  the  plaintiff,  and  arc  now  assigned  as 
error. 

Elmore  &  Yancey,  for' the  plaintiff. 
Belser  &  Harris,  for  the  defendant. 
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PARSONS,  J. — A  judgment  is  conclusive  at  law  of  the 
rights  of  the  parties,  and  fully  determines  all  defences  that  might 
have  been  urged  against  the  demand  before  the  judgment  was 
rendered.  This  is  so  familiar  a  principle,  that  it  needs  no  au- 
thority to  support  it.  So,  likewise,  the  recovery  of  a  judgment 
is  equally  conclusive  against  the  defendant  that  the  money  is 
legally  due  to  the  plaintiff,  and  not  to  another,  and  if  the  de- 
fendant assumes  to  pay  it  to  a  third  person  upon  the  idea  that 
such  third  person  is  beneficially  entitled  to  receive  it,  he  acts  at 
his  peril,  and  at  law  he  cannot  claim  to  be  credited  with  such 
payments,  in  opposition  to  the  legal  rights  of  the  plaintiff,  even 
if  equity  would  afford  him  relief.  Applying  these  principles  to 
the  case  before  us,  it  is  clear  that  the  court  did  not  err  in  re- 
jecting the  teslitnony,  for  it  did  not  tend  to  prove  a  legal  pay- 
ment, that  is,  a  payment  to  Parker,  the  plaintiff,  who  recovered 
the  judgment  in  his  own  name.  Whether  the  evidence  could 
have  been  received  to  prove  a  payment  to  Parish,  it  is  unneces- 
sary to  decide,  for  a  payment  to  him,  either  before  or  after  the 
rendition  of  the  judgment,  could  not  be  received  as  a  satisfac- 
tion of  it.  It  is  entirely  unnecessary  to  examine  the  question, 
whether  the  evidence  should  have  been  received,  which  was 
offered  to  set  aside  the  award.  If  the  award  had  been  set  aside, 
the  judgment  would  have  been  left,  as  it  now  stands,  in  full 
force  and  effect  at  law.  There  is  no  error  in  the  judgment  of 
,  the  court  in  refusing  the  motion  to  enter  satisfaction,  and  conse- 
quently it  must  be  affirmed. 


MOORE'S  EX'RS.  vs.  MOORE'S  DISTRIBUTEES. 

.  A  testator,  after  devising  a  very  large  estate,  both  real  and  personal, 
to  his  widow  and  cluldren,  directs  that  eacli  of  the  children  shall  re- 
ceive out  of  it  a  good  education,  and  that  it  shall  be  divided  when  the 
oldest  sun  attains  the  age  of  twenty-one,  or  the  oldest  daughter  the 
age  of  eighteen  and  marries,  unless  the  widow  t^hould  marry,  or  de- 
sire an  earlier  division,  in  either  of  which  events  her  share  is  to  be 
set  apart  to  her.    Until  the  division  takes  place,  the  family  residence 
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is  to  be  kept  up  for  the  use  of  the  widow  ami  children,  and  "the 
family  expenses,  economically  made,"  are  to  he  paid  by  the  execu- 
tors out  of  die  "joint  funds"  of  the  estate.  The  testator  further  di- 
rects that  his  executors  shall  pay  fifty  dollars  annually  to  tlie  church, 
of  which  he  was  a  memlier,  so  long  as  the  estate  remains  undivided, 
and  "  a  joint  stock"  for  the  use  of  the  family.    Hdd — 

1 .  That  it  was  not  the  intention  of  the  testator  that  the  executors 
shonld  keep  a  separate  account  against  the  widow  and  children 
for  their  respective  expenses,  but  that  the  entire  expenses  of  the 
domestic  establishmeiit  should  be  a  charge  upon  tlie  common,  or 
joint  fund. 

2.  That  a  reasonable  constraction  should  l)e  given  to  the  will,  in  as- 
certaining Avhat  expenses  fall  within  its  provisions,  as  expenses 
'' ecouomicaily  made,"  and  that  in  construing  it,  the  circumstances 
under  which  it  \vi\s  made,  tlie  state  of  the  i)roperty,  and  the  con- 
dition of  the  family  should  all  be  considered. 

3.  That  so  coastruirig  it,  the  reasonable  expenses  of  the  widow,  in 
visiting  with  her  youngest  daughter  and  servant,  tlie  eldest  daugh- 
ter, then  at  school  in  another  State,  for  the  puqjose  of  looking  to 
her  education,  might  well  be  regarded  as  a  proper  charge  against 
the  estate  in  favor  of  the  executors. 

Ebror  to  the  Orphans'  Court  of  Madison. 

Hopkins,  for  the  plaintiffs  in  error: 

The  intention  of  the  te.staior  appears  clearly  from  the  will  that 
his  estate  should  be  a  joint  stock,  for  the  use  of  his  family,  in- 
cluding the  widow,  until  a  division  should  be  made.  This  in- 
tention is  expressed  in  the  clause  in  which  the  sum  of  fifty  dol- 
lars per  annum  is  given  to  the  Methodist  church.  This  annui- 
ty was  to  be  a  charge  on  the  whole  estate,  as  it  had  been  in  ef- 
fect, while  the  whole  estate  belonged  to  him.  He  made  it  such 
a  charge  as  the  consecpience  of  making  all  his  property  a  joint 
Slock  for  the  use  of  his  family.  If  this  sum  was  made  a  charge 
on  thy  whole  e.state  because  the  estate  was  a  joint  stock,  any 
other  expenditure  properly  incurred  for  the  use  of  any  member 
of  the  family  must  be  such  a  charge  also,  because  the  estate  is  a 
joint  stock  for  the  use  of  the  family.  It  must  be  such  a  charge 
as  it  would  have  been  in  the  testator's  life-lime,  limited  in  its  ef- 
fect to  the  testator's  estate,  and  not  affecting  immediately  the 
share  of  the  wife,  or  of  a  child.  The  testator  explained  in  this 
clause  his  own  meaning  in  leaving  his  estate  as  a  joint  stock  for 
the  use  of  his  family — that  what  was  properly  expended  for  the 
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use  of  any  member  should  be  a  charge  not  on  the  separate  in- 
terest of  such  member,  but  on  the  whole  estate  as  such  expendi- 
tures were  in  his  life-lime.  He  directed  the  executors  to  keep 
up  the  family  establishment  he  described  in  the  will,  for  the  use 
of  the  widow  and  the  children,  and  then  added,  "and  the  fami- 
ly expenses,  economically  made,  shall  be  paid  by  my  execu- 
tors out  of  the  joint  funds  of  my  estate  until  a  division  takes 
place."  The  cost  of  supporting  one  of  the  young  children 
would  be  much  less  than  to  support  Mrs.  Moore,  or  an  older 
child,  yet  no  account  can  be  taken  of  such  differences,  and 
the  aggregate  costs  must  be  charged  against  the  whole  estate. 
The  direction  given  to  pay  family  expenses  applies  to  any 
expenses  incurred  by  any  member  of  the  family,  suitable  to 
the  fortune,  age,  and  social  position  of  such  member.  The 
privilege  given  to  Mrs.  Moore  by  the  will,  to  permit  her  share 
to  remain  in  joint  stock,  prevents,  while  the  privilege  is  ex- 
ercised, anything  from  being  drawn  and  used  by  her  as  sep- 
arate property.  One  or  more  of  the  children  might  have  a 
capacity  and  taste  for  the  most  ornamental  and  costly  branches 
of  education.  The  executors  have  a  discretionary  power  to 
cultivate  such  capacity  and  gratify  such  taste.  To  improve 
auch  child  in  these  branches,  the  executors  might  send  it  abroad 
to  school  and  to  travel.  The  result  might  be  that  the  lawful  ex- 
penditures made  by  the  executors  for  the  education  and  accom- 
plishment of  one  child  might  amount  to  the  aggregate  cost  of 
the  education  of  the  other  three,  yet  the  highest  cost  would 
not  be  unsuitable  for  the  social  position  and  large  fortune  of  one 
child,  while  the  education  provided  for  each  of  the  other  three 
might  be  as  good  as  either  was  capable  of  receiving.  The  dis- 
cretion by  which  the  executors  would  be  guided  in  such  a  case 
in  relation  to  each  of  the  children  would  be  lawful,  and  the  cost 
of  the  education  of  each  would  be  a  charge  on  the  whole  estate 
as  it  would  if  the  same  expenditures  had  been  made  by  the 
father  in  his  life-lime.  The  expenditure  of  S3,723,  made  by 
a  mother  for  the  first  time,  and  four  years  after  the  death  of  her 
husband,  in  making  a  visit  to  an  absent  daughter,  not  only  to  en- 
joy for  a  time  the  pleasure  of  her  society,  but  to  change  her 
school  if  necessary,  was  not  unreasonable  either  in  its  object  or 
amount.  She  is  entitled  on  a  division  to  one  fifth  of  an  annual 
income  of  forty-five  thousand  dollars.     The  comparatively  iri- 
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fling  sum  in  dispute  she  expended  not  only  upon  herself,  but  her 
two  daughters. — Kate,  whom  she  took  with  her  from  home,  and 
Harriet,  who  also  travelled  with  her  mother,  after  she  was  re- 
moved from  one  school,  and  before  she  was  placed  at  the  other. 
Any  expenditures  made  by  Mrs.  Moore    for  herself,  her  two 
daughters,  and  her  servant,  if  they  had  all  been  at  home,  must 
have  been  paid  by  the  executors.     They  would  have  been  fam- 
ily expenses  most  clearly,  and  the  expenditures  as  actually  made 
were  family  expenses  incurred  from  home  instead  of  at  Hunts- 
ville.     Suppose  the  annual  expenses  of  Mrs.  Moore  and  her 
family,  at  the  residence  in  Huntsville,  were  double  the  amount 
of  the  disputed   charges,  and  the  executors  were  to  pay  them, 
upon  what  principle  could  a  court  disallow  them  ?  Many  prudent 
men,  with  not  half  the  income  of  this  estate,  annually  expend 
much  more.     Are  the  executors  to  prescribe  what  the  family 
shall  wear,  eat,  and  drink,  and  to  prohibit  them  from  travelling 
even  to  preserve  or  regain  health,  when  the  mother,  the  head  of 
the  family,  may  think  it  proper  to  do  so?     The  money  was  ex- 
pended for  the  use  of  three  out  of  five  mertibers  of  {he  white  fami- 
ly, and  one  servant.     Upon  what  principle  is  the  charge  of  a 
sufficient  sum  to  remove  Harriet  from  one  school  to  another  de- 
nied, and  enough  more  to  defray  the  expenses  of  the  mother, 
who  went  for  the  purpose,  and  was  the  most  proper  person  to 
accompany  her  daughter  on  the  journey  .'*     If  an  agent  could  be 
employed  and  paid  to  accompany  Harriet  to  school,  surely  the 
mother's  expenses  may  be  charged  against  the  estate  for  render- 
ing similar  services .''     Much  of  the  money  was  doubtless  ex- 
pended in  the  purchase  of  clothes  for  the  mother,  the  two  daugh- 
ters and  the  servant,  and  similar  expenses  must  have  been  in- 
curred if  the  trip  had  not  been  made.     The  estate  is  properly 
chargeable,  not  only  with  the  cost  of  the  removal  of  Harriet  from 
one  school  to  another,  the  amount  of  Mrs.  Moore's  expenses  in 
•ccompanying  her  daughter,  and  the  cost  of  the  clothes  which 
have  been   referred   to,  but  is  chargeable,  also,  for  the  whole 
■mount  supplied  by  the  executors  to  Mrs.  Moore,  which  was 
merely  a  suitable  expenditure  for  a  woman  of  her  high  socia-I 
position,  with  un  undivided  interest  in  a  large  joint  stock  estate. 
«nd  made  principally  with  a  view  to  the  improvement  of  her  two 
daughters. 

No  counsel  for  the  defeodants.  ' 
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CHILTON,  J. — U()on  the  annual  settlement  of  the  estate  of 
Dr.  David  Moore,  made  by  his  executors  with  the  Orphans' 
Court  of  Madison  county,  for  the  year  1849,  they  claimed  a 
credit  for  several  sums  paid  by  them  to  Mrs.  Martha  L.  Moore, 
the  widow  of  the  testator,  amounting  in  the  aggregate  to  the  sum 
of  three   thousand  seven    hundred   and  tvventy-ihree  dollars. 

It  appears  by  a  bill  of  exceptions  sealed  upon  the  trial,  that 
the  testator's  daughter  Harriet  was  at  school  in  New  Uochelle, 
in  the  State  of  New  York,  and  that  Mrs.  Moore  desired  to  visit 
her  said  daughter,  for  the  purpose  of  looking  to  her  interest,  and 
of  changing  her  location,  if  circumstances  should  render  it  neces- 
sary ;  that  she  did  make  the  visit,  taking  with  her  another  daugh- 
ter, and  a  servant,  and  it  appears  she  removed  Harriet  from 
New  Rochelle  to  Richmond,  in  the  State  of  Virginia.  This  was 
in  the  summer  of  1S49.  The  sum  above  stated  was  paid  to 
Mrs.  Moore  as  the  expenses  of  the  trip.  The  annual  income  of 
the  estate  was  shown  to  be  not  less  than  forty-five  thousand  dol- 
lars, and  the  executors  produced  and  read  the  will  of  Dr.  Moore, 
which  had  been  duly  admitted  to  probate  in  said  court* 

By  the  will,  the  testator  berpjeathed  his  estate,  in  equal  por- 
tions, to  his  wife  and  children.  He  directs  that  each  of  his  chil- 
dren should  receive  out  of  it  a  good  education,  and  provides  for 
a  division  of  the  estate,  when  the  oldest  male  child  attains  the 
age  of  twenty-one  years,  or  his  oldest  female  child  shall  attain 
the  age  of  eighteen  and  marry.  If  the  widow  should  marry,  her 
share  is  to  be  set  apart,  and  the  balance  to  remain  together,  but 
if  she  prefers  it,  her  interest  in  the  estate,  so  long  as  she  remains 
single,  may  remain  "in  joint  stock,"  until  a  division  is  made  as 
above  provided.  The  sixth  item  reads  as  follows:  "  I  will  and 
devise  that  my  house  and  lot,  in  the  town  of  Huntsville,  where 
we  now  reside,  and  the  lot  and  stable  adjoining  Thomas  Bran- 
don's garden,  be  reserved  free  of  charge  to  my  dear  wife,  as  a 
residence,  with  all  household  and  kitchen  furniture,  carriage  and 
horses,  and  such  other  furniture  belonging  to  the  premises,  as  I 
may  own  at  my  death,  and  the  same  to  be  kept  up  in  a  reasonable 
and  economical  way  for  her  use  and  the  use  of  my  children, 
until  she  calls  for  a  division  of  her  part  of  my  estate,  or  the  di- 
rision  shall  be  made  agreeably  to  the  provisions  of  this  will. 
And  all  reasonable  and  necessary  expenses  for  keeping  up  the 
farms,  and  the  family  expenses,  economically  made,  shall  be  paid 
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by  my  executors  out  of  the  joint  funds  of  my  estate,  until  a  di- 
vision takes  place  agreeably  to  this  will."  The  ninth  item  reads 
as  follows  :  "  I  give  and  release  to  the  Methodist  Episcopal 
Church,  of  the  town  of  Huntsville,  Ala.,  all  monies  advanced 
for  said  church,  and  further  will  and  enjoin  upon  my  executors 
to  pay  over  annually  to  the  stewards  of  said  Methodist  E.  Church, 
and  their  successors  in  office,  fifty  dollars,  so  long  as  my  estate 
remains  undivided  among  my  children,  or  until  they  shall  receive 
their  distributive  shares  of  my  estate,  vvli^n  this  donation  shall 
cease;  or  should  my  wife  cause  a  division  of  my  estate,  then  it 
shall  cease,  as  it  is  intended  to  be  a  family  contribution,  such  as 
I  have  paid  for  mafny  years  annually,  and  which  I  do  not  wish 
disturbed,  as  long  as  my  property  remains  undivided,  and  as  a 
joint  stock  for  the  use  of  njy  family." 

From  these  several  provisions  of  the  will  of  Dr.  Moore,  it  is 
very  clear  that  he  intended,  so  long  as  his  property  should  be 
kept  together,  it  should  coirstitute  a  fund,  out  of  which  should 
be  borne  the  family  expenses,  and  the  payment  to  the  Methodist 
Church,  at  ilunlsville.  It  was  not  contemplated  that  his  execu- 
tors should  be  required  to  keep  a  separate  account  against  the 
wife  and  children  as  to  the  expenses  incurred,  but  the  whole  ex- 
pense of  the  donjestic  eslablishuient  was  to  be  charged  upon  the 
common  fund,  or  as  the  testator  designates  it  "the  joint  stock," 
meaning  thereby  his  undivided  estate. 

It  is  further  our  opinion,  that  a  reasonable  construction  should 
be  given  to  the  will,  in  ascertaining  what  expenses  fall  within  its 
provisions,  as  expenses  "economically  made;"  that  in  con- 
struing the  will  we  should  look  at  the  circumstances  under  which 
the  testator  made  it — we  should  have  regard  to  the  state  of  his 
property  and  the  condition  of  his  family,  &c. — 2  Powell  on  Dev. 
6,  and  cases  cited  in  notes,  11  Law  Lib.  4.  Here  is  an  im- 
mense estate,  the  annual  income  not  being  less  than  forty-five 
thousand  dollars  per  year.  This  is  to  be  divided  between  the 
widow  and  four  children,  but  is  to  remain  as  joint  stock,  until  a 
division,  for  the  use  of  the  family.  We  do  not  think  it  was  the 
intention  of  Dr.  Moore  by  providing  for  "expenses  economical- 
ly made,"  to  restrict  his  family  to  the  bare  necessaries  of  life,  or 
to  deny  to  them  the  ordinary  means  of  recreation,  enjoyment  or 
improvetnent,  usually  possessed  by  families  moving  in  the  same 
sphere,  and  similarly  situated  with  respect  to  their  pecuniary 
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circumstances.  As  we  said  above,  the  expression  must  have  a 
reasonable  construction  ;  the  family  should  preserve  the  just  me- 
dium between  prodigality  on  the  one  hand  and  parsimony  on  the 
other.  Let  us  apply  these  ojeneral  rules  of  construction  to  the 
case  before  us.  The  children  being  deprived  of  a  father,  the 
mother  would  naturally  feel  more  interest  in  their  education  and 
training  than  any  one  else,  and  we  think  no  valid  objection  can 
be  urged  why  the  executors  should  not  permit  her  to  superin- 
tend the  education  of  her  children,  especially  of  her  daughters, 
whose  proper  culture  and  training  must  mainly  depend  upon 
the  affectionate  care,  solicitude,  and  vigilance  of  the  mother. 
The  withholding  of  such  vigilance  is  the  worst  economy. 

We  think  therefore,  that  under  the  circumstances  disclosed  in 
the  bill  of  exceptions,  Mrs.  Moore  might  with  propriety  have 
visited  her  daughter,  to  look  to  her  interest  and  to  see  that  her 
education  was  properly  conducted,  and  that  she  might  well  take 
with  her  the  younger  daughter  and  servant,  and  that  the  reasoi>- 
able  expenses  of  the  trip  should  be  a  charge  in  favor  of  the  ex- 
ecutors against  the  estate.  Whether  the  amount  paid  was  more 
than  was  reasonably  required  to  defray  such  expenses  is  not  a 
question  before  us,  as  it  was  not  decided  upon  by  the  court  be- 
low. That  is  a  matter,  which,  if  doubtful,  can  be  investigated 
when  the  settlement  is  again  taken  up,  and  will  be  decided  in 
view  of  the  rules  above  laid  down.  Let  the  decree  be  reversed 
aad  the  cause  remanded. 


JONES  vs.  JONES. 

1 .  The  validity,  interpretation,  and  construction  of  a  contract  are  goT- 
es-ned  by  the  law  of  the  place  where  the  contract  was  made ;  th« 
remedy  for  its  breach,  by  that  of  the  fomm  where  it  is  sought  to  b« 
enforced. 

2.  The  bnj  created  by  the  statute  of  limitations  does  not  extinguish  or 
discharge  a  contract  but  merely  takes  away  the  remedy  provided  for 
it«  enforcement. 
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oj.  The  statvite  of  limitations  of  another  State,  in  which  die  contract 
was  made,  although  a<;omplete  bar  to  a  suit  instituted  on  it  there,  is 
not  an  available  defeucQ  to  a  suit  brought  on  it  in  this.&ate.  (Over- 
ruling G©«dman  V.  M«uk,  8  Port.  94.) 

.4.  The  distinction  between  tlie  operation  of  the  statute  of  limitations, 
when  apjjlied  to  property,  adversely  held,  and  when  applied  to  con- 
tracts for  the  payment  of  money,  is  this — ^in  the  one  case,  it  acts  on 
the  title,  and,  when  the  bar  is  perfect,  transfers  it  to  the  adverse  pos- 
sessor, Tvbilst  in  the  «riier,  there  is  no  such  thing  as  an  adverse  pos- 
•ession,  but  the  statate  simply  affects  tke  remedy,  and  not  the  debt. 

Error  to  the  Circuit  Court  of  Talladega.  Tried  before 
Jthe  Hon.  John  J.  Weodward. 

Assumpsit  by  tlve  plaintiff  against  the  defendant  in  error  (or 
4noney  paid,  laid  out  and  expended  for  his  use,  &c.  The 
statute  oflimitatioBS  »f  the  Slate  of  Georgia,  in  which  Stale  the 
Kiefendant  lived  at  the  lime  of  the  transaction  and  for  six  years 
-aftervvarde,  was  reiied  on  as  a  defence,  it  beittg  agreed  betw^een 
•the  parties  that  anj'  special  matter  in  bar  might  be  givew  in  evi- 
■dence  under  the  general  issue.  The  court  charged  the  jury  in 
•efFecl  that  if  they  believed  that  the  defendant  resided  in  the  State 
«f  Georgia  six  years  after  the  accrual  of  ihe  cause  of  action  and 
•before  Ws  removal  to  this  Slate,  the  statute  of  litnitations  of 
♦Georgia  would  bar  tlve  actian.  To  this  charge  the  j)laintiff  ex- 
■cepted  and  assigns  jt  as  error.  Other  questions  are  presented 
by  the  record,  but,  as  they  ase  not  decided,  it  is  unnecessary  to 
•natice  them. 

Rice,  for  the  pialailiir:  la  no  such  case  as  this  can  the  statute 
of  linrtitations  of  another  State  be  available  as  a  defence  in  the 
courts  of  Alabama,  because  such  statute  affects  «ot  the  right,  but 
only  ihe  remedy. — M«dbury  v.  Hopkias,  3  Conn.  II.  472;  Uug- 
gies  V.  Keeler,  3  Johns.  II.  263;  Decouche  r.  Savetier,  3  Johns. 
Ch.R,  190;  Byrne  v.Crowniushield,  17  Mass. 5-5,  (case  in  point;) 
Williams  v.  Jones,  13  East.  R.  449 ;  Lincoln  v.  Baitelle,  6 
Weud.  475;  Crawford  v.  Childress,  1  Ala.  487;  Duval  v.  Mc- 
<!Jl«8key,  1  ib.  744-5;  Givens  v.  West.  B'k  of  Georgia,  2  ib. 
«97;  Hitchcock  v.  U.  S.  B'k,  7  ib.  3S7. 

White  &  Parsons,  for  the  defendant :  The  statute  of  lim- 
itations of  Georgia  created  a  complete  bar  to  this  action.     The 
laur  was  thus  ruled  in  this  court,  in  Goodraao  v.  Monk,  8  I  ort. 
18 
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'H-&r  Brown  v.  Brown,  §  Ala.  5J2-13;  Shelby  v.  Guey,  It 
Wheat.  361-71-2;  Hubet  v.  Sleiaer,  2  Bing.  M. Cases,  202-11;. 
Story  Con.  Laws,  4SS ;  see  also,  Towns  v.  Bardwelli  1  S.  & 
P.  40. 

DARGAN,  €.  J. — There  is  one  questfon  in  ihTs^casS;  which, 
if  decided  in  fawor  of  the  plaintiff,  will  render  the  exaQ)inatiot> 
of  the  others  unnecessary.  It  is  this:  admitting  that  the  statute 
of  limitations  of  Georgia  would  be  a  bar  t©  an  action  on  this^ 
contract,  if  brought  in  that  State,  will  it  avail  the  defendant,  the- 
*uit  beii^  brought  ki  Afebaina"? 

It  is  a  principle  of  law,  admitted  by  aN'  ceruris,  thatthe'?cr  Zoci- 
contractus  muni  govern  as  to  the  validity,  interpretation,  and 
construclion  of  the  contract.  But  the  remedy  to  enforce  it.  or. 
to  recover  damages  for  its  breach,  must  be  pursued  according 
to  ihe  law  of  the  forum  where  the  suii  is  brougiat. — Peake  v.. 
Yeldell,  17  Ala.  63G;:Cornegee  v. Morrison,  2  Mete. 381  ;Leroy 
V.  Crowninshield,  2  Mason,  157;  Story  Con.  of  Laws.  <§.'^  275-6.. 
Gukled  by  these  plain  rules,  which  can  be  denied  by  no  one,  ta 
Kiy  Hiiad  it  seems  plain,  that  where  a  law  of  anplher  S^ate  id- 
relied  on  as  a  defence  to  a  suit  brought  in  this  State,  it  must  be- 
shown  that,  according  to  the  ler  loci  contractus-^  the  contract, 
was  invalid,  or  if  once  valid,  tlial  it  has  become  cxtingui.shed,^ 
and  therefore  is  not  in  legal  contemplation  a  contract.  If  the 
foreign  la'^-  does  not  affect  the  contract  itself,  bat  only  ihe  remedy 
to  enfosce  it,  w«  cannot  regard  it ;  for  all  remedies  oa  contracts^, 
whether  made  in  or  out  of  this  State,  must  be  governed  by  our 
own  lavvsv  wheB  the  suit  is  brought  here,  withoat  regard  to  the 
remedies  alforded  by  the  laws  of  other  countries.  Applying: 
this  test  to  the  question,  there  ca-n  be  but  one  answer  given,  it 
we  are  to  be  guided  by  the  settled  principles  of  law;  for  all  the 
authorities  agree  thai  the  statute  of  liQiitations,  even  when  the 
bar  is  perfected,  does  not  annul  the  contract  itself,  but  only 
takes  away  the  remedy  provided  by  law  for  its  enforcement. 
ISow  if  the  contract  itself  is  not  discharged,  but  the  remedy  alone 
is  taken  away,  how  can  we  refuse  to  allow  a  remedy,  the  con- 
tract being  valid,  merely  because  there  is  no  remedy  iu  the  State 
where  the  contract  was  made  ?  To  refuse  a  remedy  on  such  a 
contract  would  not  be  to  interpret  the  contract  by  the  kx  loci 
onyj  bu^  it  would  be  to  eovern  ourselves  by  the  laws  of  other 
.^soi      .     ^-  "  -vi 
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countries  in  regard  lo  the  remedies  allowed  for  the  purpose  of 
enforcing  contracts. 

In  the  case  of  Williams  v.  Jones,  13  East.  439,  the  parlies 
entered  into  a  contract  in  India  and  there  remained  until  by  the  ; 
law  of  that  country  the  remedy  was  barred.  Suit  was  after^ 
wards  brought  in  England,  and  the  foreign  statute  of  limitations 
was  relied  on  as  a  bar,  but  the  court  held  that  it  was  no  defence. 
It  was  admitted  by  the  court  in  that  case,  that  if,  by  the  law  of 
India  the  contract  was  extinguished,  then  no  remedy  could  be 
allowed  upon  it  in  England,  but  as  the  law  only  took  away  the 
remedy  and  did  not  affect  the  contract  itself,  the  courts  of  En- 
gland must  enforce  it.  In  the  case  ofLeroy  v.  CrowninshieW^l 
2  Mason,  1-57,  the  suit  was  brought  in  Massachusetts,  and  the 
defence  was  that  the  action  was  barred  by  the  laws  of  New  York, 
wljeie  ihe  contract  was  made.  Judge  Story,  after  an  elaborate 
examination  of  the  question,  finall}'  yielded  to  the  weight  of  au- 
thority, and  held,  contrary  to  his  own  inclination,  that  the  statute 
of- limitations  of  New  York  was  no  defence.  In  the  case  of  Med-«  ■> 
bury  V.  Hopkins,  3  Conn.  472,  the  (piestion  was  whether  the 
statute  of  limitations  of  New  York  was  a  jrood  defence  to  a  suit 
brought  in  Connecticut,  it  appearing  that  ihe  contract  was  made 
in  the  State  of  New  York,  and  that  if  suit  had  been  brought/i. 
there  the  statute  of  that  State  would  have  been  a  good  defence/ 
The  court  said  it  was  well  settled  that  contracts  were  to  be  con- 
strued according  to  the  law  of  the  place,  in  reference  to  which 
they  were  made,  but  that  the  lex  hici  was  applicable  only  as  to 
the  validity  and  the  interpretation  of  contracts,  not  as  to  the  lime, 
mode,  or  extent  of  the  remedy  ;  and  upon  that  principle  held 
that  the  statute  of  New  York  was  no  defence.  In  the  case  of 
Lincoln  v.  Battelle,  6  Wend.  475,  the  Supreme  Court  of  Nevr 
York  held  that  the  statute  of  limitations  of  the  State,  where  the 
contract  was  made,  was  no  bar  to  an  action  brought  in  the  courts 
of  New  York.  Savage,  C.  J.,  in  delivering  the  opinion,  said, 
the  distinction  between  the  lex  loci  and  the  lex  fori  is  well  set- 
tled. The  laws  of  the  lex  loci  are  to  govern  all  questions  af- 
fecting the  validity,  nature,  and  construction  of  the  contract,  but 
thelavy  of  the  place  where  the  contract  is  sought  to  be  enforced 
must  govern  as  to  the  remedy.  To  the  same  effect,  see  3  Johns. 
U.2G3;  a  Johns.  Ch.  R.  190-218.  In  the  case  of  Byrne  v. 
Cfowuinshield,  17  Mass.  65,  the  Supreme  Court  of  that  Slate 


362  ALABAMA. 


Jones  V.  Jones. 


held  the  same  doctrine.  The  court  said,  the  principle  has  of- 
ten been  recognised,  that  the  laws  of  the  country  where  the  con- 
tract is  made  must  govern  in  its  construction;  those  of  the  coun- 
try where  the  remedy  is  sought,  must  prescribe  the  remedy. — 
See  also,  Pearsall  v.  Dwight,  2  Mass.  84,  in  which  Chief 
Justice  Parsons  held  the  same  doctrine.  In  the  case  of  Eg- 
berts V.  Dibble,  3  McLean,  86,  it  was  held  that  the  statute  of  limi- 
tations of  the  State  where  the  suit  was  brought  alone  could  be 
pleaded,  and  not  ihe  statuteof  limitations  of  any  otherState. —  See 
also,  Harper  v.  Hampton,  1  H.  &  J.  622.  Opposed,  however,  to 
these  authorities  is  the  case  of  Goodman  v.  Monk,  S  Port.  94. 
In  that  case,  our  predecessors  held  that  the  statute  of  limitations 
of  another  State,  where  the  contract  was  made  and  where  the 
parties  resided  until  the  bar  of  that  State  was  complete,  could  be 
pleaded  as  a  bar  to  an  action  brought  upon  the  contract  in  this 
State.  But  the  decision  stands  unsupported  by  authority,  and, 
I  think,  it  may  be  said,  it  is  in  opposition  to  every  well  consid- 
ered case,  both  in  England  and  America,  where  the  question 
has  been  raised.  We  should  not,  however,  depart  from  it,  if 
we  thought  it  could  be  sustained  upon  principle.  But  there  is 
no  principle,  upon  which  it  can  rest,  unless  we  broadly  hold 
that  the  bar  of  the  statute  extinguishes  the  debt  itself.  In- 
deed, this  seems  to  be  the  conclusion  attained  by  the  court  in 
I  hat  case,  but,  we  apprehend,  that  no  one  can  doubt,  but  that 
the  statute  of  limitations,  when  applied  to  a  personal  contract, 
acts  only  upon  the  remedy,  and  not  upon  the  contract.  For 
instance,  although  a  debt  may  be  barred  by  the  statute,  yet  it  is 
well  settled,  that  if  there  is  a  lien  to  secure  its  payment,  the  lien 
may  be  enforced  ;  but  if  the  statute  acted  on  the  debt  itself,  as 
well -as  the  remedy,  and  extinguished  both,  I  think  it  might  well 
be  asked  how  the  lien  could  be  enforced  ?  The  debt  is  the 
principal,  the  lien  the  incident,  and  dependent  on  the  debt  for  its 
existence,  and  if  the  debt  be  extinguished,  how  can  the  lien 
survive?  To  my  mind,  they  exist  together,  and  when  the  prin- 
cipal is  gone,  on  which  the  incident  depends,  the  incident  must 
go  with  it.  It  is  true,  if  the  lien  existed  by  way  of  mortgao-e. 
the  mortgagee  might  insist  on  his  legal  title  to  the  thing  mort- 
gaged and  bring  his  action  at  law  without  regard,  perhaps,  to 
the  legal  existence  of  the  debt,  but  could  he  file  his  bill  in  equity 
to  have  the  thing  sold,  if  he  had  no  debt  ?     Or  if  the  lien  was  a 
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mere  equity,  could  be  obtain  satisfaction  of  bis  debt  after  it  was 
by  operation  of  law  extinguisbed,  unless  tbe  same  law  ibat  extio- 
guisbed  tbe  debt  preserved  tbe  lien  ?  Our  own  decisions  fur- 
nish tbe  answer  to  tbese  questions.  It  is  tbat  tbe  statute  of 
limitations  only  bars  tbe  remedy  and  does  not  affect  tbe  debt 
itself.  Tbe  debt,  tberefore,  still  existing,  tbe  lien  may  be  en- 
forced for  its  satisfaction. — Doe  on  tbe  demise  of  Duval's  Heirs 
V.  McLosky,  1  Ala.  70S,  and  cases  tbere  cited.  As  tbe  statute 
of  limitations  does  not  extinguisb  tbe'debt  itself,  but  only  bars 
the  remedy,  wben  tbe  remedy  is  sougbt  in  our  courts,  it  cannot 
avail  tbe  party  to  sbow,  tbat  in  another  forum  no  remedy  would 
be  allowed ;  be  must  show  tbat  tbere  is  no  remedy  under  our 
laws,  or  tbat  by  tbe  law  of  tbe  loci  contractus  the  debt  itself  is 
extinguisbed  or  discharged.  But  it  is  contended  tbat  tbere  is 
no  difference  between  tbe  effect  of  tbe  statute,  when  applied  to 
property  held  adversely,  and  wben  applied  to  contracts  for  the 
payment  of  money.  It  is,  however,  sufficient  to  observe  that 
when  property,  whether  real  or  personal,  is  held  adversely,  the 
statute  operates  on  the  title,  and  wben  the  bar  is  complete,  tbe 
title  of  the  original  owner  is  defeated,  and  the  adverse  possessor 
has  the  complete  title. — Howell  v.  Hair,  15  Ala.  194;  McEI- 
ijioyle  V.  Cohen,  13  Pet.  312;  Shelby  v.  Guy,  11  Wheat.  371; 
Bent  v.  Chapman,  5  Cranch,  358  j  Angell  on  Lim.,  18  to  20. 
But  in  the  case  of  a  contract,  there  is  no  such  thing  as  adverse 
|>osse8sion ;  tbe  remedy  alone  is  affected  by  tbe  statute,  and  not 
the  debt  itself.  This  distinction  is  recognised,  not  only  by  thiss 
court,  but  in  all  courts,  where  tbe  question  has  received  judi- 
cial investigation.  We  are,  therefore.  con)pelled  to  acknowl- 
edge tbe  distinction,  and  bold  that  the  statute,  when  applied  to 
contracts  for  tbe  payment  of  money,  lakes  away  tbe  legal  remedy 
alone,  not  affecting  tbe  debt  itself.  Under  the  influence  of  this 
principle  and  the  whole  current  of  authorities,  both  English 
and  American,  we  feel  constrained  to  bold  that  the  decision  in 
the  case  of  Goodman  v.  Monk  is  not  the  law,  and  it  is,  there- 
fore, overruled ;  and  it  follows  tbat  tbe  court  erred,  as  tbe  in- 
structions given  to  tbe  jury  were  in  conformity  with  the  princi- 
ple announced  in  that  catte. 

Let  the  judgment  be  reversed  and  tbe  cause  remanded,     i 

Chii^ton,  J.,  not  sitting,  having  been  of  counsel,  before  bis 
election  to  the  bench. 
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1.  A  recovery  in  trover,  Avithout  satisfaction,  does  not  invest  the  de- 
fendant Avitli  the  title  to  the  property,  and  is  consequently  no  bar  to 
a  subsequent  action  of  the  same  kind  against  one  who  claims  under 
him. 

Error  to  the  Circuit  Court  of  Talladega.  Tried  before  the 
Hon.  John  J.  Woodward. 

TiiovER  by  the  plaintiff  against  the  defendant  in  error  for  the 
conversion  of  a  horse.  The  defence  relied  on  vvas  a  former  re- 
covery in  trover,  for  the  conversion  of  the  same  property, 
against  one  Oden,  under  wliom  the  defendant  claimed  title.  The 
court  held  the  defence  good,  and  so  charged  the  jury,  which  is 
"the  error  now  assigned. 

Rice  and  Morgan,  for  the  plaintiff: 
•"•W  1.  A  judgment  recovered  in  any  form  of  action,  is  but  a  se- 
curity for  the  one  general  cause  of  action,  until  it  is  made  pro- 
ductive in  satisfaction  to  the  party,  and  until  then  it  would  not 
operate  to  change  any  other  collateral  concurrent  remedy,  which 
the  ))arfy  might  have-. — Drake  v.  Mitchell,  3  East.  251  ;  White 
V.  Martin,  1  For.  217. 

2.  After  an  injury  has  been  committed,  the  cause  of  action 
cannot  be  discharged  by  any  act  of  the  plaintiff,  short  of  a  re- 
lease or  acceptance  of  something  in  satisfaction. — Leavitt  v. 
Smith,  7  Ala.  1S2. 

3.  Where  the  fuH  value  of  an  article  has  been  recovered  in 
trover,  the  property  is  changed  by  judgment  and  satisfaction. — 
4  Phillips  on  Ev.  223;  White  v.  Martin,  1  For.  217,  refering  to 
and  approving  Kent's  opinion  to  this  effect,  Wright  v.  Lathrop, 
2  Ohio  n.  27(5;  Jones  v.  McxNeill,  2  Bail.  R.  466;  Crow  v. 
Boyd's  Adm'r,  17  Ala.  51. 

■   Woodward,  for  the  defendant. 

Where  A.  converts  property  and  transfers  it  to  B.,  in  trover 
by  the  owner  against  B.,  he  may  plead  in  bar  a  former  recove- 
ry for  the  same  property  by  [)IaintifF  against  A  — Expressly  de- 
cided in  Adams  v.  Brouohton.  2  Strange  107  0;  Brown  v.  Wat- 
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toO;  Cro.  Jac.  43,  (recognised  and  approved,  i  L»rd  Ray.  614.;) 

5  Eng.  Coin.  Law,  422;  BuL    Nisi  Pri.  47;  §  Starkie's  Ev 
1231  ;  4  Ravvie,  2S5;  1  H.  &  Munf.  449;  3  Greecl.  259. 

CHILTON,  J. — The  question  in  this  case  i&,  whether  n 
recovery  ki  an  action  of  trover  by  llie  plaintiff  against  one  party, 
1)Ut  without  execation  upon,  or  saUsfacftion  of  thejudgment,  is:a 
t)ar  to  an^ction  of  the  same  kind  brought  by  the  plaTiRiifF against 
:a  person  claiming  under  the  defendant  to  the  former  judgment 
There  is  cerlaiEKy  most  respectable  authority  on  both  sides  of 
this  question.  That  a  judgment  in  trover  for  I'-a  value  of  the 
property  amounts  to  an  investiture  of  title  in  the  defendant  is  de- 
cided in  Browa  v.  Watton,  Cre.  Jac.  43  ;  Adams  v.  Broughton, 
Andrew's  Rep.  IS ;  S.  C  Stra.  3  070  ;  Murrel  v.  Johason,  I  H. 

6  Munf.  450;  Floyd  v.  Browne,  1  Rawle,  lU  ;  4  ib.  2S5,  and 
Foreman  v.  Neilson,  2  Rich.  Eq.  R.  2S7 ;  and  the  law  is  simi- 
larly laid  d«wn  by  JVIr.  Ciiitty  in  his  work  on  Pleading,  76,  and 
in  3  Dane's  Abr.  c.  77,  art.  1,  ^  2-;  see  also,  5  Eng.  Com.  Law., 
422,  and  3  Starkie's  Ev.  12SI;  Wright  v..  Walton,  2  Ha,yw. 
16.  On  the  other  feand,  the  followisg  cases  bold  that  there  must 
he  a  satisfaction,  in  order  I©  vest  t'fae  title  to  the  chattel  is  ihc 
•defendant. — Morton''s  case,  Croke's  Eliz.  SO;  Ortertr«ut  v. 
itoberts,  8  Cow.  R.  43 ;  Hepburn  v.  Seawell,  5  H.  &  iohns. 
211 ;  Morris  v.  Berkley,  2  Rep.  Cons.  Cl.  225;  Curti*  v.  Goat, 
O  Johns.  168;  Sanderson  v.  Caldwell,  2  Aik.  195;  Hopkins  v. 
Horsey,  20  Manne  R.  449;  aafi  this  view  of  the  law  is  sustained 
by  Sergeant  Williams^  2  Saunfi.  14S,  b;  by  Shep.  Touckstone, 
title,  Gift-,  and  by  Chancellor  Kent,  2  Com.  387.  t.  seenns  also, 
to  be  the  doctrine  of  the  Civil  and  French  Law,  Dig.  6  ?.,  35, 
<)3 ;  Poth'i^r,  Traite  Drok  dc  propriety  No.  364.    See  also  Jone? 

V.  McNeill  ot  aL  2  Bail.  R.  4(»6,  where  it  k  said  if  tbe  recove- 
ry in  trover  operates  as  a  sale,  it  is  by  impfication  of  law,  and 
that  implication  can  ©nly  arise  from  satisfaction  of  the  valur 
found.  Seetothesamepoint,  Drakev.  Mitchell,  3  East.  25 1,  per 
Lord  Elleaborough,  cited  in  2  Kinne*s  Connpend.  19,  where  it 
w  said,  "  it  seems  the  better  opioion  that  a  judgnaent  \<ithout 
^tisfaction  does  not  chaoge  the  properly."  This  is  «ot  the  case 
of  separate  suits  against  jeint  t«rt-fea9er:5,  hut  the  lert  is  several, 
«nd  we  have  no  l>e.sitaii«)n  in  pronouncing  that  to  con^^titute  a 
bar  to  this  action^  the  fbroier  judgment  aguiuatOden  num  have 
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been  satisfied.  UniS  then,  nwproperly  vested  h  Odens  ar>dcon- 
isequently  he  could  transmit  none  to  thedefetudant  in  i\m  case. 
This  conclusion  aceoids  vititfe  the  justice  of  the  case,  and  we 
ihink  harmonises  with  the  general  principle  ra^tdie  law,  whicb 
forbid*  that  a  clear  and  acknowledged  right  of  action,  once  vest- 
ed, sho*>Id  be  disstroyed  except  by  release  under  seal,  or  some- 
thing giyen  in  satisfaction  of  the  wrong.  The  Circuit  Court 
held  the  former  judgment  a  bar.  It  erred.  LeS  the  Judgment 
be  reversed  aad  tUje  cause  cetoauded. 


RIVES  vs,  PARMLEY. 

1/  At  coimiiDtt  law,  the  protest  of  a  notary  publieK  not  evT^nce  ©1 
notice  of  the  dishonor  of  a  bill,  although  it  shoukl  contain  an  aver- 
ment, that  s«ch  notice  was  given.  It  is  by  virtue  of  the  statute  alone, 
(Clay's  Dig.  280  §  9,)  that  it  is-  admissible  for  that  purpose. 

*.  The  prosier  construction  of  the  statute,  making  the  protest  of  a  so- 
tary  public — when  it  certifies  that  legal  notice  of  Jhe  dishonor  of  a  bill 
liQs  been  given,  -personally  or  through  the  post  office,"  to  any  oftlie 
parties  entitled  to  such  notice — evidence  of  the  fact  or  fcicts  it  purports 
to  contain,  is  that  all  notices,  unless  giren  through  the  postoffice.are 
to  be  deemed  personal,  whether  handed  to  the  pnrty  himself  who  i» 
entitled  to  it,  or  left,  in  a  proper  manner,  at  his  residence  or  place  oi 
business. 

0.  To  charge  the  drawer  or  endcarser  of  a  bill  by  notice  Jeft  at  his  pJace 
of  business  or  residence,  it  should  be  delivered  to  a  clerk,  if  there  Ije 
one,  at  the  former  place,  or  to  some  prox)er  person  at  the  latter,  if  any 
such  be  there. 

4.  If  notice  of  the  dishonor  of  a  bill  be  left  at  the  place-  of  business^  or 
residence  of  the  drawer  or  endorser,  it  .should  be  shown  that  it  AV^a» 
left  in  such  manner^  and  under  such  circumstances,  as  are  suificient 
tochare'e  him. 

').  In  an  action  against  the  drawer  or  endorser  of  a  bill,  the  onu.»  of 
showing  due  diligence  is  on  the  plaintiff,  and  is  a  pre-req»isite  tohln 
right  of  recovery.  If  the  proof,  therefore,  be  too  uncertain  to  enable 
the  court  to  sec  that  due  diligence  has  been  used,  he  miast  fail  ia  hifc 
action. 
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Error  to  the  Circuh  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg. 

Assumpsit  by  the  defendant  against  the  plaintiff  in  error  as^ 
the  drawer  of  a  bill  of  exchange.  The  only  evidence  of  notice 
to  the  drawer  was  that  contained  in  the  protest,  which  is  in  the 
following  words ;  "  notice  of  protest  left  at  ihe  boardiing  house  of 
P.  R.  Rives,  and  at  the  office  of  L.  Parmley — each  this  day."" 
The  court  charged  the  jury  that  this  evidence  was  sufficient  to 
charge  the  drawer,  which  charge  was  excepted'to  ai»d  is  theercor 
now  assigned. 

Wm.  G.  Jones,  for  the  plaintiff  in  error: 

1.  It  is  insisted  that  the  evidence  of  notice  ofnon-payment  is 
not  sufficient.  By  the  general  law,  the  notary'^s  certificate  of 
notice  in  his  protest  is  not  evidence  of  notice.  How  far  does 
our  statute  make  it  evidence  of  iwtice?  In  order  to  make  the 
notarial  protest  evidence  of  notice  under  the  statute,  it  must  set 
forth  that  notice  was  given  personally,  or  through  the  post  oi&^e. 
The  protest  in  this  case  does  not  state  either  of  these  things,  and 
it  is  only  when  one  of  these  two  things  is  slated  in  the  protest, 
that  it  is  made  evidence  of  notice  by  the  statute.  The  proper 
construction  of  the  statute  is,  that  it  n)akes  the  protest  evidenr-e 
only  of  such  statements  in  it  as  are  refered  tO'in  the  statute,  and 
of  no  other  statements  which  it  may  contain.  If  this  cotistruc- 
lion  be  not  adopted,  then  the  notary  might  certify  that  Iwe  gave 
notice  to  A.  B.,  executor  of  the  drawer,  and  it  would  he  evi- 
dence that  A.  B.  was  executor,  or  that  he  sent  notice  to  A.  I>. 
by  mail  to  X.,  the  post  office  of  the  dwwer,  and  it  would  be  ev- 
idence that  X.  was  the  drawer's  post  office.  The  construction 
I  contend  for  has  been  acted  on  practically,  and  is  sanctioned  by 
this  court  in  the  case  of  O'Connell  v.  Walker,  1  For.  203,  in 
which  it  was  held  that  a  notary's  certificate  that  he  gave  notice 
"  to  H.,  the  agent  of  C,"  was  no  evidence  ihat  H.  was  agent 
of  C  8ee  also.  The  Planters  Sc  Merchant^Bank  v.  King,  Up- 
son &  Co.,  9  Ala.  279.  If  the  conntructioo  of  the  statute  con- 
fended  for  be  correct,  the  coiirt  erred  in  refusing  the  first  ami 
second  charges  asked,  and  aliK)  erred  in  the  charge  given. 

2.  But  even  if  the  certificate  of  the  noiavy  were  adinisiiiblcas 
evidence  of  notice,  and  be  also  consitWred  as  evidence  that  Rive» 
had  a  boarding  house  in  Mobile,  yot  it  does  uot  show  a  sufti" 
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cient  notice  even  then.  The  leaving  the  notice  at  the  boarding 
honse  could  only  be  good,  on  the  supposition  that  Rives  resided 
in  Mobile.  The  general  rule  is  that  where  the  parties  reside  in 
the  same  town  personal  notice  must  be  given  to  the  drawer,  in 
order  to  charge  him.  The  authorities  are  very  decided  and  uni- 
form to  this  effect. — Story  on  Bills,  336,  §  300  ;  Foster  v. 
McDonald,  3  Ala.  34;  Stephenson  v.  Primrose,  8  Por.  3  55. 
All  the  cases  show  that  where  the  party  to  be  charged  by  notice 
lires  in  the  same,  city  with  the  party  seeking  to  charge  him,  a 
proper  effort  must  be  made  to  give  actual  personal  notice.  It  is 
only  when  the  party  on  enquiry  cannot  be  found  at  his  usual 
place  of  business,  or  his  usual  place  of  residence,  tliat  it  is  suffi- 
cient to  leave  a  notice  in  writing  for  him  at  his  residence,  or  place 
of  business,  and  even  then  it  must  be  left  wiiii  a  proper  person. 
Here,  it  does  no<  appear  that  any  enquiry  was  made  for  Rives, 
or  that  the  notice  was  left  with  a  proper  person,  or  indeed  with 
any  person  at  his  boarding  house.  For  augiit  that  appears,  the 
notary,  when  he  called  at  the  supposed  boarding  house  of  Rives, 
«nay  not  have  enquired  for  Rives  at  all,  or  he  may  have  seen 
Rives  and  not  given  him  the  notice,  but  given  it  to  a  servant 
or  stranger,  or  even  dropped  it  in  the  passage,  or  some  private 
room  of  the  House.  He  does  not  even  state  that  the  notice  left 
at  Rives'  supposed  boarding  house  was  direcied  to  Rives,  or 
left  there  for  Rives,  or  any  request  made  that  it  should  be  com- 
tnimicated  to  Rives.  No  case  has  ever  held  such  a  notice  suffi- 
cient. On  this  ijround  then,  the  court  erred  in  the  charge  ffiven- 
3.  The  drawer  or  endorser  is  entitled  to  strict  notice  of  dis- 
honor. T^is  is  a  condition  precedent,  and  mujit  be  strictly 
proved. — Smedes  v.  Utica  Bank,  20  Johns.  282-3;  Musson  et 
id.  V.  Lake,  4  How.  S.  C.  Rep.,  274. 

Hamiltox,  for  the  defendant. 

1.  The  statement  of  the  notice  of  non-payment  is  sufficient. 
Notice  left  either  at  the  residence,  or  place  of  business  of  an  e»- 
dorser,  is  all  that  is  required. — Story  on  Prom.  Notes,  2S2;  S 
Por.  1.5-5;  Primrose  v.  Stephenson,  3  Ala.  34. 

2.  A  notice  left  at  a  boarding  house,  is  a  compliance  with 
the  requirement. — See  1  McL.  92  ;  6  Pet.  250  ;  1  Espinasse,  4; 
8tory  on  Prom.  Notes,  304,  §  313. 

it  is  subuiitied  that    the  certificate  of  the  notarv  is  fullv  sua- 
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tained  by  the  case  of  Bank,  &c.,  v.  Curry,  8  Por.  360,  where 
similar  qnestions  arose  in  the  notary's  certificate  and  protest. 

DARGAN,  G.  J.« — This  was  an  action  by  the  defendant 
against  the  plaintiff  in  error,  as  drawer  of  a  bill  of  exchange. 
The  only  evidence  introduced  to  prove  notice  of  the  non-pay- 
ment of  the  bill  was  the  certi6cate  of  the  notary,  contained  in 
his  notarial  protest,  which  is  in  the  following  language:  "No- 
tice of  protest  left  at  the  boarding  house  of  P.  R.  Rives,  and  at 
4he  office  of  L.  Parmley,  each  the  same  day."  It  is  contended : 
first,  that  this  certificate  is  inadmissible  as  evidence;  secondly, 
if  it  be  admissible  under  our  statute,  it  does  not  show  such  dili- 
gence as  entitles  the  plaintiff  to  recover.  '^J  »*t  1  »*»'*|i 

At  common  law,  it  is  very  clear  that  the  protest  of  a  notary  is 
not  evidence  of  notice  of  the  dishonor  of  a  bill,  although  it  might 
contain  an  averment  that  notice  was  given.  It  is  by  our  statute 
alone  that  such  evidence  is  admissible,  the  language  of  which 
i»  as  follows — "  that  the  protest  of  a  notary  public,  which  shall 
•et  forth  a  demand,  refusal,  non-acceptance,  or  non-payment  of 
any  inland  bill  of  exchange,  or  other  protestable  security,  for 
money  or  oiher  thing,  and  that  legal  notice,  expressing  in  said 
notice  the  lime  when  given,  of  such  fact  or  facts,  was  personally 
•r  through  the  post  office  given  to  any  of  the  parties  entitled  by 
law  to  notice,  shall  be  evidence  of  the  facts  it  purports  to  con- 
tain" The  construction  we  feel  bound  to  give  this  statuie 
is  this,  that  the  notice  in  all  cases  is  tobe  deemed  personal,  unless  it 
be  given  through  the  post  office,  and  although  it  be  not  handed 
to  the  party  himself  by  the  notary,  but  is  left  with  some  one  at 
his  place  of  business,  or  at  his  residence,  with  whom  it  would  be 
proper  to  leave  notice,  (the  party  himself  not  being  present  to 
receive  it,)  still  it  would  be  personal  notice  within  the  meaning 
of  the  act.  This  h  the  construction  that  haa  been,  practically  at 
Jeast,  put  upon  the  statute;  forever  since  the  passage  of  the  act 
it  has  been  the  custom  of  notaries  in  this  State,  to  certify  in  their 
protests  that  notice  had  been  given  to  the  parties  entitled  by  law 
lo  notice,  and  these  protests  have  been  invariably  received  by 
our  courts  as  evidence,  although  the  facts  certified  showed 
that  the  notice  was  not  lianded  to  the  party  himself,  sought  to  be 
charged;  and  althojinh  objections  hnve  been  ma«le  to  the  suffi- 
ciency of  such  proof)  it  ha$, never  been  objected,  so  far   as  we 
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can  discover,  that  the  certificate  of  the  notary  was  inadmissible, 
because  it  showed  that  the  notice  was  not  handed  to  the  party 
himself,  but  was  left  at  his  place  of  business,  or  at  his  residence. 
In  the  case  of  Curry  v.  The  Bank  of  Mobile,  8  Por.  360,  the 
notary  certified  that  he  had  left  the  notice  at  the  office  of  the 
endorser.  It  was  objected  that  the  notary  should  have  described 
the  place  where  it  was  left,  and  then  it  should  have  been  proved 
al'uuide  to  have  been  the  office,  or  place  of  business  of  the  de- 
fendant. This  objection  was  overruled.  It  is  true  that  the  pre- 
cise point  was  not  raised  in  that  case,  nor  was  it  decided  by  the 
court ;  yet  I  think  it  shows  the  construction  tltat  has  been  given 
to  this  statute,  and  as  no  inconvenience  can  resuJt  from  adhering 
to  it,  I  am  not  disposed  to  depart  from  it.  But  it  is  contended 
that  the  case  of  O'Connell  v.  Walker,  8  Port.,  is  a  decision  o{>- 
posed  to  this  view.  In  that  case  no  notice  was  pretended  to 
have  been  given,  but  the  notary  certiSed  the  excuse  or  reason 
why  it  had  not  been,  which  was,  that  the  notary  went  to  the 
counting-house  of  Wm.  R.  Hallett,  the  agent  of  O'Connell,  but 
found  no  one  there  to  receive  notice.  Now  it  is  very  clear  il»at 
this  certificate  was  not  legal  evidence,  for  the  reason  that  the  pro- 
test is  made  evidence  of  notice  only,  when  it  is  shown  that  no- 
tice has  been  given,  and  is  not  evidence,  when  it  shows  only  an 
excuse  for  failing  to  give  notice.  But  the  court  did  place  their 
judgment  on  the  ground  that  the  certificate  of  the  notary  could 
not  be  received  to  prove  the  agency  of  Hallet,  and  we  should 
probably  adhere  to  this  case,  if  the  question  should  arise  here- 
after, whether  the  certificate  of  the  notary  was  evidence  of  the 
agency  of  one  on  whom  the  notice  was  served,  when  it  did  not 
appear  that  an  effort  was  made  to  give  the  party  himself  notice. 
But  we  cannot  consider  this  decision  as  an  authority  in  the  case 
before  us.  Here  the  certificate  shows  that  notice  in  fact  was 
given  to  the  drawer  by  leaving  it  at  bis  boarding  house,  and  I 
think  it  better  to  adhere  to  the  practice  that  has  been  established 
under  this  act,  and  to  hold  that  notice  left  in  a  proper  manner, 
either  at  the  place  of  business,  or  at  the  residence  of  the  part), 
is  personal  notice  within  the  meaning  of  the  act,  although  such 
notice  be  left  with  a  clerk  or  servant,  to  be  delivered  to  the  en- 
dorser or  party  intended  to  be  charged. 

Admitting  that  the  protest  is    admissible   evidence,   does   it 
show  such  diligence  as  the  law  requires   to  charge  a  drawer  or 
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endorser  ofa  bill?  Notice  of  the  dishonor  of  a  bill  need  not  be 
served  on  liie  drawer  or  endorser  personally,  even  when  he  resides 
in  the  same  town  where  the  bill  is  payable,  but  it  is  sufficient  if  it 
be  delivered  to  some  suitable  person  at  his  place  of  business,  or 
at  his  residence. — Story  on  Bills,  ^  300;  Chitty  on  Bills,  502-3, 
(Sth  ed.^;)  Bailey  on  Bills,  277.  Judge  Kent  says,  "  that  the 
notice  will  be  sufficient  in  all  cases,  if  left  at  the  residence  of  the 
party  in  a  way  reasonably  calculated  to  bring  the  knowledge  of 
it  home  to  him,  and  if  the  house  be  shut  up  for  a  temporary  ab- 
sence, still  the  notice  may  be  left  there." — 3  Kent's  Com.  107. 
If  the  house  was  shut  up  and  no  person  there,  it  is  then  certain 
that  leaving  notice  at  the  house  would  be  sufficient,  for  it  is  per- 
haps the  next  best  thing  that  could  be  done.  But  I  think  the 
authorities  very  fully  show  that  if  there  be  no  person  at  the  place 
of  business,  or  the  residence  of  the  party,  with  whom  the  notice 
could  be  properly  left,  then  it  is  unnecessary  to  leave  the  notice 
at  all,  and  the  effort  of  the  party  to  give  the  notice  by  going  to 
the  endorser's  place  of  business,  or  his  residence,  will  entitle  the 
holder  to  recover. — Story  on  Bills,  §  300;  Chitty  on  Bills,  502-3; 
Williams  v.  The  Bank  of  the  United  States,  2  Pet.  96.  But 
I  have  found  no  case  which  holds  that  if  there  be  a  clerk  at  the 
place  of  business  of  the  party  sought  to  be  charged,  or  some  per- 
son at  his  residence,  with  whom  it  would  be  proper  to  leave  no- 
tice, the  notice  need  not  be  left  with  such  clerk  or  person.  On 
the  contrary,  all  the  authorities  agree  that  in  such  cases  the  no- 
lice  should  be  left  with  the  clerk  at  his  place  of  business,  or  per- 
son at  his  residence. — Chitty  on  Bills,  ^  502-3,  and  cases  cited 
in  note ;  Story  on  Bills,  "§.  300 ;  Stephenson  v.  Primrose,  8  Por. 
155. 

Testing  the  language  of  this  certificate  by  these  rules,  lam 
compelled  to  say  that  it  does  not  afford  evidence  of  such  dili- 
gence as  the  law  requires  to  charge  a  drawer  or  endorser.  The 
circumstances  under  which  the  notice  was  left  are  not  shown. 
It  does  not  appear  whether  the  drawer  was  at  home  when  the ' 
notary  called,  nor  whether  any  inquiry  was  made  for  him,  nor 
whether  the  notice  was  handed  to  any  person  to  be  delivered  to 
him,  nor  whether  any  person  was  at  the  house  or  not.  This 
evidence  is  too  uncertain  to  charge  tiie  defendant,  for  consis- 
tently with  the  language  of  this  protest,  the  notice  might  have 
been  left  at  the  boarding  house  of  the  defendant  in  a  manner 
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wholly  insufficient  to  charge  him.  Indeed,  the  notice  might 
have  been  left  at  the  house  on  the  day  stated,  and  yet  the  notary 
might  have  been  guilty  of  gross  neglect;  as  if  he  had  merely 
stopped  at  the  house  and  left  the  notice  without  inquiry  for  the 
defendant,  or  saying  a  word  about  the  object  of  his  visit,  or  de- 
livering the  notice  to  any  one  to  be  handed  to  the  defendant,  when 
lie  could  have  delivered  it  to  the  party  himself  by  enquiring  for 
him.  But  it  is  urged  that  we  should  presume  the  notice  was  left  at 
the  house  in  a  proper  mannerand  under  circumstances  that  would 
constitute  due  diligence.  We  can  indulge  in  no  presumption, 
neither  that  there  was  due  diligence  used,  nor  that  the  notary 
was  guilty  of  neglect.  We  can  only  examine  whether  the  evjjj-, 
dence  is  of  such  a  character  as  to  authorise  us  to  say  that  due 
diligence  was  used,  and  if  it  be  not  of  that  character,  then  we 
cannot  hold  the  plaintifFeniitled  to  recover,  for  the  onus  is  upon 
him  to  prove  diligence,  as  a  pre-requisite  to  his  right  to  recover, 
and  if  the  evidence  be  too  uncertain  to  enable  the  court  to  see 
that. due  diligence  has  been  used,  then  the  condition  precedent 
to  the  plaintiff's  right  of  recovery  is  not  shown  to  have  been 
performed.  In  the  case  of  Lawson  v.  Sherwood,  ]  Starkie  314, 
the  witness  proved  that  notice  was  served  on  the  party  two  or 
thiee  days  after  the  dishonor  of  the  bill.  Notice  on  the  second 
day  would  have  been  good  under  the  circumstances  of  that  case, 
but  notice  on  the  third  would  not.  Lord  Ellenborough  said  to 
the  plaintiff,  "it  lies  on  you  to  show  that  notice  was  given  in 
due  time,  and  I  cannot  go  upon  probable  evidence  without  proof 
of  the  fact,"  and  on  this  evidence  he  non-suited  the  plaintiiF.  la 
the  case  at  bar,  the  notice  might  have  been  left  at  the  boarding 
house  of  the  defendant  under  circumstances  that  would  have 
charged  him,  or  under  circumstances  that  would  not,  and  the 
burthen  of  the  proof  is  on  the  plaintifl*.  I  therefore  must  say 
that  he  has  not  offered  such  proof  as  will  show  that  he  has  used 
due  diligence.  The  judgment  must  be  reversed  and  the  cause 
remanded. 
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1.  A  declaration,  which  unites  distinct  demands,  due  in  different  rights, 
either  ifl  the  same  or  8ev«ral  ct>nnts,  is  bad  on  general  demurred,* 

Error  to  the  Circuit  Court  of  Conecuh.  Tried  before  tha^ 
Hon.  John  J.  Woodward. 

Hopkins,  for  the  plaintiff  in  evror :  - 

The  defendant  is  sued  as  executor,  and  tf>e  declaration  eon-, 
lains  one  count  only,  in  which  several  canoes  of  action  aie. 
staled. — 2  Sannd.  3-3S.  lop  page,  note  2.  The  plainliff  is  un-j 
qneistionably  entiiled  to  the  cause  of  action  h»\  described  in  the., 
count  against  ihe  defendant  as  executor,  it  being  an  account 
stated  between  the  plainliff  and  the  defendant  as  executor  of 
Thomas. — 12  Serg.  &  R.  97-3-9.  \:,^r.  -^  a 

The  cause  of  action  first  stated  i»  the  count,  being  for  money- 
paid  by  the  plainliff  for  the  use  of  the  defendant  as  executor  of 
Thomas,  could  be  properly  joined  in, one  count  with  another, 
count  in  the  s^ime  declaration  with  an  account  stated. — 14Engi) 
Com.  Law  R.  77;  Ashby  v.  Ashby,  ex'r,  7  Barn.  &  Cres.  4-44.. 

Tt^  count  contains  three  causes  of  action,  and  itJs  alleged  io* 
it  thai  the  defendant  promised  as  executor  to  pay  each  of  the 
three  several  sums  of  money.  Such  promise  would  entitle  lhe^, 
])laintiff  to  the  second  cause  of  action  stated  in  the  count  against' 
the  defendant  as  executor,  in  a  separate  count  with  another  i»> 
the  same  dechiration,  on  an  account  slated. — V'auwyck  v.  Mon- 
trose, 12  Johns.  R.  349-50. 

The  doctrine  that  a  declaration  is  bad  on  demurrer  for  a  n)is- 
joinder  of  causes  of  action,  contained  in  different  counts,  doe» 
not  apply  to  a  declaration  with  a  single  count  in  which  several 
^:;iu.>ies  of  action  are  staled.  The  principle  applicable  to  this 
Miigle  count  is  the  san)e  which  applies  to  a  count  in  slander,  in 
which  some  of  the  words  alleged  are  aciioivable;  and  others  not. 
The  plaintiff  is  entitled  to  recover  for  the  actionable  words,  re- 
^ardiees  of  those  not  actionable,  and  although  they  may  not  be 
actionable,  because  the  count  shows  they  were  uttered  by  a  third 
{Kfraon,  who  might  be  held  responsible  for  them,  if  he  wero 
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sued.— Chandler  v.  Holloway,  3  Port.  17-2,3-4.     The  demur- 
rer to  the  declaration  was,  it  seems  to  me,  improperly  sustained. 

Watts  &  Jackson,  for  the  defendant. 

CHILTON,  J. — The  declaration  in  this  case  contains  but 
one  count,  namely,  that  the  defendant,  as  executor  of  the  last 
will  and  testament  of  Mabry  Thomas,  deceased,  on  the  1st  Jan. 
1849,  at  &c.,  was  indebted  as  executor,  to  the  plaintiff,  in  the 
sum  of  Sill  74,  for  money  paid  by  the  plaintiff  for  the  use  of 
the  defendant  as  executor,  &c.,  and  in  the  like  sum  for  work 
and  labor,  &c.  done  for  the  defendant  as  executor,  and  in  the 
like  sum  for  money  found  to  be  due  upon  an  account  stated  be- 
tween the  plaintiff  and  the  defendant  as  executor  as  aforesaid, 
and  concludes  that  in  consideration  of  said  indebtedness,  the 
defendant  as  such  executor  afterwards  and  before  the  com- 
mencement tJiis  suit  promised  to  pay  the  said  several  sums,  &c. 
A  general  demurrer  was  -sustained  to  it,  and  its  sufficiency  is 
thtj  sole  question  for  our  revision. 

The  declaration  is  clearly  bad  as  uniting  distinct  demands 
due  in  different  rights  from  the  defendant.  Upon  a  verdict  for 
the  plaintiff,  it  would  not  be  possible  for  the  court  to  know  how 
to  render  judgment,  whether  de  bonis  jyropriis,  or  de  botiis  tcsta- 
torh.  The  demands  being  incompatible,  they  cannot  be  de- 
clared on  in  the  sacsne  or  in  different  counts. — See  Ebersoll  v. 
King,  et  tix.,  5  Bian.  5-5o;  2  Saund.  R.  407-8,  top  page,  and  note 
7;  Strohicker  v.  Grant,  16  Serg.  &  R.  237^  7  Bacon's  Abr.^ 
(Bouvier's  edit.)  472,  et  seq. 

Let  the  judgment  be  affirmed. 


DAVIS  vs,  ADAMS. 

i.  Where  one  party  contracts  to  sell,  and  the  other  to  pay  for  goods 
on  delivery,  if  both  be  present  at  the  time  and  place  agreed  on,  and 
are  able  to  perform  their  respective  undertakings,  it  is  incumbent  on 
Wm,  who  would  put  the  other  m  default  and  enforce  the  contract,. 
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to  offer  to  perfonn  his  part  of  it ;  otlieru'ise,  the  time  will  pass*,  aud 
the  contract  be  annulled,  because  neither  has  offered  to  execute  it. 

2.  If  the  contract  be  to  sell  and  deliver  fifty  bales  of  cotton,  of  the  ven- 
dor's first  gathering  and  packing,  a  tender  of  fifty-ffve  bales  of  his 
first  gathering  and  packing,  with  a  proposal  to  the  vendee  to  select 
fifty  out  of  them,  it  not  appearing  that  there  is  any  material  difference 
in  the  bales,  either  as  to  quahty  or  quantity,  is  a  substantial  offer  of 
performance. 

3.  In  an  action  against  a  vendee  for  refusing  to  receive  goods,,  agreed 
to  be  purchased  by  him  at  a  specific  price,  the  measv\re  of  damages 
is  the  difference  between  the  price  agreed  to  be  paid,  and  the  market 
value  of  the  goods  at  the  time  of  the  breach. 

4.  If,  in  a  contract  for  the  sale  and  delivery  of  a  certain  number  of 
bales  of  cotton,  tliereafter  to  be  gathered  and  packed,  the  parties 
agree  on  the  exact  weight  of  the  bales,  a  tender  of  bales,  materially 
different  as  to  weight  from  those  agreed  on,  would  not  be  a  compliance 
with  the  contract;  but  if  the  contract  is  silent  as  to  the  weight,  it  will 
be  infered  that  the  parties  intended  the  bales  to  be  of  the  usual  weightj 
and  unless  those  tendered  should  so  far  exceed  tiie  usital  weight,  as 
to  show  that  tlie  vendor,  in  consequence  of  a  change  in  price,  had 
packed  them  heavier  in  order  to  gain  an  advantage  over  the  vendee, 
tlie  court  could  not  undertake  to  say  that  tliey  did  not  correspond 
with  the  contract. 

5.  Where  parties  contract  in  reference  to  a  growing  crop  of  cotton, 
without  saying  any  thing  as  to  quality,  it  is  to  be  infered  that  they 
intend  it  to  be  of  the  quality  usually  produced  in  the  region  of  coun- 
try in  which  it  is  grown.  Evidence,  therefore,  which  tends  to  show 
tliat  the  cotton  tendered,  in  compliance  witli  tlie  contract,  corres- 
ponds in  quality  with  the  average  arops  of  the  neighborhood,  is  not 
irrelevant. 

Error  to  the  Circuit  Court  of  Macon.  Tried  before  the 
Hon.  John  J.  Woodward. 

Assumpsit  by  the  defendant  against  the  plaintiff  in  error,  on 
a  special  contract.  The  facts  of  the  case  are  sufficiently  noticed 
io  the  opinion  of  the  court. 

Rice,  for  the  plaintifi*  in  error.  f 

CocKB,  for  the  defendant.  i 

DARGAN,  C.  J. — This  was  an  action  of  assumpsit  upon 
a  contract,  by  which  the  plaintiff  agreed  that  he  would  deliver 
to  the  defendant,  at  the  Railroad  Warehouse  in  Montgomery,  6fiy 
19 
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bales  of  cotton  of  the  first  gathering  and  packing  of  his  crop  then 
growing,  being  the  crop  of  1847,  by  the  15th  day  of  January 
1848;  the  defendant  agreeing  to  pay  the  plaintiff  upon  the  de- 
livery  of  the  cotton  at  the  rate  of  ten  cents  per  pound.  The 
testimony  introduced  on  the  trial  tended  to  prove  the  contract 
as  alleged  ;  and  it  was  also-  shown  that  the  plaintiff  had  fifty-five 
bales  of  cotton  of  the  first  packing  of  his  crop  grown  in  the  year 
1847,  in  the  Railroad  Warehouse  in  Montgomery,  on  the  day  ap- 
pointed for  the  delivery  of  the  cotton  to  the  defendant.  It  was 
further  proved  that  the  son  of  the  plaintiff,  acting  as  his  agent, 
on  that  day  called  upon  the  defendant  and  told  him  he  had  come 
to  deliver  him  the  cotton.  The  defendant  replied  that  the  plain- 
tiff ought  to  let  him  off  from  the  contract,  but  they  then  went 
to  the  warehouse  together,  and  the  plaintiff's  agent  pointed  out 
the  cotton,  in  the  presence  of  Mr.  Maddox,  the  warehouse 
keeper,  and  showed  the  warehouse  receipts,  and  told  the  de- 
fendant he  was  ready  to  deliver  the  cotton  and  settle,  and  that 
he  might  take  choice  out  of  the  fifty-five  ba-les.  The  defendant 
replied  he  had  "  made  no  contract  with  the  plaintiff  about  any 
cotton."  Maddox,  the  warehouse  keeper,  was  also  examined, 
and  testified  that  previous  to  the  15th  of  January  1848,  the 
plaintiff  delivered  at  his  warehouse  fifty-five  bales  of  cotton,  for 
which  he  gave  him  receipts;  and  that  on  the  15tli  January  1848, 
the  son  of  the  plaintiff,  as  his  agent,  showed  the  defendant  the 
warehouse  receipts  and  pointed  out  the  cotton,  and  told  him  he 
was  then  ready  to  deliver  him  fifty  bales  and  to  settle,  but  the 
defendant  refused  to  receive  the  cotton  and  denied  the  existence 
of  the  contract,  saying  the  contract  was  incomplete.  This  wit- 
ness also  stated  that  upon  the  receipt  of  the  cotton  he  had  num- 
bered the  bales  from  one  to  fifty-five  inclusive.  On  this  por- 
tion of  the  evidence  arises  the  question,  whether  the  plaintiff 
was  ready  and  able,  at  the  time  designated  in  the  contract,  to 
perform  his  part  of  the  agreement,  and  whether  the  offer  made 
by  his  agent,  under  the  circumstances  shown  by  the  proof,  is 
sufficient  to  authorise  him  to  recover  of  the  defendant  for  a 
breach  of  the  contract  on  his  part. 

It  is  a  well  settled  rule  of  law,  that  when  a  contract  is  depen- 
dent, that  is,  when  one  agrees  to  sell  and  deliver  and  the  other 
to  pay  on  delivery,  in  order  to  entitle  either  party  to  sue  for  a 
breach,  he  must  show  that  he  was  able  and  ready  to  perform  his 
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part  of  the  agreement — (McGehee  v.  Hill,  4  Port.  170;  Porter 
V.  Rose,  12  Johns.  209,  and  cases  there  cited) — and  if  the  con- 
tract be  to  deliver  goods  at  a  certain  time,  at  a  specified  place, 
the  party  who  is  to  deliver  them,  by  himself  or  his  agent,  must 
be  at  the  place  on  the  day  appointed,  ready  to  deliver. — Story 
on  Cont.,  ^  967 ;  Savory  v.  Goe,  3  Wash.  C.  C.  R.  140;  5 
Greenl.  192.  If  both  parties  be  present  a,t  the  designated  place, 
at  the  time  appointed,  the  party  who  is  to  deliver  the  goods,  if 
he  wishes  to  put  the  party  who  is  to  pay  for  them  in  default, 
must  offer  to  deliver  them;  for  if  the  acts  to  be  done  are  con- 
current and  are  to  be  performed  at  the  same  time,  and  both  the 
parties  be  present  and  able  to  perform  their  respective  parts  of 
the  agreement,  he,  who  would  sue  for  a  breach  of  the  contract, 
must  offer  to  perform  his  part,  and  thus  force  the  other  to  per- 
form his  or  refuse ;  otherwise,  as  neither  party  is  bound  to  do 
the  first  act,  if  both  be  present  at  the  time  and  place,  able  and 
ready  to  comply  with  the  contract,  and  neither  [offers  to  per- 
form, the  time  would  pass  and  the  contract  be  annulled,  because 
neither  party  offered  to  perform  his  part. — Chitty  PI.  vol.  1, 
321-2.  Guided  by  these  rules,  we  must  determine,  whether 
the  acts  of  the  plaintiff  put  the  defendant  in  default,  in  not  re- 
ceiving and  paying  for  the  cotton.  The  plaintiff  had  fifty-feve 
bales  of  his  first  packing  at  the  designated  place,  at  the  time  ap- 
pointed for  the  delivery.  By  his  agent,  he  offered  to  deliver 
fifty  of  them,  and  the  option  was  given  to  the  defendant  to  select 
the  fifty  out  of  the  fifiy^five.  It  did  not  appear  that  there  was 
any  material  difference  in  the  bales,  either  as  to  the  quality  or 
quantity  of  the  cotton.  Tkis  being  the  proof,  we  are  of  the 
opinion  that  the  plaintiff  showed  that  he  was  ready,  and  that  he 
offered  substantially  to  perform  his  contract,  and  that  the  refu- 
sal of  the  defendant  to  accept  the  cotton  was  a  breach  of  the 
contract  on  his  part.  This  view  shows  that  there  is  no  error  in 
the  first  instruction  given  by  the  court  to  the  jury,  nor  in  refusing 
the  fourth  instruction  prayed  by  the  defendant.  Indeed,  the 
coart,  under  the  evidence,  might  have  instructed  the  jury  that, 
if  they  believed  it  to  be  true,  the  plaintiff  had  shown  a  sufficient 
ofier  to  perform  the  contract  on  his  part. 

The  evidence,  also,  sjiowcd  that  the  cotton  was  of  the  class 
known  as  good  middling,  which  was  worth  in  Montgomery  oa 
the  15lh  of  January  1S43,  six  and  a  quarter  cents  per  pound. 
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but  at  the  time  of  the  trial,  such  cotton  was  worth  nine  and  three 
quarter  cents  per  pound.  Under  this  evidence,  the  defendant 
requested  the  court  to  charge  the  jury,  that  if  they  believed  the 
plainlilF  retained  the  cotton,  and  if  it  had  not  been  proved  that 
the  plaintiff  had  sold  it,  then  the  measure  of  damages  was  not  the 
difference  between  six  and  a  quarter  and  ten  cents  per  pound. 
This  charge  die  court  refused.  The  rule  is  settled  that  in  an  ac- 
tion against  the  vendee  for  refusing  to  accept  the  goods  agreed 
to  be  purchased  at  a  specific  price,  the  measure  of  damages  is 
tlie  difference  between  the  price  agreed  to  be  given,  and  the 
market  value  of  the  goods  at  the  time  they  should  have  been  ac- 
cepted according  to  the  contract. — Dorman  v.  Nash,  9  B.  &  C. 
145 ;  Philpot  v.  Evans,  5  M.  &  Welsh.  475  ;  Andrews  v.  Hoo- 
ver, S  Watts,  239 ;  Clarke  v.  Perry,  7  Cow.  681 ;  Shepherd  v, 
Hampton,  3  Wheat.  200.  This  being  the  rule  by  which  the 
damages  are  to  be  ascertained,  the  court  did  not  err  in  refusing 
to  give  this  charge,  nor  the  next  succeeding  one  requested  by 
the  defendant,  which,  though  different  in  language,  is  the  same 
in  legal  effect. 

It  also  appeared  that  the  fifty-five  bales  of  cotton  were  of  the 
average  weight  of  five  hundred  and  seventy-five  pounds,  and  it  was 
shown  that  the  average  weight  of  bales  was  about  five  hundred  and 
fifty  lbs.  The  defendant  requested  the  court  to  charge  that  this  was 
a  breach  of  the  contract,  which  the  court  refused.  If  the  parties 
had  agreed  upon  the  exact  weight  of  the  bales,  then  a  tender  of 
bales,  materially  different  as  to  weight,  would  not  have  been  a 
compliance  with  the  contract.  But  as  the  contract  is  silent  as  to 
the  weight  or  the  quantity  of  cotton  that  each  bale  should  con- 
tain, we  must  infer  that  they  intended  the  bales  should  be  of  the 
usual  weight,  without  meaning  to  be  exact.  Unless,  therefore, 
the  weight  of  the  bales  so  far  exceeded  ordinary  bales  or  bales 
of  the  usual  weight,  as  to  show  that  tbe  plaintiff  intended  to  gain 
an  advantage  over  the  defendant  by  reason  of  the  change  in  price, 
the  court  could  not  say  thai  the  bales  did  not  correspond  with 
the  contract.  The  language  of  the  witness  is,  that  the  ave- 
rage weight  of  bales  is  about  five  hundred  and  fifty  pounds;  there 
is,  therefore,  according  to  this  proof,  no  exact,  usual,  or  average 
weight,  but  bales  weigliing  a  little  more  or  less  than  five  hundred 
and  fifty  pounds  would  be  considered  bales  of  usual  weight. 
The  court,  therefore,  could  not  pronounce  that  bales  weighing 
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five  hundred  and  seventy-five  pounds  were  so  unusual  in  weight 
as  to  justify  the  defendant  in  refusing  to  accept  them. 

The  defendant  upon  the  cross  examination  of  Maddox,  proved 
by  him  that  during  the  time  lie  and  the  plaintiff's  agent  were  to- 
gether at  the  ware-house,  the  defendant  drew  a  sample  from  one 
of  the  bales,  and  asked  the  witness  if  that  was  good  fair  cotton. 
The  witness  answered  in  the  negattve.  Afterwards  the  witness 
sampled  all  the  bales,  and  found  the  cotton  to  be  good  middlings 
according  to  the  market  classification.  He  also  stated  that  good 
fair  cotton  was  a  better  quality  than  good  middling.  In  reply, 
the  plaintiff  asked  the  witness  how  the  fifty-five  bales  of  cotton 
compared  with  the  average  crops  raised  in  Macon  county,  and 
he  answered  that  it  was  as  good  as  the  usual  average  crops  rais- 
ed in  that  county.  The  defendant  objected  both  to  the  question, 
and  to  the  answer,  but  his  objection  was  overruled.  The  plain- 
tiff also  asked  the  witness  what  proportion  of  the  crop  raised  in 
that  county  was  of  the  quality  denominated  good  fair  cotton. 
The  witness  answered  but  a  very  small  proportion.  To  this 
question,  and  also,  to  the  answer  thereto,  the  defendant  objected, 
but  his  objection  was  overruled.  It  is  contended  that  these 
questions  and  the  answers  to  them  were  irrelevant,  and  shoiuld 
have  been  rejected  on  that  ground.  The  cotton  was  grown  in 
Macon  county,  and  the  contract  was  made  there ;  the  contract 
is  silent  as  to  the  quality  of  the  cotton  ;  the  parties  said  nothing 
about  its  quality.  It  is  but  reasonable  to  suppose  that  the  parties 
understood  the  cotton  should  be  of  the  usual  quality  grown  in 
that  vicinity.  We  all  know  that  there  are  different  qualities  of 
cotton,  and  this  difference  depends  in  a  great  degree  upon  soil 
and  climate.  When,  therefore,  parties  contract  for  a  growing 
crop,  knowing  where  it  is  raised,  we  must  infer  th?t  they  intend- 
ed, if  nothing  is  said  as  to  quality,  that  the  cotton  should  be  of 
that  quality  usually  grown  in  that  vieinity  or  neighborliood.  The 
testimony  was,  therefore,  admissible,  as  tending  to  show  that  the 
cotton  was  of  that  quality  the  parties  understood  it  should  be. 
There  are  many  other  objections  to  the  admission  of  testimony^ 
contained  in  the  bill  of  exceptions,  but  we  deem  them  too  un- 
important to  be  examined  in  detail.  We  have,  however,  look- 
ed over  all  the  errors  assigned,  and  are  satisfied  there  is  do  error 
in  the  record,  and  the  judgment  must  be  ailirmed. 

.t 
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CRAWFORD  ET  AL.  vs.  BARKLEY. 

1.  Where  one,  for  himself  and  as  the  agent  of  a  third  person,  purchases 
land  on  their  joint  account,  but  exceeds  his  authority  in  the  price 
agreed  to  be  paid,  such  third  person,  in  the  absence  of  collusion  be- 
tween the  vendor  and  the  agent,  or  of  notice  on  the  part  of  the  former 
that  the  latter  was  transcending  his  powers,  must  either  abide  by  the 
bargain,  or  repudiate  it  in  toto.  A  principal  cannot,  of  his  own  mere 
authority,  ratify  a  contract,  made  by  his  agent,  in  part,  and  repudiate 
it  as  to  the  rest.    He  must  either  adopt  the  whole,  or  none. 

2.  If,  in  such  case,  the  principal  should  repudiate  tlie  contract,  the  agent 
would  be  bound  by  it,  and  the  lien  of  the  vendor  for  the  unpaid  pur- 
chase money  could  be  enforced  against  him. 

3.  B.,  for  himself  and  as  the  agent  of  C,  purchased  land  on  their  joint 
account,  and  nfterwards  relinquished  his  interest  therein  to  C.  The 
vendor  filed  his  bill  against  both,  to  subject  the  land  to  the  payment 
of  the  purchase  money,  and  B.,  having  failed  to  answer,  a  decree  pro 
anifesso  w'a-s  rendered  against  him.  Held — That  B.  was  a  competent 
witness  for  the  complainant  to  prove  the  price  agreed  to  be  paid ; 
that  if  his  interest  was  not  balanced,  it  preponderated  against  the 

.  party,  by  whom  he  was  Intro  luced. 

Error  to  the  Chancery  Court  of  Chambers.  Tried  before 
the  Hon.  W.  W.  Mason. 

Allison,  for  the  plaintiffs  in  error : 

1.  The  purchase  was  made  by  a  special  agent,  limited  to  pay 
three  thousand  dollars,  and  if  he  exceeded  that  amount  the  prin- 
cipal was  not  bound  for  the  excess,  but  the  agent  alone. — 2 
Kent's  Com.  619-20 ;  Roe  v.  Predeux,  10  East.  158. 

2.  The  inducement  for  the  purchase,  on  the  part  of  Craw- 
ford, was  the  entire  premises,  and  the  vendor  having  suf- 
fered him  to  pay  out  his  money,  without  having  notified  him  that 
the  agent  had  exceeded  his  power,  can  have  no  equitable  lien 
upon  the  premises. — 2  Story's  Com.  465,  "^  1219. 

3.  The  agent  having  exceeded  his  power,  was  individually 
bound  for  the  amount  of  the  excess,  and  the  decree  procon/aso 
ascertained  his  liability. — Hartley  et  al.  v.  Bloodgood,  16  Ala. 
233  ;  Arnold  v.  Sheppard,  6  ib.  299. 

4.  The  witness  Barkley,  was  directly  interested  in  fixing  the 
liability  upon  the  plaintifi'  in  error,  and  by  so  doing,  he  would 
discharge  or  lighten  his  own  liabilty,  which  had  been  fixed  and 
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ascertained  against  him  by  the  decree  'pro  confcsso.  His  evi- 
dence should  have  been  excluded. — McCall  v.  Sinclair,  1  Stew. 
764 ;  Montandon  &  Co.  v.  Deas,  14  Ala.  33 ;  Waller  v.  Gibbs, 
Labuzau  &  Co.,  10  ib.  131;  Anderson  v.  Snow  &  Co.  8  ib. 
604 ;  Goodwin  &:  McKey  v.  Morrow  &;  Co.,  8  ib.  486;  Scott, 
ftur.  &;c.,  V.  Jones  et  al.,  5  ib.  694 ;  The  Heirs  of  Holman  et  al. 
V.  Bank  of  Norfolk,  12  ib.  369. 

5.  The  hundred  and  seventy  dollars  collected  by  the  de» 
(endant  in  error,  on  the  mill  books,  as<i  stated  Lq  tlie  answer  as 
a  payment,  is  responsive  to  the  bill,  and  shouki  have  been  al- 
lowed as  such. — Hogan  et  al.  v.  Smith,  et  aL,  16  Ala.  600  ; 
The  HuQtsville  Bank  v.  Marshall  et  al.  4  ib.  60 ;  Lake  v.  Gil- 
christ, 7  ib.  955 ;  Smith  v.  Bush,  1  Johns.  Ch.  R.  459- 

Richards,  with  S.  F.  Rice,  for  the  defendant. 

CHILTON,  J. — William  Barkley,  the  defendant  in  error, 
having  purchased  from  McLemore  and  Adams  an  interest  of 
one  moiety  in  certain  lands,  and  holding  the  title  bond  of  McLe- 
mofe,  in  whom  was  vested  the  legal  title  to  the  same,  sold  his 
interest  to  Geo.  Crawford  and  Andrew  Barkley,  the  plaintiffs  in 
error,  as  is  alleged  in  the  biil,  for  two  thousand  dollars ;  in  con- 
sideration of  which  sale,  the  bill  charges,  they  agreed  to  pay 
McLemore  what  Wm.  Barkley  still  owed  for  the  land,  and  to 
pay  the  residue  to  him  on  the  25th  Dec.  1844 ;  that  the  amount 
4lue  McLemore,  not  then  being  known,  it  was  determined  to  post- 
pone the  execution  of  a  note  for  the  purchase  money,  until  it 
Bhould  be  ascertained,  and  that  the  complainant  transfered  the 
bond  he  held  on  McLemore  to  said  Crawford  and  Andrew 
Barkley.  The  complainant  then  alleges  the  amount  he  owed 
McLemore  was  $1295  87.  which  the  defendants  afterwards 
paid,  and  that  since  that  time  they  have  paid  him  about  $100, 
leaving  due  him  $604  63,  besides  interest  from  25th  Dec.  1844. 
It  is  further  alleged  that  upon  the  payment  to  McLemore  of  tlie 
$1295  37,  he  executed  titles  to  the  entire  lands,  the  defendants 
having  purchased  from  him  and  Adams  the  other  moiety.  The 
complainant  seeks  a  sale  of  the  land  for  the  payn>ent  of  the  re- 
maining portion  of  the  purchase  money. 

A  decree  pro  confcsso  was  taken  against  Andrew  Barkley, 
«od  the  defendant  Crawford  answered  the  bill,  asd  admitt  d 
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that  the  lands  were  purchased  of  the  complainant  by  Andrew 
Barkley  on  the  joint  account  of  said  Andrew  and  himself,  but 
states  that  he  furnished  said  Andrew  with  money  to  make  the 
said  purchase,  and  instructed  him  to  give  $3000  for  the  entire 
tract,  and  if  it  could  not  be  had  for  that,  to  return  him  the  money 
and  not  to  conclude  the  contract,  and  that  it  was  agreed,  if  the 
purchase  could  be  made,  Andrew  Barkley  was  to  have  one-half 
the  profits  which  would  accrue  upon  the  same.  The  defendant 
Crawford  insists  in  his  answer  that  he  has  more  than  paid  the 
price  which  Andrew  Barkley  was  authorised  to  give  for  the  land; 
that  he  was  not  informed  but  that  in  the  purchase  he  had  strictly 
complied  with  his  instructions,  and  that  had  he  known  that  one 
dollar  more  than  $3000  had  been  promised  for  said  land,  he 
would  have  refused  the  purchase.  The  answer  admits  having 
obtained  title  to  the  lands  from  McLeraore,  and  insists  that  at 
the  time  he  so  obtained  such  title,  he  only  owed,  as  purchase 
money  to  complainant,  the  sum  of  $200,  alleging  that  $1500 
and  not  $2000  was  the  sum  agreed  to  be  paid  to  complainant, 
and  that  of  this  sum  he  has  since  paid  $100,  and  that  the  com- 
plainant collected  on  the  books  kept  of  his  (defendant's)  mill, 
the  sum  of  $170,  which  he  converted  to  his  own  use.  Defend- 
ant Crawford  further  states  that  Andrew  Barkley  has  relinquish- 
ed to  him  all  his  interest  in  said  lands,  and  that  he  is  now  the 
sole  owner  of  the  same,  and  has  them  in  possession  with  com- 
plete title  thereto;  that  if  Andrew  Barkley  ever  agreed  to  pay  the 
complainant  $2000  for  his  moiety  in  said  lands,  it  was  without  his 
authority,  and  a  fraud  upon  him,  and  that  he  is  not  bound  to  pay 
more  than  the  sum  of  $1500,  as  he  understood  the  contract. 
William  Williams,  a  witness  examined  on  the  part  of  the  com- 
phinant,  fully  sustains  the  bill,  as  to  the  amount  to  be  paid  the 
complainant.  Andrew  Barkley  was  also  examined,  under  an 
order  obtained  for  that  purpose  by  the  complainant,  and  proves 
the  price  to  be  paid  the  complainant  was  $2000.  His  deposition 
is  objected  to,  however,  on  the  ground  of  interest.  If  Andrew 
Barkley  was  the  agent  of  Crawford  to  conclude  the  purchase  on 
their  joint  account,  and  exceeded  his  authority  in  agreeing  to 
give  $3500,  when  he  was  limited  to  $3000,  as  it  is  not  shown 
that  there  was  any  collusion  between  him  and  the  complainant 
to  defraud  Crawford,  or  tha^  the  said  complainant  knew  that  he 
was  exceeding  his  authority,  it  is  perfectly  clear  that  Crawford 
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must  either  repudiate  his  act  in  totb,  or  stand  by  the  bargain 
which  he  has  made  with  the  complainant.  The  established 
rule  is  that  the  principal  cannot  of  his  own  mere  authority  ratify 
a  transaction  in  part  and  repudiate  it  as  to  the  rest.  He  must 
either  adopt  the  whole  or  none. — Story  on  Agency,  245,  §  250, 
and  cases  cited  in  note.  If  Crawford  takes  the  land  untJer  his 
agent's  purchase,  he  must  pay  the  price  which  his  agent  agreed 
to  give,  and  look  to  his  agent  for  indemnity,  if  he  has  defrauded 
him.  It  appears  that  in  this  case  he  tenders  no  recision  of  the 
contract,  but  proposes  to  hold  on  to  the  land  and  to  avoid  the 
payment  of  so  much  of  the  price,  as  his  agent  was  not  authorised 
by  him  to  give.  This  we  have  seen  he  cannot  do.  But  if  the 
principal  should  repudiate  the  act  of  his  agent,  the  agent  himself 
would  be  bound  by  the  contract,  and  the  lien  of  the  vendor 
could  be  enforced  as  against  him,  so  that  the  complainant  would 
be  secure  in  his  purchase  money  in  either  event. 

It  is,  however,  contended  that  Andrew  Barkley  is  incompeteirt 
to  testify  on  the  ground  of  interest.  It  occurs  to  us,  if  this  wit- 
ness' interest  is  not  balanced,  it  clearly  preponderates  against 
the  party  who  introduces  him.  He  has  sold  out  his  interest  in 
the  lands  sought  to  be  condemned  to  his  co-defendant  Crawford, 
and  he  has  admitted  by  his  default  that  he  and  Crawford  jointly 
owed  the  sum  of  $G04  63,  with  interest  from  the  25ih  Dec. 
1844,  as  a  balance  due  upon  the  purchase  of  it.  The  bill  is  to 
subject  the  land  for  the  payment  of  whatever  sum  may  be  found 
due,  and  a  reference  was  awarded  to  ascertain  this  sum.  Now 
suppose  this  witness  had  proved  that  only  one  hundred  instead 
of  six  hundred  dollars  were  due,  is  it  not  clear  that  the  com- 
plainant, notwithstanding  the  decree  procovfcsso^  could  only  have 
had  a  decree  for  that  sum?  We  think  it  is.  The  witness  was 
then  interested  in  reducing  the  amount  which  was  a  lien  on  the 
land  to  as  small  a  sum  as  possible.  This  is  unlike  the  case  of 
a  witness  confessedly  liable  for  a  demand,  and  upon  which  he 
can  be  held  liable  in  an  action  to  be  brought  against  him,  seek- 
ing by  his  own  testimony  to  compel  another  to  share  it  with  him. 
The  decree  ino  confcsso  against  the  witness,  who  resides  out  of 
the  State,  is  but  a  formal  proceeding  allowed  for  the  purposes  of 
the  trial  in  this-  cause,  and  his  co-defendant  putting  the  matter 
of  the  complainant's  demand  in  issue,  no  decree  could  be  ren- 
dered against  either  defendant  upon  this  bill,  in  the  absence  of 
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proof.  He  is  then  interested  in  making  such  proof  as  would 
prevent  a  decree  altogether,  or  as  would  reduce  the  amount  as 
much  as  may  be,  and  in  this  view,  is  interested  for  his  co-de- 
fendant, but  not  on  the  side  of  the  complainant  who  examines 
him.  It  may  also  be  a  question,  whether,  as  he  acted  as  agent, 
he  is  not  ex  necessitate  competent  to  prove  the  amount  agreed  to 
be  paid,  and  his  proof  goes  no  further.  The  case  of  Montandon 
&  Co.  v.  Deas,  14  Ala.  33,  is  in  point  to  show  that  he  should 
not  be  excluded  because  of  his  being  a  party  defendant,  a  de- 
cree pro  confesso  having  been  rendered  against  him. 

As  to  the  $170,  said  in  the  answer  to  have  been  collected  by 
the  complainant  on  the  mill  books,  it  is  very  clear  the  answer  is 
not  responsive  to  the  bill,  and  that  being  the  new  matter  avered 
by  way  of  set  off,  it  must  be  proved.  No  proof  appears  to  have 
been  adduced  concerning  it,  and  it  was  consequently  properly 
disallowed.  We  are  unable  to  perceive  any  error  in  the  chan- 
cellor's decree,  and  it  is  consequently  affirmed. 


WlLSOxN  vs.  CALVERT,  Adm'r. 

1.  'WTaere  the  bill  of  exceptions  fails  to  set  out  any  of  the  evidence,  this 
court  will  presume  that  a  charge  given  by  the  court  below  was  not 
abstract,  but  was  authorised  by  the  facts. 

2.  Where  all  tlae  items  of  an  account  are  on  one  side,  the  entire  account 
is  not  taken  out  of  the  statute  of  limitations,  because  one  or  more  of 
the  items  may  not  be  barred ;  but  where  there  are  mutual  accounts 
or  dealings  between  the  parties,  that  is,  where  the  account  consists 
of  debits  and  credits  on  each  side,  if  a  part  of  the  account  be  not 
barred  by  the  statute,  none  is, 

3.  The  term,  accotnt  current,  in  its  usual  mercantile  sense,  implies  an 
account,  which  contains  items  of  debit  and  credit  between  the  par- 
ties, from  which  the  balance  due  to  the  one  or  the  other  is,  or  can  be 
ascertained. 

Ereoe  to  the  County  Court  of  Mobile. 
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Campbell  for  the  plaintiff  in  error: 

Cited  6  Cow.  193 ;  7  Wend.  322 ;  14  Pick.  188 ;  1 N.  Hamp. 
R.  19 ;  7  Halst.  339. 

K.  B.  Sewall,  for  the  defendant. 

DARGAN,  C.  J. — This  was  an  action  of  assumpsit,  by 
the  defendant  against  the  plaintiff  in  error,  upon  an  account. 
One  of  the  pleas  relied  on  was  the  statute  of  limitations  of  three 
years,  upon  which  issue  was  joined.  On  the  trial  the  defendant 
below  requested  the  court  to  charge  the  jury,  "that  all  that  part 
of  the  account,  which  had  accrued  more  than  three  years  before 
tb«  bringing  of  the  suit,  was  barred  by  the  statute."  This  charge 
the  court  refused  to  give,  and  instructed  the  jury  that  if  any 
part  of  the  account  current  was  within  the  statute,  and  not  barred, 
no  part  of  the  account  teas  barred.  The  bill  of  exceptions  con- 
tains none  of  the  evidence,  and  we  must,  therefore,  presume 
that  the  evidence  required  the  charge  which  the  court  gave,  for 
we  will  not  presume  that  the  court  gave  an  abstract  charge  un- 
less it  were  shown  to  be  such,  by  incorporating  into  the  bill  of 
exceptions  all  the  evidence;  though,  if  the  court  should  refuse 
to  give  a  charge  requested,  the  party  excepting  must  set  out  so 
much  of  the  evidence  as  will  show  that  he  was  warranted  in  ask- 
ing the  charge  to  be  given.  We  must,  therefore,  examine  wheth- 
er the  charge  given  is  correct  as  a  legal  proposition.  In  the 
case  of  Todd  v.  Todd,  15  Ala.  743,  we  held  that  where  the 
accounts  between  the  parties  were  not  mutual,  but  all  the  items 
were  on  one  side,  the  entire  account  is  not  taken  out  of  the  stat- 
ute, because  one  or  more  of  the  items  may  not  be  barred.  But 
where  there  are  mutual  accounts  between  the  parlies,  that  is,  if 
the  account  consists  of  debits  and  credits  on  each  side,  or  it  is 
shown  that  there  has  been  a  reciprocity  of  dealings  between  the 
parties,  then  if  there  be  a  part  of  the  account  not  barred  by  the 
statute,  none  is.  Applying  the  principle  of  this  decision  to  the 
charge  of  the  court  we  see  that  the  character  of  the  account  must 
deternine  whether  it  was  erroneous  or  not.  If  the  account  con- 
sisted uf  debits  alone,  or  if  the  items  were  all  on  one  side,  then 
the  court  erred,  but  if  the  account  consisted  of  mutual  debits 
•nd  credits  then  the  charge  is  free  from  error.  But  we  can  only 
arrive  at  the  character  of  the  account  from  the  language  of  the 
charge  which  is,  •*  that  if  any  part  of  the  account  current  was  not 
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barred,  none  was."  What  does  the  expression,  accoutit  current 
imply?  We  think  the  usual  mercantile  sense  is,  an  account 
which  contains  items  of  debit  and  credit  between  the  parties, 
from  which  the  balance  due  to  the  one  or  the  other  is,  or  can 
be  ascertained,  and  in  that  sense  we  infer  the  court  used  it. 
And  inasmuch  as  we  are  to  presume,  in  the  absence  of  all  the 
evidence,  that  the  proof  demanded  or  warranted  the  charge  as 
given,  we  cannot  say  there  was  error.  If  the  accounts  did  not 
contain  debits  and  credits  on  both  sides,  but  if  it  was  an  account 
against  the  defendant,  and  there  were  no  credits  or  mutual  deal- 
ings, it  should  have  been  shown  by  the  proof.  The  charge  would 
not  be  erroneous  if  there  were  mutual  dealings  between  the  par- 
ties, and  we  presume  the  charge  was  given  in  reference  to  that 
state  of  facts,  for  the  language  of  the  charge  will  warrant  that 
conclusion.     Let  the  judgment  be  affirmed. 


THURMAN  vs.  THE  STATE. 

1 .  A  mulatto  is  defined  to  be,  "  a  person  that  is  the  offspring  of  a  ne- 
gress.by  a  white  man,  or  of  a  white  woman  by  a  negro." 

2.  Tlie  Legislature  is  presumed  to  use  words  in  their  proper  significa- 
tion, unless  the  contrary  in  some  way  appears.  There  is  nothing  in 
the  language  of  our  statutes,  or  in  the  popular  use  of  the  term,  mulat- 
to, to  show  that  it  has  been  used  in  the  Legislation  of  this  State  oth- 
erwise than  in  its  common  acceptation. 

3.  The  offspring  of  a  white  mother  and  a  mulatto  father  is  not  a  mulat- 
to, within  the  meaning  of  the  statute,  prescribing  the  punishment  for 
rape,  &c.,  when  committed  by  a  "slave,  free  negro,  or  mulatto." — 

,    (Clay's  Dig.  472,  g  4.) 

Error  to  the  Circuit  Court  of  Russell.  Tried  before  the 
Hon.  John  J.  Woodward. 

The  plaintiff  in  error  was  indicted  for  a  rape  on  a  white  wo- 
man. The  case  will  be  fully  understood  from  the  opinion  of 
the  court. 
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Belser,  for  the  plaintiff  in  error : 

1.  The  word  mulatto  is  a  term  used  to  denote  the  offspring 
of  a  union  between  a  white  and  a  negro.  He  is  strictly  speak- 
ing, a  person  begotten  between  a  white  and  a  black. — Brand's 
Encyclopedia  of  Science,  Literature  and  Art;  Webster's  Dic- 
tionary, p.  546  ;  Bouvier's  Law  Dictionary,  p.  170;  The  Inhab- 
itants of  Medvvay  v.  The  Inhabitants  of  Natic,  7  Mass.  88 ; 
State  V.  R.  Scott,  1  Bail.  273;  State  v.  Mary  Hayes,  ib.  275. 

2.  The  issue  of  a  mulatto  and  a  white,  is  not  a  mulatto. — 
Supra  7  Mass.  88;  Brand's  Ency.  of  Sci.,  Lit.  and  Art,  (word 
mulatto.) 

3.  The  charge  of  the  court  is  wrong.  It  invaded  the  prov- 
ince of  the  jury.  A  mulatto  is  to  be  known,  not  solely  by  color, 
kinky  hair,  or  slight  admixture  of  negro  blood,  or  by  a  greater 
admixture  of  it  not  amounting  to  one-half,  but  by  reputation,  by 
his  reception  into  society,  and  by  the  exercise  of  certain  privi- 
leges.— White  V.  Tax  Collector,  3  Rich.  136;  State  v.  Davis, 
2  Bail.  558  ;  State  v.  Cantey,  2  Hill,  (S.  C.)  614;  Rice's  Dig., 
2  vol.  p.  Ill,  ^  32 ;  Genty  v.  McMorris,  3  Dana,  386. 

4.  Reasoning  from  analogy,  oar  statutes  are  against  the  views 
of  the  court.— Clay's  Dig.  600,  ^  8. 

Baldwin,  Attorney  General,  for  the  State. 

The  charge  given  in  this  case  was  in  substance,  that  if  the  ju- 
ry believed  there  was  (a  distinct)  admixture  of  negro  blood  with 
the  European  or  white  race,  the  individual  was  to  be  denomina- 
ted a  mulatto. — The  State  v.  Davis  et  al.,  2  Bail.  658 ;  The 
State  v.  R.  Scott,  1  ib.  270;  The  State  v.  Wright,  1  Hen.  & 
Munf  133.  The  case  in  7  Mass.  88,  stands  unsupported  as  to 
the  definition  of  the  word  mulatto.  See  the  definition  of  the 
word  mulatto  in  Webster's  Dictionary  (unabridged,)  736,  where 
it  is  defined  to  be  "  a  mixed  breed,^*  from  mulw,  (latin,)  any  ani- 
mal produced  by  a  mixture  of  different  species,  and  mulatre.,  (fr.) 
born  from  different  colored  people. — Surrenn's  French  Diction- 
ary 393.  The  common  acceptation  of  the  terra  mulatto  is  the 
definition  given  by  the  court,  to  wit,  a^iy  admixture  of  the  white 
-and  African  race. 

PARSONS,  J. — It  appears  that  the  defendant  below,  Thur- 
man,  must  have  been  convicted  on  the  second  count,  which  de- 
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scribes  him  as  a  free  mulatto.  The  only  question  below,  which 
it  is  necessary  for  us  to  decide  is,  whether,  because  he  is  de- 
scended from  a  negro  stock  on  one  side,  he  is  necessarily  a  mu- 
latto. That  he  had  "kinky  hair  and  yellow  skin,"  as  stated  in 
the  bill  of  exceptions,  is  certainly  evidence  tending  to  prove  that 
he  is  a  mulatto,  but,  as  we  think,  it  is  not  conclusive.  The  pris- 
oner's counsel  asked  the  court  to  charge  the  jury  "that  if  they 
were  satisfied  from  the  testimony  that  the  prisoner  was  the  off- 
spring of  a  white  mother  and  a  mulatto  father,  of  a  father  of  any 
other  cross  of  the  negro  and  the  white  race,  that  then  the  pris- 
oner was  not  a  free  negro,"  (the  first  count  described  him  as 
such,)  "or  mulatto  as  charged,"  which  the  court  refused,  but 
gave  a  charge  which  it  is  not  necessary  to  state,  because  it  is  in- 
consistent with  the  opinion  we  have  formed  in  respect  of  the 
charge  which  was  refused.  He  was  indicted  under  the  follow- 
ing  words:  "Every  slave,  free  negro,  or  mulatto,  who  shall 
commit,  or  attempt  to  commit  the  crime  of  rape  on  any  white  fe- 
male, and  be  thereof  convicted,  shall  suffer  death." — Clay's 
Dig.  472,  ^  4. 

A  mulatto  is  defined  to  be  a  "  a  person  that  is  the  offspring  of 
a  negress  by  a  white  man,  or  of  a  white  woman  by  a  negro." 
With  this  I  think,  the  best  lexicographers  agree  substantially. 
In  Massachusetts  there  is  a  statute  declaring  marriages  between 
white  persons  and  mulattoes  to  be  null  and  void.  A  marriage 
took  place  there  between  a  white  man,  and  a  woman,  who  was 
the  child  of  a  mulatto  man  by  a  white  woman,  and  the  court  held 
that  the  child  of  such  parents  was  not  a  mulatto.  It  was  their 
unanimous  opinion  that  a  mulatto  is  a  person  begotten  between 
a  white  and  a  black,  and  that  this  agreed  with  the  popular  use 
of  the  term. — Medway  v.  Natic,  7  Mass.  88.  Our  Legislature 
must  be  understood  to  have  used  the  word  in  its  proper  signifi- 
cation, unless  the  contrary  in  some  way  appears.  With  a  view 
to  ascertain  whether  it  was  used  in  the  statute  in  any  other  sense, 
I  have  looked  over  our  laws  relative  to  slaves,  free  negroes,  mu- 
lattoes, Indians,  and  free  persons  of  color,  for  all  these  appella- 
tions are  used  in  the  statutes.  But  I  find  nothing  which 
is  sufficiently  clear  to  authorise  a  conclusion  of  the  kind.  Some 
of  the  statutes  relate  to  "  free  negroes  and  mulattoes,"  others  to 
"free  persons  of  color."  The  safe  inference  is,  that  some  of  the 
statutes  were  intended  to  include  more  persons  than  others. 
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♦'Free  persons  of  colour,"  may  have  been  intended  to  include 
persons,  even  from  the  African  stock  on  one  side,  who  were  not 
mulattoes.  By  one  of  the  statutes,  it  clearly  appears  that  the  Le- 
gislature took  the  distinction  between  mulattoes  and  such  as  were 
more  remote  from  the  negro  stock  on  one  side.  By  that  act  "all 
mulattoes,  indians,  and  all  persons  of  mixed  blood,  descended 
from  negro  or  indian  ancestors,  to  the  third  generation  inclusive, 
though  one  ancestor  of  each  generation  may  have  been  a  white 
person,  whether  bond  or  free,  shall  be  taken  and  deemed  to  be 
incapable  in  law  to  be  witnesses  in  any  cause  whatsoever,  except 
for  or  against  each  other." — Clay's  Dig.  600,  ^  8.  If  the  act 
under  consideration  had  contained  also  the  words  "and  all  per- 
sons of  mixed  blood"  or  "other  free  persons  of  color"  or  the 
like,  it  would  have  embraced  persons  descended  from  the  negro 
stock  on  one  side,  though  they  might  not  be  mulattoes.  Taking  it 
literally,  it  does  not  extend  beyond  mulattoes.  Penal  statutes  are 
not  to  be  extended  by  construction,  more  especially  upon  doubt- 
ful grounds.  If  this  rule  is  violated,  the  fate  of  accused  persons 
is  decided  by  the  arbitrary  discretion  of  judges,  and  not  by  the 
express  authority  of  the  laws. — Dwarris  on  Statutes,  737,  and 
the  cases  cited.  The  Code,  chap.  8,  ^  42,  enacts  that  the  pre- 
ceding provisions  shall  embrace  all  offences  committed  by  free 
negroes  or  other  persons  of  color,  except  so  far  as  they  are  ex- 
empted therefrom,  either  expressly  or  by  enactment  of  a  differ- 
ent law  applying  to  them." — Clay's  Dig.  445,  <§  42.  Therefore, 
if  the  accused  is  neither  a  free  negro  nor  mulatto,  still  there  is 
another  law  that  embraces  his  case,  and  the  atrocity  of  the  crime, 
of  which  he  is  accused,  was  a  proper  matter  for  Legislative, 
though  not  for  judicial  consideration.  If  the  Legislature  had 
intended  to  describe  a  caste,  to  include  negroes  and  all  persons 
descended  from  a  negro  stock  on  one  side  within  a  certain  degree, 
and  to  subject  them  all  to  the  same  penalties,  it  is  to  be  pre- 
sumed that  this  would  have  been  done  by  some  clear  language. 
If  the  statute  against  mulattoes  is  by  construction  to  include 
quadroons,  then  where  are  we  to  stop?  If  we  take  the  first  step 
by  construction,  are  we  not  bound  to  pursue  the  line  of  descend- 
ants, so  long  as  there  is  a  drop  of  negro  blood  remaining?  If 
not,  the  point  where  we  should  stop  can  only  be  ascertained  by 
judicial  discretion.  This  discretion  belongs  to  the  Legislature. 
We  have  been   refered  lo  the  case   of  The  State  v.  Davis  & 
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Hanna,  2  Bail.  559,  decided  by  the  Court  of  Appeals  of  S.  C. 
Tlie  opinion  there  is,  perhaps,  inconststent  with  our  opinion  in 
this  case.  The  case  turned  on  the  definition  of  the  word  '*  mu- 
latto" or  "person  of  color,"  as  used  in  several  acts  of  Assem- 
bly. They  held  that  a  quadroon,  or  the  descendant  of  a  mulat- 
to and  a  white,  was  to  be  accounted  a  mulatto  or  person  of 
color.  The  statutes  were  not  brought  to  view  in  the  opinion,  so 
far  as  to  show  in  what  sense  the  Legislature  used  the  word  mu- 
latto. If  the  language  of  the  act  included,  expressly  or  by  ne- 
cessary construction,  the  words  mulatto  or  other  person  of  color, 
then  there  is  no  difference  between  that  opinion  and  ours  in  this 
respect,  except  what  results  from  the  difference  of  the  statutes 
there  and  here.  But  the  court  spoke  of  the  popular  definition 
of  the  word  mulatto  in  that  State,  and  it  was  certainly  right  to 
consider  that  as  a  means  of  arriving  at  the  intention  of  the  Le- 
gislature. But  the  true  question  at  last  is,  in  what  sense  was 
the  word  used  by  the  Legislature  ?  It  is  to  be  presumed  it  was 
used  in  its  true  literal  meaning,  unless  it  appears  otherwise,  which 
is  not  the  case,  certainly  not  clearly  the  case  under  our  statutes. 
It  appears  by  the  case  in  Massachusetts  and  by  the  case  in  S. 
Carolina  that  the  popular  Aeaning  of  the  word  differs  in  those 
States.  In  a  great  degree  our  population  is  made  up  of  extracts 
from  all  the  States,  as  well  as  from  other  countries,  and  we  can- 
not say  that  there  is  any  settled  popular  meaning  attached  to 
that  word  in  this  State,  which  is  different  from  its  true  meaning. 
The  judgment  is  reversed  and  the  cause  remanded. 


HOOPER  vs.  EDWARDS. 

1.  In  a  contest  between  an  existing  creditor  and  a  purchaser  from  the 
debtor,  the  declarations  or  statements  of  the  latter  are  not  admissible 
to  prove  the  consideration  of  the  purchase. 

2.  Where  it  appears  that  a  contract  was  made  and  consunmiated  on 
Sunday,  it  is  the  peculiar  province  of  the  jury  to  determine  whether, 
under  all  the  proof,  it  was  justified  by  the  necessity  of  the  case. 

3.  If  the  exigency  of  the  case  can  be  such,  as  to  render  it  necessary  that 
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a  credits,  iij  order  to  save  his  debt,  or  procure  indemnity  against  lia- 
Ijility,  should  conlract  with  the  debtor  on  Siiuday,  suchcontract  would 
not  be  void,  but  would  come  within  the  saving  of  the  statute. — ^Clay's 
Dig.  /392.) 
4.  If  a  contract  between  the  debtor  and  a  third  person  heiiot  franidu- 
leut  as  agaiust  his  creditors,  the  latter  tape  no  right  to  oornplaiia  ol' 
it,  oil  grounds  exclusively  i>erKouaJ  te  the  debtor. 

Errob.  to  tiie  Circuit  CourJt  of  UusselL  Tried  before  ihe 
Hon.  John  J.  Woodward. 

Thfs  was  z.  trial  of  th*  right  of  property  rn  two  slaves,  levied 
on  under  an  execution  in  favor  of  lire  plai-miCin  eiTor  against 
«tiie  Bryant  S.  Mannjhara,  and  dairn«d  by  the  defendant  in  error. 
The  plaintiff  having  made  out  a  prima  fucie  case,  and  shown  thai 
tii.s  debt  existed  before  and  at  the  linje  the  claimant  acquired  his 
Ciile  to  tJie  slaves,  the  claimant  proved  that  04.1  the  24th  Nov. 
1848,  and  for  some  Ume  before  and  after  that  date,  lie  was  deputy 
.sheriff  of  Ruftseil  county  and  as  sucii  had  in  his  hands  sundry  exe- 
cutions against  said  Manghara  iu  favor  of  third  persons  ;  that  on 
file  night  ©f  the  said  24th  Nov.  184S,  Mangham  absconded  from 
Kussell  cotraty  with  al»  his  negroes  and  was  pursued  by  an  agent 
of  the  chrimant  into  the  county  of  Tallapoosa,  where  he  was 
overtaken  on  the  evening  of  the  next  day,  witich  was  Sunday; 
and  thatontliaievening,  Mangham, ia  consideration  that  Uieclaim- 
ani  would  assume  and  pay  off  the  amount  da.ie  on4Jie  executions  in 
Ills  hands,  and  in  further  consideration  of  a  sum  of  n>oney  ad- 
mitted by  him  to  b«  due  to  the  claimant,  executed  a  bJiJ  of  sale 
for  the  slaves  in  oonlroversy  to  the  claimant  and  delivered  it 
and  the  slaves  to  the  said  agent.  To  prove  tlie  indebtedness  of 
Mangham  to  the  claimant,  the  court  permitted  the  declarations 
of  Mangham  at  the  time  the  bill  of  sale  was  executed  to  be  given 
ia  evidence,  to  wixich  the  plaintiff  objected.  The  reniaining 
points  iu  the  case  will  be  understood  by  reference  to  the  opinion. 

Geo.  D.  HooPEE  and  Rice,  for  the  plaintiff: 
1.  The  title  asserted  by  the  claimant  to  the  property  is  void 
upon  two  grounds;  first,  it  is, founded  on  n  contract  executed  on 
♦Sunday. — Barker  et  al.  v.  Callihan,  5  Ala.  711;  Ivey  v.  Nicks, 
14  ib.  5G4  ;  Dodson  v.  Harris,  10  ib.  5(3G.  Secondly,  it  is  such 
trading  and  trafficking  by  a  deputy  sheriff  with  a  debtor  against 
30 
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whom  he  held  executions,  as  the  policy  of  the  law  condemns 
under  the  circumstances  disclosed  in  the  record. — Bobo  et  al.  v. 
Thompson,  3  Stew.  &  Port.  385. 

2.  The  admissions  and  declarations  ofMangham  are  not  le- 
gal evidence  against  the  plaintiff,  who  was  a  creditor  ofMang- 
ham at  the  time  such  admissions  or  declarations  were  made. — 
Decatur  Bank  v.  Kirksey,  5  Ala.  9  ;  Amarine  v.  McCaskle,  12 
ib.  17;  Nolen  &  Thompson  v,  Gwinn's  Hetrg,  16  ib. 

3.  If  the  claimant  obtained  the  bill  of  sale  from  Mangham, 
by  false  and  fraudulent  representations,  he  did  not  ac«juiie  title 
thereby,  and  the  creditors  of  said  Mangham  cannot  be  thus  de- 
prived of  the  property. — Mahone  v.  Reeves,  11  Ala.  342. 

4.  No  man  can  acquire  a  right  by  his  violation  of  a  positive 
law. — Fambro  v.  Gant,  12  Ala.  298. 

*   Belser,  for  the  defendant: 

1.  All  acts  done  on  Sunday  are  as  valid  as  if  done  on  any 
other  day  of  the  week,  unless  prohibited  by  common  law  or  stelule. 
—Styles  V.  Smith,  12  Wend.  57 ;  Boynton  v.  Paige,  13  ib.  430. 

2.  The  agreement  found  in  the  bill  of  exceptions  is  not  pro- 
hibited by  either  common  law  or  statute. — Clay's  Dig.  592,  § 
1.— Sorrell  v.  Craig,  9  Ala.  541 ;  Boynton  v.  Paige,  13  Wend. 
425. 

3.  The  jury  have  found  that  the  defendant  in  error,  was  en- 
gaged in  a  work  of  necessity  coming  within  the  exception  of  the 
statute.— Clay's  Dig.  592,  ^  1.  ^  j  i^;^  ^  , 

4.  The  cases  decided  in  our  court  on  Sunday  contracts,  &c^, 
are  unlike  the  present. — O'Donnell  v.  Sweeny,  5  Ala.  469  ; 
Dodson  V.  Harris,  10  ib.  566 ;  Sheppard  v.  Easterwood,  9  ib. 
198;  Pierce  v.  Hill,  9  Port.  198. 

CHILTON,  J. — The  judgment  in  this  case  cannot  be  sus- 
tained. The  court  committed  a  manifest  error  in  permitting  the 
statement  of  Man2;ham,  the  defendant  in  the  attachment,  to  ffo 
in  evidence  as  proof  of  the  consideration  of  the  sale  and  transfer 
of  the  title  to  the  slaves  from  him  to  Edwards.  It  is  well  set- 
tled that  in  a  controversy  between  a  creditor  and  one  who  claims 
to  be  a  purchaser  from  his  debtor,  to  subject  the  property  of  the 
latter  to  the  payment  of  his  debt,  the  purchaser  must  show  a 
valuable  consideration  for  his  purchase,  and  that  this  cannot  be 
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done  by  the  admissions  of  the  debtor,  either  in  the  form  of  reci- 
tals in  the  conveyance,  or  by  parol  declarations  or  admissions, 
if  the  debt  of  the  attaching  creditor  existed  at  the  time  of  tb^ 
nurcliase. — Berry  use,  &c.  v.  Hardman,  12  Ala.  004;  Falkner 
V.  Leath  &  Jones,  15  ib.  9;  3  Phil.  Ev.  1236.  But  there  is 
anotiier  objection  equally  fatal  to  the  regularity  of  the  proceed- 
ing. It  is  this.  The  contract  by  which  Edwards  asserts  he  be- 
came the  owner  of  the  slaves  in  controversy  was  made  and  con- 
summated on  the  sabbath,  and  it  was  the  peculiar  province  of 
the  jury  to  determine,  whether,  under  all  the  proof,  the  making 
of  such  arrangement  was  justified  by  the  necessity  of  the  casej 
but  the  court  refused  to  charge  that,  if  the  jury  should  find  from 
the  proof  that  such  contract  was  neither  a  work  of  necessity,  noc 
charity,  though  it  was  made  on  Sunday,  it  was  invalid  and  pass- 
ed no  title  to  Edwards,  the  purchaser. 

As  this  case  must  go  back,  we  will  succinctly  state  our  views, 
in  regard  to  the  question  raised  upon  the  invalidity  of  the  con- 
tract, from  its  having  been  made  on  Sunday.     The  statute  de-' 
clares  that  "  no  worldly  business  or  employment,  (works  of  ne- 
cessity or  charity  excepted,)  shall  be  done  or  performed  on  the 
sabbath,  and  every  person   so  oflending,  being  over  the  age  of^ 
fourteen  years,  shall  forfeit  and  pay  the  sum   of  two  dollars  for 
each  offence,  to  be  recovered  before  a  justice  of  the  peace  of  the 
county  where  the  offence  was  committed.     It  is  also  provided, 
that  no  person  shall  serve  or  execute  any  process,  writ,  warrant, , 
order,  judgment  or  decree,  (except  in  criminal  cases,  or  for  a 
breach  of  the  peace,)  unless  upon  the  path  of  two  reputable  per-, 
sons,  made  before  a  justice  of  the  peace,  &c.,  that  the  persop./ 
thus  liable  to  such  service  intends  to  withdraw  himself  and  es- 
cape from  this  Slate  under  cover  and  protection  of  the  sabbath.., 
— Clay's  Dig.  692-3,  ^^  1,  3.     This  act  was  passed  to  preveot, 
vice  and  immorality,  and  while  we  must  give  it  such  construc- 
tion as  will  carry  out  the  intention  of  thy  Legislature  in  i,ts  ^n-, 
acttnent,  fiod  prevent  the  desecration. of  the  first  day  of  the  w^el^j 
to  common  secular  buiiiness,  we  must  not  on  the  oilier  baud  sp , 
construe  it,  as  to  make  it  a  shield  and  protectioQ  to  those,  who,., 
under  cover  of  it,  would  remove  their  properly  out  of  the  Stale,.. 
or  place  it  beyond  the  reach  of  their  creditors.     If  Mangharai 
justly  owed  Edwards,   as   well   as   others,  and   was   availing . 
liimsclf  of  the  sabbath  to  fun  his  property  off  and  to  avoid  the 
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debt,  could  not  the  latter  pursue  h'un  on  that  day?  Would  he 
for  such  an  ant  be  liable  to  the  penalty  prescribed  by  the  statute 
for  the  violation  of  the  first  day  of  the  week?  We  are  clear  in 
the  opinion  thai  he  would  not.  It  may  he  that  his  all  depended 
upon  the  collection  of  the  demand.  Now  would  it  not  be  absurd  to 
say,  that  if  his  horse  escapes  from  his  possession  and  is  about 
being  lost  to  him,  be  may  pursue  and  retake  him  oh  that  day,  or 
if,  from  some  unforeseen  casualty,  his  property  is  in  danger  of 
destruction,  he  may  as  a  matter  of  necessity,  protect  it  on  that 
day,  and  yet  that  when  his  entire  estate  may  be  in  iniminent  dan- 
ger of  being  lost  by  the  absconding  of  a  debtor,  he  may  not  pur- 
sue him  and  obtain  indemi:iiy  ?  But  it  is  said,  when  he  over- 
took him  on  sabbath  evening,  he  could  have  waited  until  Monday 
and  have  made  the  contract.  True,  he  might  have  viatched  the 
movement  of  his  absconding  debtor  the  whole  night,  and,  if  need 
be,  have  procured  assistance,  but  this  of  itself  perhaps,  would 
have  amounted  to  a  much  greater  desecration  of  the  day  than 
peaceably  taking  pay  for  his  debt,  and  indemnity  for  his  liability. 
The  fact  that  in  such  case  the  statute  authorises  the  levy  of  pro- 
cess upon  making  the  required  affidavit,  pre-supposes  the  right 
of  the  creditor,  whose  demand  is  thus  endarjgered,  to  receive  sat- 
isfaction. Whether  it  was  necessary,  under  the  circumstances 
of  the  case,  for  the  party  to  do  what  he  did,  was,  we  think,  a 
question  of  fact  for  the  jury  to  determine  under  the  direction  of 
the  court.  Would  the  claimant,  without  such  pursuit  and  ne- 
gotiation, have  lost  liis  debt,  or  was  he  in  imminent  peril  of  losing 
it?  If  so,  the  law,  enacted  to  suppress  vice  and  immorality, 
does  not  embrace  the  case.  To  hold  that  the  debtor  may,  un- 
der cover  of  the  sabbath;  set  his  creditor  at  defiance,  and  having 
absconded  with  his  property,  deny  to  him  all  right  to  indem- 
nity, would  be  to  make  the  statute  a  protection  for  vice  and  im- 
morality, as  well  as  for  the  grossest  injustice.  If  therefore,  the 
jury  should  be  of  opinion  that  it  was  necessary,  in  order  to  se- 
cure the  demand  due  from  Maugham,  that  the  claimant  should 
do  what  he  did,  the  contract  should  be  considered  valid.  Sup- 
pose in  this  case  that  Mangham,  after  he  had  secured  his  other 
property  so  that  his  creditors  could  not  find  it,  had  returned  and 
sued  for  these  slaves,  which  he  had  thus  sold  to  the  claimant. 
If  such  sale  had  been  entered  into  fairly  and  voluntarily,  and  a 
valuable  consideration  paid,  would  any  court  afford  him  a  re- 
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covery  upon  the  ground  that  he  had  delivered  the  shives  to  ihe 
claimant  in  payment  of  a  debt  and  to  secure  in'm  against  loss  for 
libalities  assumed,  on  Sunday  ?     Could  it  be  tolerated  that  he 
should  be  allowed  to  say,  "  although  I  was  absconding  with  my 
property  on  the  sabbath  to  avoid  the  payment  of  tiiis  debt,  and 
thus  put  ray  creditor  to  the  alternative  of  pursuing  me  on  that  day 
to  get  his  pay,  or  of  losing  his  demand,  and  although  being  pur- 
sued and  overtaken,  I  voluntarily  paid  the  denjand  in  the  trans- 
fer of  these  slaves,  yet  as  all  this  occurred  on  the  sabbath  day — 
a  day,  which  for  the  prevention  of  vice  and  immorality,  must  not 
be  desecrated,  I  ask  the  court  to  recover  back   these  slaves." 
We  apprehend  no  case  can  be  found  which,  under  such  circum- 
stances, would   authorise  a  recovery  by  him — certainly  no  de- 
cision of  this  court  approximates  to  such  a  conclusion.     If  then 
the  contract  is  otherwise  bona  fide  and  supported  by  a  valuable 
consideraiion,  as  lh6  plaintiff  in  the  attachment  had  no  lien  when 
the  contract  was  made,  and  we  have  seen  Mangham  could  not 
avoid  it,  so  neither  can  the  plaintiff  in  the  attachment  avoid   it. 
As  to  the  fact  that  the  plaimift'  was  a  deputy  sheriff,  and  haii^ 
executions  in  his  hands  against  Mangham,  which  gave  him  pow- 
er over  the  latter,  and  disabled  him  from  dealing  on  equal  terms, 
&c.,  this  is  a  question  which  the  plaintiff  in  the  attachment,  be- 
in"'  a  stran2;er  to  the  contract,  cannot  raise.     If  the  contract  was 
fraudulent  as  against  subsisting  creditors,  such  fraud,  and  every 
circumstance  going  to  establish  it  raay  be  urged  by  thcHi,  but  if 
otherwise,  if  its  invalidity  is  attempted  to  be  shown  from  consid" 
eralions  personal  to  Mangham,  so  long  as  he  does  not  complain, 
the  plaintiff  in  the  attachment  has  no  rlglit  to  complain  for  him. 
— Bro.vn  V.  Lipscomb,  9  Port.  472;  Foster  v.  Goree,  5  Ala. 
424;  Garey  v.  Colgin,  II  ib.  519,  and  cases  there  cited;  Her-^ 
bert  v.  Ilanrick,  IG  ib.  599.     Judgment  reversed  and  cause  re- 
manded. ^ 

« 
I 

I 

I 

.    I 
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;  CAMACK,  USE,  &c.  1-5.  BISQUAY,  Adm'r. 

1.  The  bankrupt  act  of  1841  clotlies  the  assignee uith  all  the  right,  title, 
and  powers  in  and  over  the  assets,  that  the  bankrupt  possessed  be- 
fore his  bankruptcy,  but  nothing  more.     It  was  not  its  design  or  in- 

••  tention  to  enable  liim  to  convey  a  legal  title,  where,  by  the  rules  of 
law,  the  bankrupt  could  not  have  done  so. 

2.  A  sale,  therefore,  by  the  assignee,  of  a  chose  in  action,  does  not  di- 
vest him  of  the  legal  title,  and  autliorise  the  purchaser  to  sue  hi  his 

own  name. 
i 

Error  to  the   County  Court   of  Mobile. 
Stewart,  for  the  plaintiff. 

i: 

Phillips,  for  the  defendant. 

DARGAN,  C.  J. — This  was  an  action  of  assumpsit,  brought 
in  the  name  of  the  plaintiff  in  error,  as  assignee  in  bankruptcy  of 
Khon,  Doran  &  Co.,  for  the  use  of  Durand  &  Uzaran. 
Upon  the  trial  it  appeared  that  the  defendant's  intestate,  who  re- 
sided in  Alabama,  was  indebted  to  Khon,  Doran  &  Co.,  who 
were  merchants  of  New  Orleans,  for  goods  sold.  Khon,  Do- 
ran &  Co.  were  duly  declared  bankrupts  by  the  District  Court 
of  the  United  Stales  for  the  District  of  Louisiana,  and  the  plain- 
tiff was  appointed  their  assignee.  The  debt  had  been  sold  by 
assignee  under  the  order  of  the  District  Court,  and  was  pur- 
chased by  Durand  &  Uzaran.  Upon  this  evidence  the  court 
instructed  the  jury  that  the  sale  of  the  debt  by  the  plaintiff,  in 
conformity  with  the  order  of  the  District  Court,  and  the  pur- 
chase of  it  by  the  parties,  for  whose  use  this  suit  is  brought,  di- 
vested the  plaintiff  of  the  legal  title  and  he  could  not  recover. 

A  decree  of  bankruptcy  rendered  in  conformity  with  the  act 
of  Congress  of  the  19ih  August  1S41,  divests  the  bankrupt  of 
all  right  to  property,  whether  in  possession  or  in  action,  or  wheth- 
er his  title  thereto  be  legal  or  equitable,  and  his  assignee  becomes 
invested  by  his  appointment  with  the  title  of  the  bankrupt  to  all 
his  effects,  and  he  can  maintain  any  suit  in  law,  or  in  equity,  for 
the  recovery  of  any  property  or  debt  belonging  or  due  to  the 
bankrupt,  that  the  bankrupt  himself  could  have  done.  It  is  con- 
tended that,  as  the  bankrupt  act  authorises  the  assignee  to  sell 
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all  tlje  assets  or  effects  of  the  bankrupt,  whether  they  be  proper- 
ty in  possession  or  mere  rights  of  action,  out  of  this  authority  to 
sell  grows  the  right  of  the  purchaser  to  sell  for  a  debt  assigned  to 
iiim  by  the  assignee,  in  his  own  name,  notwithstanding  such  debt 
be  not  assignable  by  the  rules  of  the  common  law.  The  third 
seGtion  of  the  act,  after  declaring  that  the  decree  in  bankruptcy 
shall  divest  the  bankrupt  of  all  his  rights  and  title  to  property,  &c., 
and  providing  for  the  appointment  of  assignees,  declares  "the  as- 
signee so  appointed  shal  I  be  vested  with  all  the  rights,  titles,  powers, 
and  authorities  to  sell,  manage  and  dispose  of  the  same,  and  to  sue 
for,  and  defend  the  same,  subject  to  the  orders  and  directions  of 
the  court,  as  fully  to  ail  intents  and  purposes,  as  if  the  same  were 
vested  in  or  might  be  exercised  by  such  bankrupt,  before  or 
at  the  time  of  his  bankruptcy  declared  as  aforesaid,"  &c.  This 
section,  we  think,  very  clearly,  was  designed  to  clothe  the  as- 
signee with  all  the  right,  title,  and  power  over  the  assets  of  the 
bankrupt,  of  whatever  kind  or  nature  they  might  be,  that  the 
bankrupt  himself  possessed  before  his  bankruptcy,  but  no  more. 
In  all  cases,  where  the  bankrupt  could  sue,  the  assignee  can  sue; 
where  the  bankrupt  could  convey  the  legal  title,  the  assignee 
can;  but  we  are  entirely  satisfied  that  it  was  not  the  design  or 
intention  of  the  act  to  enable  the  assignee  to  convey  a  legal  title, 
where  by  the  rules  of  law,  the  bankrupt  himself  could  not.  The 
act  merely  strips  the  bankrupt  of  all  his  rights  to  property,  and 
gives  them  to  his  assignee,  in  the  same  plight  and  condition  that 
the  bankrupt  possessed  them.  The  assignee  may  then  sue  for 
them,  or  sell  the  effects,  as  the  bankrupt  could,  but  his  act  of 
sale  will  give  the  purchaser  no  other  title,  than  a  sale  by  the 
bankrupt  before  his  bankruptcy  would  confer.  The  assignee 
stands  iu  the  shoes  or  stead  of  tlie  bankrupt,  and  may  lawfully 
do  every  act  that  the  bankrupt  could,  but  he  can  do  no  more. 
If  the  bankrupt  could  not  give  a  legal  title  by  his  sale,  the  as- 
signee cannot.  This  we  think  is  the  fair  and  reasonable  con- 
struction of  the  third  section  of  the  act.  Whether  Congress 
could  enable  an  assignee  in  bankruptcy  to  sell  a  chose  in  action, 
and  thereby  to  give  his  vendee,  or  purchaser,  the  legal  title,  is  a 
question,  in  our  opinion,  not  presented  in  this  case ;  for  we  do 
not  think  that  such  was  the  design  or  intention  of  the  act.  But 
it  was  merely  intended  to  give  him  the  same  powers  that  the 
bankrupt  had,  and  to  attach  to  his  acts  the  same  legal  consequences. 
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In  the  ca^e  of  Birch  w.  Tillocsoiv,  16.  Ala.  3S7,  the  q.uestio» 
he»e  pBesenled  was  not  deci()ed  \*y  the  cmut^  but  was  express- 
\y  waived,  because  we  tiui  not  consider  that  it  was  necessaiy  lo 
decide  it.  We  are  clearly  of  the  opinion  that  the  court  erred, 
a<id  the  j^mlgiTiem  najust  be  reversed,  and  the  cause  renia»ded. 


WILKINSON^  V3.  M06EL.EY. 

T...  It. i'p  often  a  matter  of  difliculty  ta  determine  whetliei  an  aetion  is 
in  form  ex  contnidu  or  ex  delicto.  Perluip.s  the  best  criterion  is  this ;  if 
tile  cause  of  action,  as  stated  in  the  dedaratis-n,  arises  from  a  breach 
of  proiTiise,  tbe  action  is  ex  contractu,  bfrt  if  ivctm  a  breach  of  duty, 
gEowing,  CMit  of  tlifi  contsacty  it  is  in  form  ex  deiieto,  and  case. 

2_  But  wlietlier  an  action  be  in  form  assumpsit  or  case,  the  proof  must 

-  correspond  with  the  declaration.  Wliere,  therefore,  the  declaratiou 
alleges  rnetely  tlie  hiring  of  a  slave  and  tlie  promise  of  the  defendant. 
'  to  treat  tlie  slave  with  care  in  case  of  sickness  and  to  call  in  a  phy- 
sician, if  necessary,  and  from  die  non-observance  of  these  pi-omises,, 
deda««s  tlie  plaintiffs  right  to  recover,  proof  that  xhe  slave  w&b  hired 
sn  a  particular  place  and  for  a  particiilai-  serTice,  and  that  it  was  a- 
term  of  the  contract  that  tlie  slave  sho«irid  not  be  se-hired  and  sent  from, 
that  place,  or  be  employ  etl  in  a  different  service-  is  variant  from  the 
declaration,  and  will  not  authorise  ;\  reewvery. 

3.  Where  one  hires  a  .slave  for  a  limited  dune,  andf«ils  at  the  expira- 
tion of  the  term  to  re-dcliver  him  to  the  o^'ner,  lie  ispima  facie  liable 
for  his  vain®-;  but  if  \t  be  si«>wn  thai  the- slave  fex*  died  during  the 
term  for  which  he  was  hired,,  it  devolves  on  the  mvner  to-  show  that 
the  death  resulted  from  a  vioiation  of  dutj  on  the  part  oi  the  hirer. 

Error  to  the  Circuit  Court  of  Montgomery.     Tried  before 
ibe  Hon.  Thomas  A.  Walker. 

This  was  an  aetron  bj  the  defendant  against  the  plaintiff  in 
error.  The  decferalioo  contains  two  caunts.  Tiie  first  alleges 
in  substance  thai  on  tl>e  first  day  of  February  184-1,  the  plaintiff 
hired  to  the  defend'am  a  negro  girl,  by  the  name  of  Adahne,  for 
one  year,  for  a  reasonable  reward  to  be  paid  to  the  said  plaintifT 
for  her  services,  aad  in  consideration  >liereof,  the  defendant  un- 
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dertook  and  promised  that  while  said  girl  was  under  his  charge 
and  control  according  to  the  terms  of  hiring,  he  would  treat  her 
in  a  careful,  proper,  and  moderate  manner,  and  in  case  of  sick- 
ness, that  she  should  receive  careful  and  proper  treatment,  and, 
if  necessary,  that  he  would  employ  a  physician  to  attend  her, 
and  that  afterwards,  the  said  girl  hecame  sick  and  required  care- 
ful attention,  medical  treatment,  and  the  care  and  attention  of 
a  physician;  yet  the  said  defendant,  not  regarding  his  promi:?e 
and  undertaking,  would  not  bestow  careful  attention  on  said  girl, 
nor  afford  her  proper  treatment,  and  did  not,  nor  would  employ 
a  physician  to  attend  her,  and  by  means  of  the  defendant's  care- 
lessness and  neglect,  and  for  want  of  the  care  and  ireament  of  a 
physician,  the  girl  died.  The  second  coimt  resembles  the  first 
in  all  the  material  averments,  except  that  it  is  not  alleged  that  the 
defendant  undertook  to  employ  a  physician  to  attend  the,  girl  in 
case  of  sickness,  but  it  avers  that  he  promised  to  treat  her  with 
proper  care  and  attention,  and  that  she  died  from  neglect. 

The  evidence  conduced  to  show  that  the  plaintiff  hired  the 
girl  to  the  defendant  about  the  time  alleged,  as  a  cook.  The 
plaintiff  and  the  defendant  resided  in  the  city  of  Montgomery, 
and  the  plaintiff,  during  the  negotiation,  informed  the  defendant 
that  his  reason  for  hiring  the  girl  in  Montgomery  was,  that  it  was 
more  healthy  in  the  city  than  in  the  country,  and  that  he  had  for 
some  years  preceding  hired  her  in  the  country,  but  iiad  deter* 
mined  that  year,  to  hire  her  in  town.  It  appeared  that  after  a 
few  months,  and  before  the  term  of  hiring  expired,  the  defend- 
ant re-hired  the  girl  to  one  A.  B.  Hughes,  without  the  knowl-. 
edge  or  consent  of  the  plaintiff;  that  Hughes  lived  about  four 
miles  from  Montgomery,  and  the  girl  was  put  to  work  in  the 
field,  and  that  she  was  there  taken  sick,  and  the  overseer  of  Hughes 
gave  her  medicine,  and  treated  the  case  until  she  died,  no  |ihy- 

«ician  having  been  called  in  to  attend  her.     Physicians  were  ex- 

•  •  •  1 

nmined  as  to  the  disease  and  the  propriety  ol  the  treatment,  but 

it  was  uncertain  from  the  testimony  whether  the  treairaenl  of  the 

overseer  was  proper  or  not. 

The  court  instructed  the  jury,  first,  lliat  if  the  girl  was  hired 

to  the  defendaiit,  to  be  ke|)t  in  Montgonjery,  to  he  used  as  a 

cook,  and  he,  without  the  pcrujission  or  assent  of  the  plaintiff, 

re-hired  her  to  Hughes,  to  be  taken  to  the  country,  and  Hughes 

there  employed  her  in  a  iliffercnt  manner,  and  for  a   diffcreut 
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purpose  than  those  agreed  on  by  the  plaintiflf  and  the  defendant, 
and  the  girl  died,  it  was  such  a  breach  of  duty  on  the  part  of 
the  defendant  as  made  him  Uable.  Secondly,  that  if  the  hiring 
by  the  plaintiff  to  the  defendant  was  not  special,  then  it  was  the 
duty  of  the  defendant  to  show  affirmatively  that  the  overseer  of 
Hughes  had  treated  the  girl  with  his  (Hughes')  knowledge  and 
consent,  and  in  the  same  way  that  a  skilful  man  would  have 
treated  her,  and  if  the  defendant  had  not  proved  this  to  their  sat- 
isfaction, he  was  liable. 

The  charges  of  the  court  are,  among  others  not  noticed  in 
the  opinion,  the  errors  now  assigned. 

^   Williams  &  Pryor,  for  the  plaintiff  in  error: 

1.  A  variance  between  the  proof  and  the  contract  declared 
on,  is  fatal. — McLendon  v.  Godfrey,  3  Ala.  181 ;  Jaureme  v. 
Baker,  5  Wend.  301 ;  Connry  v.  Porter,  3  East.  2;  White  v. 
Wilson,  2  Bos.  &  Pull.  116 ;  Burton  v.  Wright,  2  Doug.  665, 
and  see  Churchill  v.  Wilkins,  1  Terra  R.  447,  and  Crawford 
V.  Morrell,  8  Johns.  253. 

2.  The  rule  is  the  same  whether  the  action  be  assumpsit,  or 
a  special  action  on  the  case. — Livingston  v.  Cox,  6  Barr,  360  ; 
Bank  of  Orange  v.  Brown,  et  al.  3  Wend.  158. 

3.  The  second  char£i;e  of  the  court  was  erroneous.  After  the 
death  of  the  slave  was  shown,  the  burden  of  proof  was  on  the 
plaintiff  to  show  that  the  defendant  had  occasioned  it  by  a  vio- 
lation of  his  duty. — Story  on  Bailments,  <^  410;  Cooper  vs. 
Barton,  3  Camp.  5,  note. 

Elmore  &  Belser,  for  the  defendant. 

1.  The  placing  of  the  slave  on  Hughes'  plantation,  amounted 
to  a  conversion  of  her  by  Wilkinson. — S  Leigh.  566-7 ;  Meigs 
R.  459;  2  Pick.  613;  9  Lou.  213;  1  Cow.  322;  Story  on 
Bailments,  263,  and  272,  ^  397,  and  413. 

.  PARSONS,  J. — It  is  often  a  matter  of  difficulty  to  deter- 
mine whether  an  action  is  in  form  ex  contractu  or  ex  delicto.  Per- 
haps the  best  criterion  is  this  ;  if  the  cause  of  action,  as  stated  in 
the  declaration,  arises  from  a  breach  of  promise,  the  action  is  ex 
contractu  ;  but  if  the  cause  of  action  arises  from  a  breach  of  duty, 
growing  out  of  the  contract,  it  is  in  form,  ex  delicto  and  case. 


JUNE  ttHM;  ]  850.  291 


Wilkinson  v.  Moseley. 


For  instance,  if  the  declaration  allege  the  hiring  of  a  horse  to 
ride  to  a  certain  place,  and  that  the  defendant  rode  him  so  im- 
moderately that  he  died,  this  would  be  case;  for  the  contract  of 
hiring  imposed  upon  him  the  duty  to  ride  in  reason,  or  not  un- 
reasonably fast ;  but  if  the  declaration  allege  the  hiring,  and  that 
he  promised  to  ride  with  reasonable  speed,  but  not  regarding  his 
promise  he  rode  the  horse  immoderately,  whereby  he  died,  the 
action  may  be  considered  assumpsit.  So  the  duly  or  obligation 
of  one,  who  hires  a  slave,  is,  to  trea  thim  with  care,  and  should 
the  hirer,  in  violation  of  that  duty,  over-work  the  slave,  or  re- 
fuse to  furnish  him  with  suitable  provisions,  in  consequence  of 
which  he  dies,  the  owner  may  sue  him.  and  declare  either  in  as- 
sumpsit or  case ;  if  he  declare  in  assumpsit,  the  declaration 
must  allege  a  promise  to  work  the  slave  reasonably  and  to  fur- 
nish him  with  suitable  provisions,  and  then  a  breach  of  that 
promise  ;  but  if  he  declare  in  case,  it  will  be  sufficient  to  allege 
the  hiring  and  the  tortious  conduct  of  the  hirer,  whereby  the 
death  of  the  slave  occurred.  This  we  think  to  be  the  result 
of  all  the  cases.  But  whether  the  action  be  in  form  assumpsit 
or  ca^e,  it  is  beyond  doubt  certain  that  the  proof  must  corres- 
pond with  the  declaration.  Mr.  Chitiy  says,  "that  in  an  action 
on  the  case,  founded  on  an  express  or  implied  contract,  as  against 
a  carrier,  attorney,  agent,  inn-keeper,  or  other  bailee,  for  negli- 
gence, the  declaration  must  correctly  state  the  contract,  or  the 
particular  duty,  or  consideration,  from  which  the  liability  results, 
and  on  which  it  is  founded,  and  that  a  variance  in  the  descrip- 
tion of  the  contract,  though  in  an  action  ex  delicto,  may  be  as 
fatal  as  if  it  were  ex  contractu. — Chitty's  PI.  vol.  1,  384.  In 
this,  we  think,  the  author  is  fully  supported  by  the  cases  of  Ire- 
land V.  Johnson  &  Vaughn,  I  Bing.  N.  C.  162  ;  3  Brod.  &  Bing. 
54  ;  and  many  others  that  might  be  cited.  Whether  the  plain- 
tiff in  declaring  in  case  on  a  duty  growing  out  of  the  contract  is 
bound  to  set  out  all  the  contraf;t,  or  only  that  portion  of  it,  out 
of  which  the  duty  arises,  it  is  not  necessary  to  decide.  We 
should,  however,  be  inclined  to  think  that  it  would  not  be  ne- 
cessary in  every  case  to  set  out  the  entire  contract,  but  that  so 
much  of  it  as  showed  the  dtity  imposed  thereby  on  the  defend- 
ant would  be  sufficient.  Yet  it  is  very  clear  that  the  acts  or 
omissions  of  the  defendant,  which  arc  insisted  on  as  a  tortious 
violation  of  the  duty  imposed  by  his  contract,  must  be  proved 
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as   alleged  ;  olhetwise  we  should  depart  from   tlie  well  settled 
rule  that  the  allegata  and  probata  must  correspond. 
■,    Testing  the  declaration  and  the  proof  by  this  rule,  we  are  clear 
in  the  opinion  that  the  court  erred  in  the  first  charge  given  to  the 
jury.     This  was,  tliat  if  the  girl  was  hired,  to  be  kept  in  the  city 
of  jNIontgomery,  and  to  be  employed  as  a  cook  by  the  defendant, 
and  without  the  permission  or  assent  oflhe  plaintiff,  here-hired  her 
to  Hughes,  to  be  taken  to  the  country  and  employed  in  a  differ- 
ent manner,   it  was  such  a  breach  of  duty  as  rendered  the  de- 
fendant liable.     Now  if  it  be  admitted  that   the  evidence    war- 
ranted this  cliarge  to  the  jury,  yet  it  is  certain  that  the  declara- 
tion contains  no  averment,   that  it  was  a  term  of  t\\e  contract  of 
hiring,  that  the  defendant  should  not  re-hire  the  slave  to  go   to 
the  country,  or  to  be  otherwise  employed  than  as  a  cook.     The 
declaration  alleges  merely  the  hiring  and  the  promise  of  the  de- 
fendant to  treat  her  with  care  in  case  of  sickness,  and  should  it 
be  necessary,  to  call  in  a  physician,  and  the  right  of  the  plaintiff 
to  recover  is  based  by  the  declaration  on  tlie  non-observance  of 
tliese  pron)iscs.     Tiie  court,  however,  instructed  the  jury,  that 
if  the  evidence  showed  that  it  was  a  term  of  the  contract  that  the 
slave  should  not  be  re-hired  to  go  out  of  the  city,  and  he  em- 
|)!oyed  in  a   different  service,  the  plaintiff  could   recover.     If 
this  be  correct,  he  would  be  permitted  to  recover  on  the  viola- 
tion of  a  terra  of  the  contract  not  set  forth  in  the  declaration,  and 
even  wliere  no  term  of  the  contract,  as  described  in  the  decla- 
ration, had  been  violated.     To  allow  this  would  sim[)ly  amount 
to  permitting  a  plaintiff  to  declare  for  one  thing,  and  to  recover 
for  another. 

We  think  the  second  instructions  of  the  .court  were  also  er- 
roneous. It  is  true  that  if  one  hire  a  slave  for  a  limited  time,  and 
fails  to  deliver  him  back  to  the  owner  at  the  expiration  of  the 
term  of  hiring,  he  would  be  yri  ma  facie  liable  for  his  value;  tor 
it  is  a  duty  in)posed  by  the  contract,  that  he  will  re-deliver  the 
slave  to  him  at  the  expiration  of  the  term.  Yet  if  the  defendant 
showed  that  the  slave  had  died  during  the  term  of  hiring,  this 
would  acquit  him,  unless  it  was  shown  in  reply  that  the  death 
of  the  slave  was  the  result  of  some  violation  of  duty,  imposed  on 
the  defendant  by  the  terms  of  the  contract ;  but  if  the  death  of  the 
slave  alone  be  »howu  by  the  defendant,  the  burthen  of  proof  is  on 
the  plaintiff  to  show  that  the  death  resulted  from  a  violation  oT 
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duty  on  the  part  of  the  defeodaot.  It  may,  however,  often  happen 
in  practice,  that  the  proof  introduced  to  show  the  death  will  also 
show  the  circumstances  under  which  it  took  place,  and  it  is  then 
for  the  jury  to  determine,  under  all  the  proof,  whether  the  death 
was  the  result  of  the  violation  of  duty  on  the  part  of  the  defend-* 
ant,  or  whether  it  was  from  causes  beyond  his  controU 

This  view  shows  that  the  judgment  must  be  reversed  and  tho 
cause  remanded  for  another  trial,  and  we  deem  it  unnecessary  ta 
decide  any  other  of  the  many  questions  pre&ented  by  the  assign- 
ments of  error,  as  they  will  not  probably  arise  precisely  under 
the  same  circumstances  upon  a  future  trial.  If  the  declaration 
should  be  amended,  and  the  proof  should  show  that  it  was  a 
term  of  the  contract  of  hiring  that  the  slave  should  not  be  re- 
hired  out  of  the  city  of  Montgomery,  it  will  then  be  time  enough 
to  decide,  whetlier  the  violation  of  that  term  of  the  contract  would 
render  the  defendant  liable.  It  may  be  remarked,  however, 
that  the  cases,  rcfered  to  by  the  counsel  in  argument,  will  proba^ 
biy  guide  the  court  correctly,  should  it  become  necessary  to  de- 
cide that  question  on  another  trial.  Let  the  judgment  be  revers-^ 
ed,  and  the  cause  remanded. 


THE  STATE  vs.  WEAVER  et  als. 

1.  The  legal  sufficiency  of  an  indictment  cannot  be  tested  upon  de- 
murrer to  the  scire  facias  issued  on  a  forfeited  recognizance,  but  the 
defendant  should  appear  and  answer  to  the  indictment  itself. 

2.  A  recognizance  to  ajipear  and  answer  an  indictment,  to  be  prefercd 
at  a  future  time  against  the  principal  recognizor,  need  not  set  out  die 
offence  charged  with  die  technical  accuracy  required  in  the  indict- 
ment, but  it  will  be  sufficient,  if  die  oflence  l>e  substantially  described. 

3.  A  charge  of  ''pcrsuatling  and  inducing  a  negro  woman  slave,  named 
A.,  the  property  of  J.  K.,  to  leave  her  master's  premises  and  employ, 
with  a  view  to  take  said  slave  to  another  State  and  convert  her  to 
his  own  use,"  though  not  in  the  technical  language  of  the  statute,  is 
a  substantial  description  of  an  offence  embraced  by  its  provisions. 
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ERaoR  to  the  Circuit  Court  of  Sumter.     Tried  before  the 


Hon.  George  W.  Stone. 


"O 


This  was  a  proceeding  by  scij-e  facias  against  the  defendants 
upon  a  bail  bond  for  the  appearance  of  James  Weaver  to  an- 
swer to  an  indictment  to  be  prefered  against  him,  &c.  The 
writ  o^  scire  facias  recites  that  "James  Weaver,  being  solemnly 
called  to  come  into  court  and  answer  unto  the  State  of  Ala- 
bama on  an  indictment  prefered  against  him  for  persuading  and 
inducing  a  negro  woman  slave,  named  Ann,  the  property  of 
John  Kennedy,  to  leave  her  master's  premises  and  employ,  with 
a  view  to  take  said  slave  to  another  State  and  convert  her  to  his 
own  use,"  &c.  To  this  sci.  fa.  the  defendants  appeared  and 
pleaded  that  there  was  but  one  indictment  on  record  in  said  Circuit 
Court  against  said  James  Weaver,  and  they  set  the  same  out  in 
their  plea,  the  same  being  an  indictment  against  him  for  feloniously 
stealing  and  carrying  away  a  slave  named  Ann,  tlie  property  of 
John  Kennedy,  of  the  value  of  six  hundred  dollars,  with  a  view 
to  convert  said  slave  to  his  own  use.  The  second  count  in  the 
indictment  charges  that  the  defendant  did  feloniously  entice 
away  said  slave,  with  a  view  to  convert  her  to  his  own  use,  &c., 
and  that  for  failing  to  appear  and  answer  to  the  foregoing  indict- 
ment, the  judgment  nisi,  in  the  scire  facias  mentioned,  was  ren- 
dered: Wherefore  they  pray  the  same  may  be  inspected  by  the 
court,  and  they  pray  judgment  whether  the  said  plaintiff  ought 
to  have  the  aforesaid  action  against  them,  &c.  To  this  plea 
there  was  a  demurrer,  which  was  overruled  by  the  court,  and  the 
solicitor  for  the  State  refusing  to  reply  to  said  plea,  judgment 
was  rendered  by  the  court,  discharging  the  defendants.  To  re- 
verse this  judgment  the  State  prosecutes  this  writ  of  error. 

Attorney  General,  for  the  State: 

1.  The  plea  was  bad,  for  there  was  po  variance  between  the 
recognizance  and  the  scire  facias,  and  no  material  vajriance  be- 
tween the  recognizance  and  the  offence  charged  in  the  second 
count  of  the  indictment.  Superadded  words  of  condition,  be- 
yond what  the  statute  requires,  will  not  invalidate  the  recogni- 
zance.— Howie  &  Morrison  v.  The  State,  lAla.  113. 

2.  The  plea  was  bad  in  not  denying  that  there  was  any  such 
recos'niz^'^'^''  -^^   '  -  --'^  recited  in  the  scire  facias.     The  fact 
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that  the  plea  was  taken,  in  short,  by  consent,  will  not  alter  the 
case. — Gayle  v.  Randle,  4  Port.  232. 

3.  The  conusors  are  bound  by  the  terms  of  their  recogni- 
zance. The  appearance  of  the  parly  is  its  chief  end,  and  the 
Want  of  an  indictment  against  the  party,  in  the  court  to  which  he 
is  bound,  is  no  excuse  for  not  appearing. — State  v.  Sieret,  G 
Halst.  R.  124 1  State  v.  Cooper,  2  Blackf.  226.  The  court, 
and  not  the  party,  must  judge  of  the  necessity  of  his  appear- 
ance. A  party  is  not  legally  discharged,  except  by  an  order  of 
court  to  that  effect. — Authorities  anjira,  and  11  Mod.  200,  cited 
in  Viner's  Abr.  16S,  D;  2  Hawk.  173;  1  Chitty  Cr.  Law,  105^ 
and  authorities  there  cited;  Ellison  v.  State,  8  Ala.  273;  Shreeve 
&  Knapp  V.  State,  11  ib.  678. 

Vary  &  Vary,  for  the  defendant: 

1.  There  is  no  such  crime  known  to  the  law  of  this  State  as 
is  recited  in  the  judgment  nisi. — Clay's  Dig.  419,  "^'^  16,  18. 
It  must  be  an  offence  known  to  the  law  to  sustain  the  judgment 
nisi. — Whitted  v.  The  Governor,  6  Port.  335;  Howie  &  Morri- 
son V.  The  State,  1  Ala.  113-19. 

2.  The  bond  is  defective  and  absolutely  void.  In  cases  of 
bail  bond,  if  it  appear  upon  the  face  of  the  declaration  that  the 
bond  has  been  made  contrar}  to  the  provisions  of  the  statute^ 
the  defendant  may  demur  or  move  in  arrest  of  judgment. — 
Chitty's  PI.  vol.  1,  484.  The  obligors  in  this  bond  did  not 
become  bound  for  the  appearance  of  Weaver  to  answer  the  of- 
fence set  forth  in  Clay's  Dig.  419,  "^  16,  nor  the  one  in  the 
•§  18  ib.,  nor  in  any  other  act  of  this  State,  nor  to  answer  any 
offence  known  to  the  common  law. 

3.  Variance  between  the  judgment  wisi  and  the  indictment. 
Neither  the  bond  nor  the  judgment  7iisi  show  that  the  obligors 
became  bound  for  Weaver's  appearance  to  answer  tliis  indict- 
ment. It  is  not  law  that  the  obligors  should  he  held  liable  for 
the  default  of  the  accused  to  answer  any  other  than  the  identi- 
cal charge  specified  in  their  obligation.  It  is  necessary  in  order 
to  show  a  breach  of  a  recognizance  that  the  accused  was  called 
to  answer  the  same  charge  which  his  recognizors  have  stipulated 
that  be  should  answer.  Any  charge  variant  from  the  condition 
of  the  recognizance  will  not  show  a  breach,  and  a  judgment  wwi 
cannot  be  supported. — Badger  &  Clayton  v.  The  Slate,  6  Ala. 
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21-24;  6  Port.  335;  1  Ala,  113-19;  15  ib.,  436-43.  The  re- 
cognizors are  entitled  to  stand  on  the  condition  they  have  stipu- 
lated, and  the  State  must  show  affirmaiively  all  that  is  necessary 
to  charge  them. — Howie  &  Morrison  v.  The  Slate,  1  Ala.  119» 

CHILTON,  J. — We  think  the  plea  in  this  case  was  bad, 
and  constituted  no  bar  to  the  prosecution  of  the  scire  facias^ 
and  that  the  demurrer  should  have  been  sustained  to  it;  but  as 
tliis  demurrer  would  have  reached  back  to  the  scire  fiicias,  we 
must  look  to  that  to  determine  whether  it  can  be  supported.  If 
it  cannot,  the  result  of  the  case  in  ihc  court  below  is  correct, 
and  we  would  not  reverse,  because  no  injury  has  resulted  to  the 
State. 

The  indictment  recited  if!  the  judgment  nisi,  for  failing  to  ap- 
pear and  answer  which,  the  parties  defendant  were  put  in  de- 
fault, is  fov  pursuadi/ig  and  inJucing  ihe  slave  to  leave  her  mas- 
ter's premises  and  employ,  with  a  view  to  take  lier  to  another 
State,  and  convert  her  to  his  own  use. 

The  statute  enacts,  "If  any  person  shall  directly  or  indirect- 
ly persuade  or  induce  any  slave  to  leave  his,  her,  or  their  mas- 
ter or  mistress'  service,  with  the  intent  and  design  to  depart  or 
escape  to  some  other  country,  where  such  slave  may  enjoy  his 
or  her  freedom,  or  shall  harbor  or  conceal  such  slave,  &c.,  he 
shall  on  conviction  be  punished,  by  imprisonment  in  the  peni- 
tentiary for  a  period  not  less  than  five,  and  not  exceeding  fifty 
years." — Clay'sDig.  419,  ^  16.  It  is  very  clear  that  the  offence, 
specified  in  the  indictment  recited  in  the  judgment  nisi,  is  not  the 
crime  denounced  by  the  section  of  the  penal  code  above  quoted. 

The  18th  section  on  the  same  page,  declares  that  every  per- 
son, who  shall  inveigle,  steal,  carry,  or  entice  away,  any  such 
slave,  with  intent  to  convert  such  slave  to  his  own  use,  or  the 
use  of  any  other  person,  or  to  enable  such  slave  to  reach  some 
other  State  or  country,  where  such  slave  may  enjoy  freedom, 
such  person  on  conviction  shall  be  punished,  by  imprisonment 
in  the  penitentiary  for  a  period  not  less  than  ten  years.  We 
are  of  the  opinion  that  this  section  would  not  sustain  the  indict- 
ment which  the  scire  facias  shows  the  defendant  was  called  to 
answer.  The  terms,  induce  or  persuade,  are  not  synonymous 
with  inveigle,  steal,  entice,  or  carry  away,  and  the  penal  code  it- 
self makes  the  distinction,  by  using  the  terms  respectively  as  ap- 
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plicabie  to  dlffereat  grades  of  offences  in  respect  to  the  slave  "i 
population  of  the  State.  The  indictment  then,  asset  out  in  the.  t 
Judgment  rusi^  not  conforming  to  any  statute,  cannot  be  support-  , 
ed,  and  as  at  tlie  conunon  law,  no  such  offence  existed,  the^ctVc 
fiuias  stands  as  though  the  party  was  called  to  answer  an  insuffi-  ; 
cient  indictment,  ,, 

But  it  by  no  means  follows  that  because  tlie  indictment  is  in-  > 
sufficient,  the  defendant  is  discharged  from  his  obligation  to  ap-'  j 
pear  and  respond  to  it  in  some  of  the    modes  allowed  by  the  „ 
practice  of  the  courts.     Had    he  appeared,  and  succeeded  iu   , 
quashing  the   indictment,    the  solicitor  could    have  prefered  a  ', 
new  bilL     We  do  not  think  that  it  is  proper  to  test  the  legal  suffi-  ,t 
ciency  of  an  indictment  upon  a  demurrer  to  a  scire  faciiui^  but.; 
the  defendant  should  appear  and  answer  to  the  indictment  itself.  *^ 
When  a  party  is  recognised  to  appear  before  the  court  to  answer 
to  an  indictment  to  be  prefered  against  him  in  future  for  tiie  vio- 
lation of  a  criminal  law,  it  is  not  required  that  the  recognizance 
should  set  forth  with  techMical  accuracy  the  indictment,  which 
the  State  may  exhibit  against  him.     This  cannot  well  be  done. 
But  the  offence  for  which  ilie  party  is  recognised  to  appear  may 
be  staled  in  general  terms,  and  the  judgment  nisi  need  only  set 
forth  that  the  accused  was  required  to  answer  the  charge  wljlch 
his  recognisors  have  stipulated  he  should  answer;  that  he  made 
default,  aad  that  the  recognizance  thereby  became  forfeited,  un- 
less, &;c. — Howe  &  Morrison  v.  The  State,  i  Ala.  118.     The 
authorities  cited  by  the  Attorney  General,  are  ample  to  show 
that  the  person  recognised  must  appear  tn  such  case,  and  that 
a  plea  that  no  indictment  was  exhibited  against  him  at  the  terra    . 
tie  stipulated  to  appear,  or  since,  is  neither  good  in  form,  nor 
substance.     Much  less  is  it  an  answer  to  the  scire  facias  that  the 
grand  jury  have  found  a  good  bill  of  indictment  against  him  for 
stealing  the  slave,  named  in  the  recognizance  as  having  been 
pursuaded  and  induced  to  quit  her  master's  premises  and  em- 
ploy, with  a  view  to  her  being  taken  out  of  the  Slate  and  con- 
verted by  the  accused  to  his  own  use.     There  is  no  question 
here  as  to  a  variance  between  the  condition  of  the  recognizance 
and  the  judgment  nui.     The  objection  is,  thai  the  charge  alleged 
againsl  the  defendant,  as  shown  by  the  recognizance  and  set  fortii 
in  ihe  judgment  riisi,  does  not  constitute  an  offence  cognizable 
by  the  laws  of  this  Slate.     We  have  seen  that  an  indicttneii 
21 
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pursuing  tlie  words  of  this  recognizance,  descriptive  of  tlie  of- 
fence, could  not  be  supported,  but  we  bave  yet  to  find  a  case 
where  it  is  decided  that  the  recognizance  should  set  forth  the 
offence  with  the  particularity  required  in  an  indictment. 

In  the  case  before  us;  the  iccognizance  does  bind  the  par- 
ty to  answer  for  a  breach  of  the  criminal  law.  not  describing  if 
in  the  technical  language  in  the  statute,  but  substantially.  We 
should  be  in  a  most  deplorable  condition  truly,  if  it  weFe  no 
breach  of  the  crirninsl  law  of  the  State  for  one  person  "^o  per- 
suade and  induce  the  slaves  of  another  fo  Icace  the  pycmises  and 
employ  of  their  oimer,  trith  a  view  to  take  said  scares  to  another 
State  and  convert  them  to  Ms  own  use.""  If  a  good  tndictnjenf 
could  not  be  framed  upon  sncb  a  charge  as  this,  (construing  the 
term  convert  in  its  legal  sense  as  a  tortious  appropfK'tion  of  ths 
property  of  another  to  tfee  offender's  €«vd  use,)  ttien  &«r  Legis- 
lature has  been  guilty  of  a  most  rema&afele  oversight  indeed,  and 
one,  which,  in  the  present  posture  of  affairs,  raiglit  well  excite 
alarm  and  apprehension  for  the  security  of  the  slave  property  of 
the  Slate.  But  such  is  nol  the  case.  The  law  makes  ample 
provision  for  the  putnshmem  of  all  such  offenders.  Laying  out 
of  view  the  technical  language  which  should  be  used  in  framing 
the  iivdictment,  as  foreign  from  the  cjuestion  before  us,  the  sub- 
stanc«  pf  the  offence  denounced  by  the  statute  is  sufficienrFy 
stated  to  require  the  defendant  to  appear  and  answer.  In  ihe 
language  of  this  court  (per  Okmond,  J,,)  in  Mooney  v.  The 
State,  "  it  is  the  infkience  exerted  over  the  mind  ofrhe  slave,  as 
an  intelligent  being,  to  quit  his  master^s  service,"'  which'  is  the 
evil  the  statute  designed  to  remedy.  *'  This,**  says  he,  is  "  con- 
summaied  when  the  slave  by  promises  or  jjer suasions  is  induced 
JO  abandon  his  master'^s  sen'ice,^  &c. — S  Ala.  3.33. 

But  it  is  supposed  that  the  view  we  lake  of  the  sufficiency  of 
this  recognizance  is  opposed  to  the  previous  decisions  of  this 
court.  The  counsel  is  virh&lly  mistaken.  On  the  contrar)', 
while  it  is  opposed  to  none,  it  is  sustained  by  several  analogous 
in  principle.  In  Hall  v.  The  State,  9  Ala.  827,  the  stipulation 
in  the  recognizance  was  that  the  accused  should  appear,  &;c., 
to  answer  a  charge  to  be  exhibited  against  him  "for  carrying 
concealed  weapons"  and  it  was  held  sufficient,  although  the 
statute  on  which  the  prosecution  was  founded  declared  that 
"  every  one  who  shall  hereafter  carry  concealed  about  his  per- 
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son  a  bovvie  knife,  or  knife  or  instrument  of  a  like  kind  or  de-  • 
scription.  by  whatever  name  called,  dirk,  or  other  deadly  vveap-  " 
on,"  &c.,  "unless  such  person  be  threatened  With,  or  have  good 
cause  to  apprehend  an  attack,  or  be  traveling  or  setting  out  on 
a  journey,  shall,  on  conviction,"  &c. — Clay's  Dig.  4-3G  §  4.  So 
in  Bowden  v.  The  State,  9  Ala.  58.  the  recognizance  stipulated 
"  to  answer  a  charge  against  him  for  resisting  process^  Now 
no  one  would  hold  that  an  indictment  in  these  words  would  be 
good,  the  statute  making  liie  offence  consist  in  knowingly  or 
wilfully  resisting  or  opposing  any  office  of  this  Stale  in  serving^'  ■ 
or  attempting  to  serve  or  execute  any  legal  writ,  &c.  Yet  it  was 
held  sufficient.  So  also,  in  Hall  et  al.  v.  The  State,  15  Ala.  ' 
431,  the  recognizance  stipulated  that  the  accused  should  appear, 
&c.,  and  answer  to  a  bill  of  indictment,  pending  in  said  court 
against  him  for  a  consinracyy  It  was  objected  by  the  counsel 
that  the  recognizance  was  not  sufficient  to  sustain  any  judgment 
of  forfeiture,  as  it  mentioned  no  legal  offence,  but  this  court,  af- 
ter recurring  to  the  decisions  I  have  quoted,  and  other  authori- 
ties equally  pointed,  say  that  it  is  not  objectionable  for  generali- 
ty, although  it  would  have  been  more  regular  to  have  set  out  the 
particular  conspiracy   with  which  the  accused    was  charged. 

The  true  doctrine  is  laid  down  in  The  People  v.  Blackman, 
17  Wend.  255,  cited  and  approved  by  this  court,  in  Hall  v. 
The  State,  9  Ala.  827,  and  15  ib.  435,  that  the  recognizance  is 
valid  if  the  offence  be  substantiallij  charged,  though  not  in  the 
language  of  the  statute.  It  would  open  a  new  field  of  litigation 
in  criminal  cases,  if  the  most  flagitious  crimes  could  go  unpun- 
ished, and  the  perpetrators  of  them  be  discharged,  by  reason  of 
informalities  in  the  recognizance  in  failing  to  describe  the  offence 
with  technical  accuracy,  or  for  informalities  or  irregularities  in 
warrants  of  commitment,  &c. — See  on  this  subject  Clay's  Dig. 
469,  ^  40. 

The  case  of  the  Governor  v.  Jackson,  15  Ala.  703,  has  no 
application  to  the  case  before  us.  There  a  recognizance  was 
taken  by  a  sheriff  on  the  charge  of  a  felony.  The  statute  gave 
him  no  authority  to  take  it,  and  we  held  it  void.  Here  the  re- 
cognizance was  taken  before  a  circuil  judge  with  full  power  to 
act  in  the  matter. 

Could  we  entertain  the  least  doubt  as  to  whether  the  charge 
for  -fhich  thn  accused  in  this  rn<\'*  wns  recognised  to  appear  and 
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answer  at  court,  involved  an  offence  against  the  criminal  laws  of 
tliis  State,  then  we  would  consider  the  argument  of  the  counsel,, 
deduced  from  the  constitution,  which  declares  that  no  "person 
shall  be  accused,  arrested  or  detained,  except  in  cases  ascertain- 
ed by  law,"  but  we  should  be  sorry  to  doubt  upon  a  proposi- 
tion which  is  so  plain,  and  which  is  of  such  vital  interest  to  the 
people  of  the  State.  The  accused  must  appear  in  accordance 
with  the  stipulation  in  his  recognizance,  and  if  the  Slate  fails  to 
exhibit  a  charge  against  him,  he  will  be  entitled  to  his  discharge 
upon  a  proper  application.  Until  such  discharge,  he  must  ap- 
pear as  he  has  bound  himself  to  do.  Let  the  judgment  be  re- 
versed, and  the  cause  remanded. 


MAXCY  M.  KNIGHT. 

1 .  A  debt  payable  on  demand  will  not  bear  interest  until  a  demand  i» 
made,  or  a  writ  served. 

Error  to  the  Circuit  Court  of  Montgomery.  Tried  before 
the  Hon.  Thomas  A.  Walker. 

Saffold,  for  the  plaintiff  in  error,  cited  1  McCord,  370;  2 
Bail.  276  ;  4  Bibb,  246  ;  2  ib.  467 ;  15  Pick.  500 ;  9  ib.  1 12 ;  a 
Penn.  419;  1  Monr.  209;  6  Dana,  7. 

Elmore,  for  the  defendant.^ 

DARGAN,  C.  J. — This  suit  is  brought  on  a  bond,  by  which 
Maxcy  promised  and  obligated  himself  to  pay  to  Knight,  the  de- 
feadant  in  error,  thrfee  hundred  and  thirteen  dollars  and  ninety- 
one  cents,  on  demand.  Judgment  was  rendered  for  the  want 
of  a  "plea,  and  the  clerk  computed  interest  from  the  date  of  the 
instrument.  Maxcy,  the  defendant  below,  moved  the  Circuit 
Court  to  correct  the  judgment  as  to  the  amount,  and  to  have  the" 
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interest  computed  only  from  the  time  the  writ  was  served,  ai 
there  was  no  other  evidence  of  a  demand.  This  motion  was 
refused. 

When  a  debt  is  payable  on  demand,  whether  the  evidence  of 
it  be  a  bond  or  note,  or  whether  it  can  be  proved  by  parol  evi- 
dence only,  it  will  not  bear  interest  until  tire  demand  is  made. 
True  a  demand  need  not  be  made  to  entitle  the  party  to  his  writ, 
for  the  service  of  the  writ  is  a  sufficient  demand ;  but  in  the  ab- 
sence of  proof  of  any  other  demand  than  that  of  suit,  the  plain- 
tiff can  recover  interest  only  from  the  time  the  writ  was  served 
upon  the  defendant. — Patrick  v.  Clay,  4  Bibb,  246 ;  Hunt  v. 
Nevers,  15  Pick.  500. 

The  court  erred  in  refusing  to  have  the  judgment  corrected 
as  to  the  amount  the  plaintiff  was  entitled  to  recover,  and  it  must 
be  here  done  at  the  cost  of  the  defendant  in  error.  Let  the  judg- 
ment be  reversed  and  rendered  for  the  amount  of  the  bond,  with 
interest  from  the  date  of  the  service  of  the  writ. 


TOWNSEND  &  BROTHERS  t;^.  HARWELL. 

1.  Where  a  deed  of  assignment  for  the  payment  of  debts  is  made  to  a 
naked  trustee,  with  tlie  intent  on  the  part  of  tlie  debtor  to  delay,  iiin- 
der,  and  defraud  his  creditors,  tlie  assent  of  the  creditors  will  not  be 
presumed,  although  the  deed  devotes  the  \  rop  -rty  conveyed,  abso- 
lutely and  unconditionally,  to  the  payment  of  their  debts,  and  tlie 
trustee  did  not  participate  in  the  fraudulent  intent;  but  such  assign- 
meat  will  be  void  as  against  creditors,  who  have  acquired  a  lien  on 
the  property  before  an  actual  assent  is  given. 

2.  When  a  judgment,  rendered  on  a  special  verdict,  is  reversed,  tlie 
proper  practice  is  to  remand  the  cause,  in  order  that  the  primary 
court  may,  in  its  discretion,  grant  a  new  trial,  or  place  tlie  parties  in 
such  condition  as  will  advance  the  justice  of  the  case. 

ERaoR  to  the  Circuit  Court  of  Montgomery.     Tried  before 
Ihe  Hon.  Thomaa  A.  Walker.  t 
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The  defendant  in  error  was  summoned  to  show  cause  why 
an  alleged  transfer  of  a  note  made  by  the  garnishees,  McLeod 
&Leaird,  to  James  Davidson,  for  $1,240  23,  due  January  1st, 
1850,  should  not  be  declared  invalid  and  said  demand  sub- 
jected in  the  hands  of  the  garnishees  to  the  payment  of  the 
plaintiff's  claim  against  Davidson.  He  appeared  and  contested 
with  the  plaintiffs  their  right  and  interposed  an  absolute  deed  of 
trust,  executed  to  him,  as  trustee,  by  Davidson,  on  the  17th 
Jan.  1849,  for  the  benefit  of  all  his  creditors,  without  prefer- 
ence. The  question  then  turned  upon  the  validity  of  the  trust 
deed.     The  jury  found  a  special  verdict,  substantially  as  follows: 

1.  That  at  the  time  of  the  execution  of  said  trust  deed,  both 

•  Davidson,  the  grantor,  and  Harwell,  the  trustee,  were  insolvent. 

j       2.  That  Davidson  trxecuted   the   assignment  to  Harwell  on 

the  17th  Jan.  1849,  and  that  the  assets  conveyed  by  the  deed 

went  into  tiie  possession  of  the  latter  at  the  date  thereof. 

.3.  That  all  the  debts  secured  to  be  paid  by  said  deed  (a 
schedule  of  which  is  annexed  to  it)  were,  at  the  execution  of 
the  same,  justly  due  and  owing. 

4.  That  the  said  assignment  was  made  before  the  issuance  of 
the  attachment,  under  which  the  garnishment  was  issued,  but 
none  of  the  creditors  named  in  the  deed  had  assented  to,  or 
claimed  any  benefit  under  it,  before  service  of  the  garnishment. 

5.  That  Harwell,  the  trustee,  was  not,  when  the  deed  was 
executed,  a  creditor  of  Davidson  ;  that  he  was  a  man  of  good 
business  capacity  and  of  honest  repute. 

G.  That  Davidson  intended,  by  the  making  of  the  said  deed 
of  assignment,  to  hinder,  delay  and  defraud  his  creditors  in 
collecting  their  debts,  but  that  Harwell  did  not  participate  in 
this  intention.  And  the  jury  submit,  that  if  the  law  upon  this 
state  of  facts  is  in  favor  of  the  said  plaintiffs,  then  they  find  the 
transfer  void,  but  if  on  the  other  hand  the  law  declares  the  deed 
rof  assignment  valid,  they  find  accordingly,  and  they  pray  the 
judgment  of  the  court. 

The  circuit  judge  thought  the  assignment  valid,  and  rendered 
judgment  for  Harwell,  the  trustee. 

Belser  &  Harris,  for  the  plaintiffs. 
f 

BuGBEE,  for  the  defendant.  iti  "n^ 
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CHILTON,  J. — Our  opinion  musi  be  predicated  upon  the 
special  verdict  of  the  jury,  as  set  forth  in  the  record,  for  if  they 
have  found  the  facts  wrong,  an  application  should  have  been 
(uade  to  the  primary  court  to  set  aside  their  verdict.  Thus 
considered,  the  record  presents  the  sole  question,  whether  the 
deed  of  assignment  made  by  a  debtor  in  insolvent  circumstances 
to  an  honest  but  insolvent  trustee,  by  which  such  debtor  de- 
votes his  property  absolutely  to  the  payment  of  his  debts,  but 
which  was  intended  by  him  to  delay,  hinder  and  defraud  his 
creditors,  can  be  upheld  as  against  the  plaintijS*  in  attachment,  the 
creditors  provided  for  in  said  deed  never  having  given  their  as- 
sent to,  or  claimed  any  benefit  under  it.  The  solution  of  this 
question  dejjends  upon  whether  we  must  presume  that  the  cred- 
itors will  assent  to  the  deed,  and  upon  the  further  inqairy  whether 
such  assent,  either  presumed  ot;  actual,  would  make  it  available 
«s  against  the  plaintiff,  who  has  acquired  a  lien  upon  the  pro- 
perty, prior  to  any  actual  assent. 

The  doctrine  held  by  this  court,  in  regard  to  presuming  the 
assent  of  creditors,  is,  that  such  assent  will  be  presumed  where 
the  assignment  is  for  their  benefit — (Kinnard  v.  Thompson,  12 
Ala.  491 ;  Gazzam  v.  Points,  4  ib.  374) — but  such  assignment 
will  not  be  considered  beneficial,  unless  the  deed  devotes  the 
properly  absolutely  and  under  all  circumstances  to  the  payment 
of  the  debts  sec«ired — (Dubose  v.  Dubose,  7  Ala.  23-5;  Allen  v. 
Montgomery  &  W.  P.  R.  R.  Co.  11  Ala,  437) — nor  where  it 
provides  for  the  delay  of  the  creditors  secured  to  be  paid. — 
Lockhart  v.  VVyatt,  10  Ala.  231;  Hodges  v.  VVyatt,  ib.  271. 
But  these  principles  do  not  affect  the  case  before  us,  and  we 
feel  confident  that  no  case  has  been  decided  by  this  court  where 
the  question  here  made  was  involved. 

The  statute  expressly  declares  all  conveyances  made  to  de- 
lay, hinder,  or  defraud  creditors,  '*  to  be  clearly  and  utterly 
void." — Dig.  2-54,  §  2.  The  jury  have  found  this  conveyance 
to  be  of  that  character,  and  we  tnust  pronounce  it  void,  unless 
those  claiming  under  it  can  bring  themselves  within  the  excep- 
tion mentioned  in  the  statute — unless  they  be  bona  Jidc  purcha- 
sers fur  valuable  consideration.  Now  we  concede,  as  has  often 
been  decided,  that  a  creditor,  to  whom  a  debt  is  justly  dut, 
may  obtain  a  conveyance  from  his  debtor  for  its  security,  and 
tfiihoul  parting  with  the  evidence  of  hii  debt,  or  extending  ike 
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time  of  payrnent,  or  paying  any  eqiiiralent  therefor,  wilF  be  con- 
sidered a  hona  fide  purchaser  for  a  valuable  consideration,  if  he 
accept  the  conveyance  in  good  faith.  We  further  concede  the 
law  to  be  well  settled  by  the  decisions  of  this  court,  that  fraud 
on  the  part  of  the  grantor  alone  is  not  sufficient  to  invalidate  the 
deed,  as  to  creditors  wlro  have  hona  fide,  accepte.l  it. — Stover 
V.  Herrioglon,  7  Ab.  142;  Hooks  v.  Anderson,  9ib.  704;  Aber- 
crofubie  v.  Bradford,  16  ib.  5G0.  But  these  were  cases  where 
there  was  9n  actual  acceptance  on  the  part  of  the  cesfms  que 
tnist,  or  Sonne  of  them,  of  the  provision  made  hy  the  d&ei  for 
their  benefit.  In  the  case  of  Stover  v.  Herrington,  the  former, 
who  claimed  under  the  (ieed,,  was  a  hona  fide  grantee,  or  rather 
mortgagee,  and  he  was  held  protected,  althouorh  the  mortgagor 
may  have  contemplated  a  fraud.  In  the  case  of  Anderson  v. 
Hooks,  the  latter  had  become  bound  for  the  grantor  in  a  large 
iHim,.  and  to  secure  its  payment,  he,  in  good  faith  on  his  part, 
took  a  conveyance  in  trust,  himself  being  the  grantee.  In  the 
case  of  Abercrombie  v.  Bradford,  the  point  was  incidentally  no- 
ticed, but  in  that  case,  Bradford,  the  grantee  and  trustee  in  the 
deed,  who  accepted  b&tia  fide  its  provisions,  was  a  party  in  in- 
terest, being  bound  for  a  portion  of  the  debts.  Besides,  by  ar> 
PKamifKition  of  the  record,  it  will  be  seen  that  several  of  the 
creditors  provided  for  had  accepted  the  provision  made  f»r  their 
benefit.  So  that  these  cases  are  wholly  inappHcabie  to  the  point 
before  us.  In  the  case  of  the  Governor,  use,  &c.  v.  Campbell, 
17  Ala.  566,  ihe  point  now  presented  was  not  raised  by  the 
charges.  In  that  case  the  deed  was  not  jer  se  fraudulent,  and 
ihe  court  cliarged  that  the  jury  must  infer  the  assent  of  the  pre- 
fered  creditors,  as  the  deed  was  beneficial  to  them.  No  charge 
was  asked,  nor  was  any  given,  that  if  the  jury  believed  the  deed 
was  made  to  delay,  hinder,  and  defraud  creditors,  and  that  no 
creditor  had  assented  in  fact  lo  its  provisions,  or  claimed  any 
benefit  under  it,  that  then  the  law  would  not  presume  their  as- 
sent to  validate  such  fraudulent  deed.  In  the  conduct  of' a 
cause,  the  respective  counsel  have  the  right  to  demand  that  the 
court  declare  the  law  as  applicable  to  any  phase  of  the  case, 
which  the  testimony  conduces  to  establish  ;  and  if  a  proper 
charge  is  asked,  the  court  is  bound  to  give  it  in  the  latvguage  in 
which  it  is  asked.  So  in  the  case  just  cited,  various  specific 
charges  were  asked,  and  the  court  responded  to  each  as  the 
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several  Itypotheses  as  to  the  state  of  the  proof  were  supposed  to 
warrant;  but  in  none  of  them  was  the  point  here  raised  pre- 
sented. 

We  have  been  unable  to  find  any  case,  and  the  learned 
counsel  has  refered  us  to  none,  which  would  warrant  us  in  pro- 
nouncing in  favor  of  this  deed,  unless  the  case  of  Brooks  v. 
Marbery,  which  was  twice  before  the  Supreme  Court  of  the 
United  States,  (see  7  Wheat.  55G;  11  ib.  78,)  may  be  consid- 
ered an  authority  in  favor  of  it.  I  think,  however,  that  that 
case  has  been  unwarily  perverted  by  those  courts,  which  have 
applied  the  principle  settled  by  it  ta  conveyances  declared  frau- 
dulent under  the  statute  of  13  Eliz.  To  slate  that  case  in  the 
strongest  light,  the  deed  was  made  by  the  grantor  and  accepted 
by  the  trustee,  each  of  them  influenced  to  execute  it  by  the  hope 
that  they  would  thereby  suppress  prosecutions  against  the 
grantor  for  forgery,  which  it  was  feared  the  prefered  creditors" 
would  set  on  foot.  The  creditors  had,  neither  directly  nor  in- 
directly, concurred  in  the  fraudulent  or  unlawful  intent,  which 
moved  the  grantor  and  trustee  to  its  execution ;  and  their  ac- 
ceptance of  the  deed  could  have  no  operation  in  effectuating  the 
design  of  the  grantor.  The  deed  in  such  case  could  be  a  valid 
security,  and  the  creditors  the  houa  fide  recipients  of  its  provis- 
ions, whilst  the  unlawful  purpose  of  the  grantor  would  fail  of  its 
object  and  remain  as  innocuous  in  his  bosom  as  though  it  had 
never  been  conceived.  To  make  that  a  parallel  case  with  this, 
let  us  suppose  that  the  acceptance  of  the  deed  effectuated  the 
intention  of  the  grantor,  would  Chief  Justice  Marshall  have 
hesitated  to  declare  such  conveyance  utterly  void,  and  that  the 
creditors'  assent  should  never  be  presumed,  when  the  effect  of 
such  assent  would  be  to  stifle  prosecutions  for  offences  against 
the  criminal  laws  of  the  country?  In  cases  arising  under  the 
statute  relating  to  fraudulent  conveyances,  the  deed  being  made 
to  delay,  hinder,  and  defraud  creditors,  the  acceptance  which 
validates  the  deed  gives  effect  to  the  fraudulent  intent.  Not  so 
in  the  case  of  Brooks  v.  Marbery.  Now  while  the  law  will  not 
deprive  a  creditor  \\ho  in  good  faith,  and  without  notice  of  the 
grantor's  fraudulent  design,  has  obtained  a  security  for  his  debt, 
of  the  benefit  of  that  security,  it  is  not  so  regardless  of  every 
principle  of  sound  public  policy,  and  so  destitute  of  morality,  as 
to  hold  out  such  fraudulent  deed  aa  a  preiiiium  for  the  accep- 
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tance  of  creditors,  who  for  aught  that  appears,  have  never  Iieard 
of  it.  or  who,  if  they  have  heard  of  it,  may  never  consent  to 
avail  themselves  of  its  provisions.  The  statute  declares  it 
**  clearly  and  utterly  void."  No  creditor  has  interposed  to  in- 
sist upon  its  validity,  or  claimed  any  benefit  under  it.  The 
plainiiffs,  who  have  acquired  a  lien  upon  the  effects  in  contro- 
versy, invoke  the  aid  of  the  statute,  and  we  are  of  the  opinion 
that  they  were  entitled  to  it. 

Our  conclusion  is,  that  the  deed,  upon  the  facts  found  by 
the  jury,  is  void,  and  that  the  demand  due  from  the  garnishees 
to  Davidson  is  liable  to  the  plaintiff's  garnishment.  The  judg- 
iwent  of  the  Circuit  Court  is  therefore  reversed,  and  the  cause 
remanded. 

Note  by  Reporter. — On  a  subsequent  day  of  the  term  at 
which  the  above  opinion  was  delivered,  the  plaintiffs  in  error 
moved  the  court  to  amend  its  judgment  so  far  as  to  render  it 
here,  instead  of  remanding  the  cause  to  the  Circuit  Court  for 
further  proceediflgs,  to  which  the  court  made  the  following 
response : 

CHIfiTON,  J. — I  was  of  opinion,  when  the  decision  of  this 
case  was  made,  that  the  correct  practice  required  us  to  render  the 
judgment  here,  which  the  Circuit  Court  should  have  rendered 
upon  the  verdict;  but  my  brethren  think  the  practice,  settled  in 
Edmonds  v.  Edmonds,  1  Ala.  401,  should  be  adhered  to,  and 
therefore  hold  that  this  cause  should  be  remanded.  In  my 
view,  the  practice  of  remanding  in  such  cases  is  in  violation  of 
the  statute,  unnecessarily  prolongs  litigation,  and  is  opposed  to 
the  practice  of  this  court  in  respect  of  other  cases,  between 
which  and  this,  no  sensible  distinction  can  be  made. 
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1.  A  married  woman  may,  with  the  assent  of  her  husband,  endorse  a 
bill  or  note  payable  to  her,  in  her  own  name,  and  confer  a  valid  title 
on  her  endorsee ;  and  isnch  assent  may  be  presumed  from  circum- 
stances. 

2.  If  a  husband  permits  his  wife  to  take  her  children  to  a  foreign  coun- 
try, or  to  another  State,  of  which  he  never  becomes  a  resident,  and 
there  enter  into  business  for  their  support  and  maintenance,  and  by 
her  industry,  she  acquires  rights  and  property,  to  which  dtiring  his 
life  he  has  asserted  no  claim,  his  assfint,  that  she  should  act  as  a  feme 
sole,  and  as  such,  receive  payment  of  debts  contracted  with  and  diic 
to  her,  and  endorse  bills  or  notes  acqaired  by  her,  in  her  own  name, 
may  be  fairly  and  reasonably  presumed. 

3.  A  married  woman,  who,  having  separated  from  her  husband  in  an- 
other State,  has  come  to  this  State,  and  by  her  industry  has  for  several 
years  maintained  herself  and  her  children,  the  husband  in  the  mean- 
time continuing  to  reside  in  the  State  whence  she  came,  and  assert- 
mg  no  claim  to  her  acquisitions,  is  to  be  regarded  as  a  feme  sole,  and 
may  by  endorsement  in  her  own  name  pass  the  title  to  a  bill  or  note 
made  payable  to  her. 

4.  A  plea  in  bar  is  sufficiently  certain,  if  it  prima  facie  shows  a  bar  to  the 
action  as  stated  in  the  declaration,  and  if  there  exists  any  other  fact 
or  circumstance,  not  shown  by  the  declaration  or  plea,  that  will 
avoid  the  bar,  it  should  be  replied. 

5.  The  provision  in  the  statute  of  limitations,  which  authorises  a  plain- 
tiff to  commence  a  new  action  within  a  year  after  the  reversal  of  a 
judgment  in  his  favor,  &c.,  notwithstanding  the  time  specified  as  a 
bar  has  elapsed  during  tlxe  pendency  of  the  .suit,  will  not  aiuhorise 
the  institution  of  an  action  at  law,  under  similar  circumstances,  after 
the  dismissal  of  a  bill  in  chancery  touching  the  same  subject  matter. 
The  statute  has  no  application  to  a  case  of  that  sort. 

Error  to  the  Circuit  Court  of  Benton.  Tried  before  the 
Hon.  Thomas  A.  Walker. 

This  was  an  action  of  assumpsit,  instituted  on  the  16th  Oct. 
1847,  by  the  defendant  in  error,  as  executor  of  Thos.  A.  Pow- 
ell, deceased,  against  the  plaintiff  in  error,  lo  recover  the  amount 
of  a  promi.«8ory  note  for  S2500,  dated,  Benton  county,  Ala.,  2Gili 
Dec.  1840,  and  payable  one  day  after  date,  to  Mildred  Hogue, 
by  whom  it  was  endorsed  to  said  Powell.  The  declaration  is  in 
(he  usual  form  on  the  note  and  the  endorsement  thereof,  with  the 
money  counts  added.     Among  other  pleas  the  defendant  plead- 
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ed,  first,  non-assumpsit;  secondly,  the  coverture  of  the  payee  at 
and  before  the  date  of  said  note  and  her  endorsement  thereof; 
thirdly,  the  statute  of  limitations  of  six  years;  fourthly,  nc.  vn- 
ques  executor,  &c.  There  was  a  demurrer  to  the  second  plea, 
which  was  sustained  by  the  court.  To  the  third  plea  the  plain- 
tiff filed  three  replications  ;  first,  a  subsequent  promise ;  secondl)', 
that  the  plaintiff  filed  his  bill  in  the  Chancery  Court  of  Benton 
against  the  defendant  and  Mildred  Hogue,  upon  the  several 
causes  of  action  mentioned  in  the  declaration ;  that  at  a  term  of 
said  Chancery  Court,  held  on  the  —  day  of —  1846,  a  decree 
was  rendered  in  his  favor  against  the  said  defendant,  which  de- 
cree was  afterwards  at  a  term  of  the  Supreme  Court,  in  the  year 
1847,  on  writ  of  error,  reversed,  and  the  bill  dismissed;  and  that 
this  suit  was  instituted  within  one  year  from  the  date  of  said 
judgment  rendered  by  the  Supreme  Court,  &c. ;  thirdly,  that 
the  note  in  fact  was  made  in  1842,  and  not  in  1840,  the  year  in 
which  it  purports  to  have  been  dated.  The  defendant  took  is- 
sue on  the  first  and  third  replications  to  the  third  plea,  and  re- 
joined to  the  second  replication,  "  that  the  proceeding  of  said 
Chancery  Court,  mentioned  in  said  second  replication,  is  not 
one  of  the  cases  specified  in  the  section,  numbered  86,  found  on 
page  328  of  Clay's  Digest  of  the  Laws  of  Alabama,  nor  was 
there  ever  any  verdict  rendered  in  favor  of  said  plaintiff  in  the 
said  proceeding  of  said  Chancery  Court."  There  was  a  demur- 
rer to  this  rejoinder,  and  the  court  sustained  the  demurrer. 

The  facts  of  the  case,  as  presented  by  the  bill  of  exceptions, 
so  far  as  they  are  necessary  for  a  correct  understanding  of  the 
questions  decided,  may  be  thus  staled.  Mildred  Hogue,  the 
payee  of  the  note,  was,  for  many  years  prior  to  1837,  the  wife  of 
Jesse  Hogue,  and  resided  with  him  as  his  wife,  in  the  State  of 
Georgia.  In  that  year  she  left  him.  and  came  to  Alabama  with 
her  children,  where  she  and  they  have  resided  ever  since.  From 
1837  to  1840,  she  kept  a  boarding-house,  then  lived  two  years^ 
in  the  family  of  the  defendant,  and  afterwards  upon  a  farm,  which 
she  managed  for  herself.  Jesse  Hogue  continued  to  reside  in 
the  State  of  Georgia,  where  he  died  in  March  1847,  without 
having  asserted  any  claim  to  the  note  sued  on  or  to  any  of  the 
acquisitions  of  the  said  Mildred.  Since  the  commencement  of 
this  suit,  the  said  Mildred  has  intermarried  with  the  defendant  in 
error.     There  were  several  questions  raised  on  the  admission  of 
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testimony,  which,  as  they  are  not  decided,  it  is  unnecessary  to 
notice.  The  court  charged  the  jury,  first,  that  if  they  believed 
from  the  evidence  that  Mildred  Hogue  had  been  abandoned  by 
her  husband  for  several  years  prior  to  the  execution  of  the  note  ; 
that  during  this  time  she  acted  for  herself,  and  resided  in  this 
Slate,  and  he  in  the  State  of  Georgia;  that  they  continued  to  live 
separate  and  apart  up  to  the  death  of  Jesse  Hogue,  in  March 
1847 ;  and  that  he  never  did  assert  any  right  to  the  note  in  his 
life-time,  the  said  Mildred  might  well  act  for  herself,  so  far  as  to 
lake  a  note  payable  to  herself  and  endorse  it  to  the  plaintiff.  Sec- 
ondly, that  if  they  believed  from  the  evidence  that  Mildred 
Hogue,  the  payee  of  the  note,  had  for  several  years  been  living 
separate  and  apart  from  her  husband,  acting  for  herself,  he  resi- 
ding in  Georgia,  and  she  in  this  Slate,  and  the  defendant  ob- 
tained from  her  money  or  property  for  which  the  note  was  given, 
she  would  in  law  be  presumed  to  be  the  meritorious  cause  of 
action,  and  if  they  further  believed  that  her  husband  never  as- 
serted his  marital  rights  to  the  note  in  any  way,  and  died  before 
the  commencement  of  this  suit,  the  note  would  survive  to  her 
and  she  might  endorse  it  to  the  plaintifi*. 

The  defendant  asked  the  court  to  charge  the  jury  that  a  note 
made  payable  to  a  married  woman  cannot  be  endorsed  by  her 
alone  during  the  coverture,  so  as  to  enable  her  endorsee  to  main- 
tain an  action  on  it  in  his  own  name.  This  charge  the  court 
gave  as  the  general  rule  of  law,  but  instructed  the  jury  that 
there  were  exceptions,  and  that  if  they  believed  from  the  evi- 
dence that  Jesse  Hogue  had  abandoned  his  wife,  or  by  cruel 
treatment  had  caused  her  to  abandon  him;  that  she  was  living 
in  this  Slate,  acting  for  herself,  when  the  note  was  made,  and 
had  been  so  living  for  several  years,  and  that  the  said  Jesse 
Hogue  continued  to  live  in  Georgia,  where  he  died,  without 
ever  having  asserted  a  claim  to  the  note,  this  would  form  an  ex- 
ception to  the  rule. 

To  the  several  rulings  of  the  court  in  respect  to  the  pleadings, 
and  to  the  charges  given,  and  the  qualification  of  the  charge 
asked,  the  defendant  excepted,  and  now  assigns  them  as  error. 

Rice,  for  the  plaintifT  in  error. 
White  &  Parsons,  for  the  defendant. 
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DARGAN,  C.  J. — This  action  is  founded  on  a  promissory 
note  made  by  the  defendant,  payable  to  Mildred  Hogue,  who 
endorsed  it  to  the  plaintiff's  testator.  The  evidence  sliowed 
that  Mildred  Hogue,  the  payee,  at  the  time  tlie  note  was  execu- 
ted, and  also,  at  the  lime  of  the  endorsement  thereof,  was  a  mar- 
ried woman,  and  that  she  and  her  husband  lived  together  in  the 
Slate  of  Georgia,  until  about  twelve  years  ago,  when  she  re- 
moved with  her  children  to  this  Sate,  where  she  has  resided 
ever  since.  For  some  time,  she  kept  a  boarding-house,  and  af- 
terwards managed  a  small  farm  for  herself,  and  her  children. 
Jesse  Hogu?,  her  husband,  never  came  to  Alabama,  but  remain- 
ed in  Georgia,  where  he  died  in  the  jear  1847,  never  having 
asserted  any  title  or  claim  to  the  note.  The  testimony  also 
tended  to  prove  that  the  defendant  promised  to  pay  the  endor- 
see, after  he  had  acquired  the  note.  These  are  the  material 
facIS)  out  of  which  grows  the  question,  whether  the  endorsement 
of  the  note  by  Mildred  Hogue  gave  to  her  endorsee  a  title  thai 
would  enable  him  to  maintain  a  suit  upon  the  note  in  his  owd 
name. 

The  general  rule  of  law  undoubtedly  is,  that  if  a  bill  or  note  ., 
be  made  payable  to  a  married  woman,  whose  husband  is  under 
no  civil  disability  or  incapacity,  it  is  by  operaiion  of  law  payable  i 
to  the  husband,  and  he  may  endorse,  or  negotiate  it,  or  sue  upon    . 
it  in  his  own  name;  for  the  legal  existence  of  the  wife  being i; 
suspended  during  the  coverture,  or  rather  incorporated  into  that 
of  her  husband,  a  promise  to  her  during  coverture  is  a  promise 
directly  to  the  husband. — Commonwealth  v.  Manly  et  al.,  12  Pick. 
173 ;  Jones  v.  Warren's  Adm'r.,  4  Dana333 ;  Story  on  Bills, ^92.  ; 
This  is  the  general  rule,  but  it  is  subject  to  several  exceptions,   . 
which  are  founded  upon  reason  and  justice.     Thus  for  example, 
if  the  husband  has  abjured  the  realm,  or  if  he  is  banished  from 
his  country,  the  capacity  of  his  wife  to  contract  is  restored.     So, 
too,  it  is  well  settled,  that  if  a  bill  or  note  be  made  payable  to  a 
married  woman,  although  the  title  to  it  vests  in  the  husband,  if 
he  sees  fit  to  assert  it,  yet  he  may  allow  her  to  endorse  it  in  lier 
own  name,  and  if  he  assents  to  her  endorsement  of  it,  (which 
may  be  presumed  from  circumstances  as  w^ell  as  expressly  prov- 
ed) her  endorsee  acquires  a  good  title,  not  only  as  against  the 
husband,  but  also  against  the  parties  to  the  bill.     In  the  case  of 
Gates  V.  Davis,  1  Campb.  485,  the  action  was  on  a  note  payable 
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lo  Mrs.  Carter,  and  by  her  endorsed  !o  the  plaintiff.  It  appear- 
ed on  the  trial  that  Mrs.  Carter  was  the  wife  of  one  Cole,  who 
was  still  living,  but  that  she  passed  in  the  world  as  Mrs.  Carter. 
It  was  also  shown  that  the  plaintiff  had  paid  a  valuable  consid- 
eration for  it,  and  when  the  note  fell  due,  the  defendant  had  ask- 
ed for  indulgence  and  had  promised  to  pay  it.  Lord  Ellenbo- 
roiigh  said  that  a  husband  may  authorise  his  wife  to  endorse 
bills  of  exchange  and  promissory  notes  as  his  agent,  and  it  may 
be  presumed  that  he  authorised  her  to  endorse  them  in  the  name 
by  which  she  was  known  to  the  world.  lo  the  case  of  Prest- 
wick  V.  Marshall,  7  Bing.  565,  a  bill  of  exchange  was  drawn  and 
endorsed  by  a  married  woman  in  her  name  with  the  husband's 
consent,  and  tl  was  held  that  her  endorsee  could  recover.  Again 
in  the  case  of  Miller  v.  Delamater,  12  Wend.  433,  a  note  was 
made  payable  lo  a  Jhne  dnm  soluy  and  she  endorsed  it  after 
her  marriage  in  her  own  name,  under  circumstances  that  war- 
ranted the  presumption  that  it  was  done  with  the  husband's  con- 
sent. The  Supreme  Court  of  New  York  held  that  her  endor- 
see was  entitled  to  recover.  Judge  Story  in  his  treatise  on  bills, 
afier  stating  the  general  rule  that  a  bill  payable  to  a  married  wo- 
man is  payable  to  her  husband,  says,  "and  he  may  at  his  elec- 
tion endorse,  or  neo;otiafe  it,  or  sue  on  it  in  bis  own  name,  or 
jointly  in  the  name  of  himself  and  his  wife;  or  he  may  allow  her 
to  endorse  or  negotiate  it  in  her  own  name,  and  in  this  case,  it 
may  be  declared  on  as  a  bill  endorsed  by  the  husband,  or  by  the 
wife  with  his  consent,  and  thus  a  good  title  will  be  shown  against 
the  husband,  as  well  as  the  other  parties  lo  the  bill." — ^  92. 
These  authorities  fully  satisfy  my  mind  that  a  bill  or  note  paya- 
ble to  a  married  woman  may  be  endorsed  by  her  in  her  own 
name  with  the  assent  of  her  husband,  and  her  endorsee  will  ac- 
quire a  valid  title  ;  and  this  assent  of  the  husband  may  be  pre- 
sumed fronj  circumstances,  as  well  as  expressly  proved  ;  and  I 
should  hold  that  the  circumstances  under  which  this  note  was 
made  and  endorsed  would  fully  justify  the  jury  in  coming  to  the 
conclusion  that  the  husband  assented  to  the  endorsement.  It  is 
true,  there  was  no  evidence  that  he  ever  knew  of  the  existence 
of  the  note;  but  if  a  husband  permits  his  wife  to  take  her  chil- 
dren to  a  foreign  country,  or  lo  another  State,  and  there  enter  in- 
to business  for  their  support  and  maintenance,  and  by  her  indus- 
try she  acquires  riirhts  and  properiv  to  which  be  never  asserted 
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any  title  during  his  life,  nor  ever  came  to  the  country  where 
ehe  had  located,  it  must  be  presumed  that  he  intended  that  she 
should  contract  in  reference  to  property  as  a  feme  sole,  and  as 
guch,  might  receive  payment  of  debts  contracted  with  and  due 
to  her,  and  endorse  bills  or  notes  which  she  had  acquired ;  and 
thus  his  assent  to  the  endorsement  of  the  note  in  question  might 
be  fairly  and  reasonably  infered. 

But  there  is  still  another  exception  to  the  general  rule  that  a 
note  or  bill  payable  to  a  married  woman  is  payable  to  the  hus- 
band, under  which  the  plaintiff's  testator  acquired  a  valid  title 
to  the  note.  In  the  case  of  Gregory  v.  Paul,  15  Mass.  31,  it 
appeared  that  the  plaintiff  was  a  married  woman  ;  that  she  and 
her  husband  were  British  subjects  ;  that  her  husband  never  had 
been  a  resident  of  Massachusetts,  but  that  the  plaintiff  had  been 
abandoned  by  her  husband,  and  for  the  last  five  years  had  resi- 
ded in  that  State,  and  maintained  herself  as  a  single  woman. 
The  court  held  that  she  was  entitled  to  recover.  So,  in  the  case 
of  Phebe  Abbott  r.  Bailey,  6  Pick.  89,  it  appeared  that  the 
plaintiff  was  a  married  woman;  that  she  and  her  husband  resi- 
ed  in  New  Hampshire  together,  until,  by  his  cruelty,  he  drove 
her  off;  and  that  she  then  came  to  Massachusetts  and  support- 
ed herself,  her  husband  still  being  a  resident  of  New  Hampshire. 
The  court  held  that  New  Hampshire  and  Massachusetts  must  be 
considered  as  governments  foreign  to  each  other  in  determining 
whether  the  plaintiff  could  maintain  the  action,  and  on  the  ground 
that  the  husband  had  never  been  a  resident  of  Massachusetts  from 
the  time  the  plaintiff  became  such,  allowed  a  recovery.  Judge 
Story  also  says,  that  a  married  woman,  resident  in  any  country, 
whose  husband  is  an  alien  and  never  has  been  in  that  country, 
is  restored  to  her  capacity  to  contract. — Story  on  Bills.  "^  91. 
It  is  true,  that  in  the  cases  cited  from  Massachusetts,  it  appear- 
ed in  the  one,  that  the  husband  abandoned  the  wife,  and  in  the 
other  that  he  drove  her  off  without  the  means  of  support,  whilst 
the  record  before  us  does  not  show  the  reason  why  Mrs. 
Hogue  and  her  husband  separated.  But  we  would  not  presume 
the  fault  to  be  hers  for  the  purpose  of  defeating  this  action.  Her 
conduct,  so  far  as  we  are  informed  by  the  proof,  has  been  un- 
exceptionable since  she  has  been  a  resident  of  this  State,  and  by 
her  industry  she  has  maintained  herself  and  her  children.  To 
deny  to  a  married  woman,  thus  situated,  the  capacity  to  contract 
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might  deprive  her  of  the  means  of  living,  and  thus  bring  about 
her  ruin.  I  think  it  clear  that,  as  her  husband  was  never  a  resi- 
dent of  this  State,  and  never  asserted,  during  his  life,  any  right 
10  the  note,  the  endorsement  of  Mrs.  Hogue  gave  to  the  plain- 
tiff's testator  a  valid  title,  and  that  the  suit  may  be  maintained 
by  the  plaintiff  for  its  recovery.  This  view  shows  that  the  in- 
structions of  the  court  were  substantially  correct. 

We  now  propose  to  examine  the  questions  growing  out  of  the 
pleading.  The  second  plea  avers  simply  that  at  the  time  of  the 
making  of  the  note,  and  the  endorsement  of  it  by  Mildred  Hogue, 
she  was  a  married  woman.  To  this  plea  there  was  a  demurrer 
and  the  demurrer  was  sustained.  We  think  the  court  erred  in 
sustaining  the  demurrer.  The  declaration  does  not  allege  the 
endorsement  was  made  by  Mrs.  Hogue,  with  the  consent  of  her 
husband,  and  the  question  presented  by  the  pleadings  is  simply 
whether  a  married  woman  can  endorse  in  her  own  name  a  bill  oi 
note  payable  to  her  after  the  marriage.  As  a  general  rule  she 
clearly  cannot,  but  she  may,  under  certain  circumstances  that 
form  an  exception  to  the  rule.  We  think  that  instead  of  demur- 
ring to  the  plea,  the  plaintiff  should  have  replied  the  facts  that 
gave  validity  to  her  endorsement.  We  do  not  understand  that 
a  plea  in  bar  must  be  of  such  degree  of  certainty  as  to  preclude 
a  conclusion  otherwise,  but  it  is  sufficient  if  prima  facie  it  shows 
a  bar  to  the  action  as  stated  in  the  declaration,  and  if  there  exists 
any  other  fact  or  circumstance,  not  shown  by  the  declaration  or 
plea,  which  would  avoid  the  bar,  it  should  be  replied.  We 
would  not,  however,  reverse  the  judgment  for  this  error,  for  the 
defendant  has  had  the  full  benefit  of  this  defence  under  the  gen- 
eral issue. — Barron  v.  Vandvest,  adm'r.,  13  Ala.  232. 

The  third  plea  of  the  defendant  was  the  statute  of  limitations 
of  six  years.  To  this  plea,  there  are  three  replications:  First, 
a  subsequent  promise ;  secondly,  that  the  plaintiff  filed  his  bill 
in  equity  against  the  defendant  upon  ihe  several  causes  of  action 
mentioned  in  the  declaration,  and  a  decree  was  rendered  in  his 
favor  by  the  Chancellor,  in  the  year  1S46,  but  that  this  decree 
was  reversed,  and  the  bill  dismissed  by  the  Supreme  Court  in 
1847,  and  that  this  suit  was  commenced  within  a  year  from  the 
lime  the  bill  was  dismissed  by  the  Supreme  Court.  The  third 
replication  is,  that  the  note  in  fact  was  made  in  1842,  and  not 
in  1640,  the  time  it  purports  to  bear  date.  The  defendant  took 
32 
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issue  on  the  first  and  third  replications,  and  rejoined  to  tlie  sec- 
ond. The  plaintiff  demurred  to  this  rejoinder,  and  thus  the 
sufficiency  of  the  second  replication  to  the  third  plea  is  present- 
ed for  consideration.  It  is  provided  that  if  judgment,  in  any  of 
the  several  actions  named  in  the  act  of  limitations,  be  given  for 
the  plaintiff  and  the  same  is  reversed  by  the  writ  of  error,  or  if 
verdict  is  rendered  in  his  favor,  and  the  judgment  is  arrested 
and  rendered  against  him,  then  the  plaintiff,  his  heirs,  executors, 
or  administrators,  may  commence  a  new  action  within  one  year 
from  the  time  such  judgment  sliall  be  rendered  against  the  plain- 
tiff.— Clay's  Dig.  32S.  When  a  suit  at  law  is  pending,  another 
suit  for  the  same  cause  of  action  cannot  be  instituted  by  the 
plaintiff;  and  a  if  second  suit  is  improperly  commenced,  it  may 
be  abated.  Hence  if  judgment  be  rendered  against  a  plaintiff 
for  a  defect  of  form,  not  touching  the  merits,  be  would  be  with- 
out remedy  if  the  statute  had  perfected  the  bar  during  the  pend- 
ency of  the  first  suit.  To  remedy  this  defect,  the  act  refered  to 
was  passed.  It  contem>plates  the  bringing  of  Miother  suit  within 
a  year  after  a  judgment  in  a  suit  at  law,  for  the  same  cause  of 
action,  had  been  rendered  against  the  plaintiff,  but  not  upon  its 
merits.  It  is  very  clear  that  it  does  not  authorise  the  bringing 
of  suit  at  law,  within  a  year  after  a  bill  in  equity  is  dismissed, 
because  the  bill  was  filed  to  recover  the  same  subject  matter. 
The  court  erred,  therefore,  in  sustaining  the  plaintiff's  demur- 
rer to  the  defendant's  rejoinder  to  the  second  replication  to  the 
third  plea,  and  for  this  error  we  are  compelled  to  reverse  the 
judgment. 

It  is  not  necessary,  we  think,  to  examine  the  other  questions 
growing  out  of  the  assignment  of  errors,  for  the  view  we  have 
taken  of  the  merits  of  this  case  will  enable  the  parties  to  tr}'  the 
cause  according  to  law,  and  in  the  meantime  the  certificate  of 
the  presiding  magistrate  of  Habersham  county,  Georgia,  can  be 
corrected  so  as  to  conform  to  the  act  of  Congress.  Lei  the  judg- 
ment be  reversed,  and  the  cause  remanded. 


Chilton,  J.,  not  sitting. 
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McKISSACK  ET  AL.  «-  DAVIS  et  als. 

I.  Where  a  motion  is  made  to  emer  satisfaolion  of  an  execution,  wbctlicr 
the  alleged  satisfaction  appears  by  the  siieriiTs  retnrn  or  otherwise?, 
the  plaintiff  is  entitled  to  notice,  and  an  order  directing  satisfaction  to 
be  entered,  wLtltout  snch  notice,  is  consequently  erroneou-?. 

Error  to  tl)e  Circuit  Court  of  Cliatabers.  Tned  before  the 
Hon<  Joljn  J.  Woodward. 

Rice,  for  the  plaintiffs. 

Richards,  for  the  defendants. 

PARSONS,  J. — The  plaintiffs  ia  error  recorered  a  jud^ 
ment  against  part  of  the  defeudants  in  the  court  below,  and 
other  defendants  afieruards  became  parties  by  means  of  a  bond 
for  a  supersedeas,  in  which  il>ey  were  stirehes.  From  this 
judgment  varioiis  executions  were  issued  successively,  until  tljc 
spring  term  1S49,  when,  on  motion  of  the  defendants;  the  court 
ordered  satisfaction  of  the  judgment  to  be  entered.  This  was 
done  on  the  aflidairit  of  a  witness,  stating  that  the  same  had  been 
paid.  It  does  not  appear  that  the  plaintiffs  had  any  notice  of 
the  motion,  and  tlietefore  the  order  to  enter  satisfaction  upon  an 
affidavit  of  payment  was  clearly  erroneous. — Baylor  v.  McGre- 
gor etal.,  1  Stew.  &  Port.  158;  Clements  v.  Crawford,  1  Ala. 
431.  It  appears,  indeed,  that  the  sheriff  entered  satisfaction  on 
one  of  the  exccutioos,  but  it  was  not  the  one  thai  was  issued 
last.  It  distinctly  appears,  however,  that  the  court  did  not  act 
upon  that  entry,  but  acted  solely  upon  the  affidavit  of  payment. 
Tl»e  sheriff's  proceedings  appear  to  hare  been  irregular  in  sev- 
eral respects.  His  entry  of  satisfaction  on  the  execution,  under 
the  circumstances,  is  liable  to  observations,  if  it  were  necessary. 
The  plaintiff  had  a  right  to  require  something  more  specific 
from  the  sheriff;  than  what  appears  by  his  return,  if  it  may  be 
called  a  return.  Perhaps  if  the  sheriff  should  be  required  to 
state  the  facts  explicitly,  it  might  appear  that  the  execution  was 
not  satisfied.  I3ut  as  the  court  ordered  satisfaction  to  be  en- 
tered, that,  while  in  force,  deprives  the  plaintiffs  of  the  chance  of 
having  the  return  amended  by  the  sheriff,  and  of  having  another 
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execution  for  his  debt.  Hence,  in  every  case  of  a  motion  for 
«n  order  to  have  satisfaction  entered,  whether  the  fact  appears 
by  the  sheriff's  return  or  otherwise,  it  is  proper  to  notify  the 
opposite  party. 

The  order  directing  satisfaction  to  be  entered  is  reversed. 


HOYT,  FORD   &  ROBINSON  vs.  MURPHY. 

t .  According  to  the  construction  placed  upon  the  statute,  allowing- 
partners  to  be  sued  severally,  it  (^oes  not  authorise  a  demand  due  by 
the  firm  to  be  set  off  against  a  separate  debt  due  to  one  of  the  partners. 

i.  Where,  upon  the  dissolution  of  a  partnership,  one  of  the  partners, 
upon  valuable  consideration,  agrees  with  the  other  to  pay  all  liabili- 
ties of  the  firm,  such  agreement  will  authorise  a  joint  creditor,  al- 
though not  a  party  to  the  agreement,  to  treat  his  demand  as  the  sev- 
eral debt  of  the  partner  who  has  thus  assumed  its  payment,  and  to 
set  it  off  in  a  suit,  brought  by  such  partner  to  recover  a  debt  due  to 
him  individually. 

3.  A  partner,  who  is  still  liable  to  the  creditor  for  the  demand  in  con- 
troversy, is  not  a  competent  witness  for  him,  to  prove  that,  as  be- 
tween him  and  his  co-partner,  the  latter  has,  by  agreement,  made  the 
debt  several  and  assumed  its  payment. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg. 

Stewart,  for  the  plaintiffs. 

Campbell,  for  the  defendant: 

1.  The  separate  debt  of  the  plaintiff  cannot  be  defeated  by 
an  off-set  of  a  joint  debt.  The  debt  offered  by  the  defendants 
is  due  from  Murphy  &  Brack,  and  is  an  open  account.  The 
debt  is  joint.— 2  Saun.  PI.  &  Ev.  789;  2  Sum.  409;  2  Bibb, 
86 ;  4  Rand.  359;  1  Port.  232 ;  5  Ala.  110. 

2.  The  principle  we  have  announced  controls  this  case,  un- 
fess  the  statutes  of  the  State  have  destroyed  the  joint  character 
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of  the  debt,  or  it  has  been  destroyed  by  the  act  of  the  parlies. 
The  act  of  1S39,  proceeds  upon  the  conclusion  that  the  part- 
nership liability  is  a  joint  one,  and  does  not  survive  at  law.  It 
furnishes  a  legal  remedy  corresponding  to  the  equitable  remedy, 
but  retains  the  conclusion  that  the  demand  is  a  joint  one. 

3.  The  act  of  1S18  does  not  change  the  joint  quality  of  the 
demand.  That  act  only  allowed  a  creditor  of  a  partner  to  sue  on 
one  or  more.  It  did  not  affect  the  law  of  set-off. — Vonpheel  v. 
Conally,  9  Port.  452. 

4.  The  plaintiff's  argument  only  contradicts  the  conclusion 
heretofore  adopted  by  the  court,  and  which  the  act  of  1839  sup- 
ports, viz :  That  the  joint  nature  of  the  demand  was  not  affected 
by  the  statute  of  1818,  and  therefore  that  the  law  of  set-off  was 
not  changed. 

5.  The  parties  have  done  nothing  to  change  their  positions  to 
this  claim.  The  defendants  (Hoyt  &  Co.,)  hold  both  parties  to 
it.  Murphy  has  made  no  separate  promise  to  them  to  pay  it. 
It  stands  as  a  legal  claim,  unaffected  by  any  act  of  the  creditor 
and  debtor,  who  alone  could  charge  it.  The  agreement  between 
Murphy  &  Brack,  as  shown  in  the  bond  and  other  papers,  does  not 
change  it.  Brack  alone  has  a  remedy  on  that  bond,  and  the 
execution  of  the  bond  by  Murphy  does  not  alter  the  plaintiff's 
position  at  law. 

6.  Brack  was  an  interested  witness. — 1  Ala.  65;  14  ib.  764; 
16  ib.  448. 

CHILTON,  J. — The  plaintiffs  in  error,  being  sued  by  J. 
H.  Murphy,  insist  that  they  should  have  been  allowed  to  set- 
off against  his  claim  a  demand  due  them  from  the  late  firm  of 
Murphy  &  Brack. 

The  set-off  is  claimed  upon  three  grounds ;  first,  it  is  contend- 
ed that  the  statute,  giving  a  several  right  of  action  against  either 
of  the  partners,  makes  this  demand  the  several  demand  of  Mur- 
phy, as  well  as  the  joint  debt  of  Murphy  &  Brack,  and  that  since 
the  plaintiffs  in  error  could  have  sued  Murphy  alone  upon  their 
demand,  they  but  assert  that  right  in  insisting  upon  their  plea  of 
set-off,  which  is  in  the  nature  of  a  cross  action;  secondly,  that 
Murphy,  conceding  the  demand  against  him  to  be  joint,  had 
waived,  and  had  the  right  to  waive  this  objection,  having  treat- 
ed it  as  his  several  liability,  as  shown  by  the  proof  set  out  in  the 
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bill  of  est-epJtoD5  ;  and  tl/ndly,  that  havinf»  covenanted  with 
Bvack,  upon  the  dissolution  of  the  firm,  tlial  be  would  psy  llii» 
demand,  and  exonerate  Brack  fron>  »t&  payment,  and  having 
received  funds  for  ilie  purpose  of  making  such  payment,  as  the 
cou.-ideraiion  of  his  separate  ur>dertaking,  an  action  has  accrued 
lo  I  lie  plainiifis,  lo  recover  from  him  this  debt. 

Ifall,  or  either  of  these  positions  can  be  supported,  then  the 
set-off  is  available,  and  ibe  court  below  erred  in  rejecting  it. 

Since  the  statute  authorises  the  prosecution  of  an  action  against 
a»>}  one  or  more  of  the  men>bers  of  a  firm,  upon  their  co-part- 
nership liability,  it  is  difficult  to  determine  upon  what  principle  we 
can  deny  the  right  of  set-off  of  such  demand,  when  one  of  the 
partners  sues-  the  creditor  of  the  firm.  The  set-off  is  in  the  na- 
ture of  a  cross  action,  and  as  a  general  rule,  is  allowed  to  be 
pleaded,  wh«»  the  defendant  could  maintain  his  action  at  law 
again&l  the  plaiatiff,  upon  the  demand  sought  to  be  set  off,  and 
in  the  sf>iue  right.  But  this  court  has  heretofore  settled  the 
construction  of  the  statute,  which  authorises  the  partners  to  be 
sued  severally.  In  Pierce  v.  Bass,  1  Port.  232,  it  was  held 
tiiat  the  individual  debt  of  one  partner  could  not  be  set-off . against 
a  debt  due  the  5ni3..  In  Vonpheel  &  McGill  v.  Conally,  i>  Port. 
4o2,  it  was  held  that  the  defendant  could  not  set-off  a  partner- 
shij)  demand  in  a  suit  brought  against  hitn  upon  his  liability  to 
one  of  the  partners  ;  which  seenjs  to  be  the  siiuation  of  the  lia- 
bilities in  the  ease  before  us.  There  are  other  decisions  to  the 
naiiie  point,  but  these  may  suffice  to  show  the  settled  construc- 
tion which  this  court  has  placed  upon  the  statute,  and  from  which 
we  do  not  feel  at  liberty  to  depart. 

As,  under  tlie  above  construction  of  the  statute,  the  defend- 
ant coidd  not  properly  be  allowed  the  set-off,  by  reason  of  his 
right  to  maintain  an  action  against  Mur|)hy,  one  of  the  members 
of  tiie  firm,  for  the  recovery  of  the  partneiship  demand,  let  us 
r>ext  examine  whether  this  right  was  confered  by  the  arrange- 
juent  efitere<l  into  between  Murpby  and  Brack. 

The  defendants  offered  evidence  tending  to  prove,  that  upon 
the  dissolution  of  the  firm,  Brack  assigned  to  Murphy  his  inter- 
tfiit  in  the  partnership  assets,  in  consideration  of  the  receipt  of 
which,  Murphy  agreed  and  covenanted  with  him  to  pay  the  debts 
of  the  firm,  this  demand  in  favor  of  the  plaintiffs  in  error  being' 
one  of  them.     It  was  furilier  proposed  to  be  proved  that  Mur- 


JUx\E  TERM,  1850. 319 

Hoyt,  Ford  &  Robinson  v.  Murphy. 

phy  had  regarded  the  demands  due  the  firm,  after  this  arrange- 
ment, as  his  individual  property,  and  had  given  a  receipt  to  the 
defendants  for  one  of  them  in  his  individual  name.  The  Circuit 
Court  ruled  out  the  testimony  relating  to  this  agreement,  and 
held  that  although  Murphy  had  received  the  assets  of  the  firm 
to  pay  this  demand,  and  by  the  arrangement,  made  this  his  sev- 
eral debt,  as  betiveen  him  and  Bracks  still  as  the  latter  was  liable 
to  Hoyt,  Ford  &  Robinson,  it  was,  as  to  them,  a  joint  demand, 
and  consequently  could  not  be  set-off,  unless  Murphy  had  di- 
rectly promised  the  defendants  below  to  pay  it. 

It  is  very  clear  that  a  joint  demand  may  be  set-off  against  an 
individual  liability  by  the  agreement  of  the  parties,  and  that  the 
plaintiff  may  waive  his  objection  to  the  set-off  by  failing  to  in- 
sist upon  it,  when  the  set-off  is  pleaded  in  the  court  below. — 
Bright  V.  Wilson,  7  B.  Monr.  122.  But  in  this  case,  the  agree- 
ment to  pay  the  demand  insisted  on,  by  way  of  set-off,  was  made 
with  Brack,  and  not  with  the  plaintiffs  in  error,  and  as  there  is 
no  privity  between  the  firm  of  Murphy  &  Brack  and  the  plain- 
tiffs in  error,  it  is  contended  that  they  cannot  avail  themselves 
of  the  agreement  to  treat  this  as  the  several  demand  of  Murphy, 
In  Huckabee  v  May,  14  Ala.  263,  we  had  occasion  to  examine 
very  fully  the  question  now  presented,  and  we  there  held  that 
where  the  debtor  sold  and  delivered  property  to  a  third  party  in 
consideration  that  such  third  party  would  pay  off  and  discharge 
certain  specified  debts,  the  creditors,  whose  debts  were  thus 
agreed  to  be  paid,  could  maintain  assumpsit  against  the  party 
contracting  to  pay  them,  although  such  creditors  were  not  par- 
lies to  the  agreement.  Had  the  defendants  below  been  allowed 
to  establish  what  the  proof  offered  by  them  tended  to  show,  that 
Murphy,  in  consideration  of  the  receipt  of  the  partnership  assets, 
had  agreed  with  his  co-partner  to  pay  this  demand,  (and  the  re- 
citals in  his  bond  tend  to  prove  this,)  we  should  be  unable  to 
perceive  any  real  difference  in  principle,  between  that  case  and 
the  one  before  us.  Here,  as  in  that  case,  property  is  transfered 
to  the  party,  against  whom  the  right  of  action  is  claimed  by  the 
creditor,  on  his  covenant  to  pay  the  debt.  His  promise  to  pay 
U  absolute,  and  to  save  the  other  member  of  the  firm  harmless. 
Here,  as  in  that  case,  the  creditor  may,  if  he  choses,  still  pro- 
ceed against  the  original  debtor,  whose  liability  is  not  extinguish- 
ed, and  we  see  no  reason  why,  in  this  case,  as  well  as  in  that, 


320  ALABAMA. 


Payne  et  als.  v.  The  Governor,  use  &c. 


(If  the  proof  be  made,)  the  creditor  may  not  elect  to  proceed 
against  the  parly,  who,  in  consideration  of  the  receipt  of  effects, 
has  made  the  debt  liis  own,  as  between  him  and  the  original 
debtor.  Tiiat  this  demand  was  due  from  the  firm,  instead  of 
an  individual,  can  make  no  difference,  or  if  it  does,  the  differ- 
ence is  in  favor  of  the  plaintiffs  in  error,  since  Murphy,  who,  by 
the  agreement  with  Brack,  has  made  this  his  several  debt  as  be- 
tween them,  was  bound  before  the  agreement  was  entered  into» 
to  pay  it.  If  he  has  made  it  his  individual  debt  by  assuming  its 
payment  to  Brack,  his  co-partner,  upon  the  consideration  of  re- 
ceiving funds  for  its  payment,  the  creditor  has  the  right  to  elect 
so  to  treat  it,  and  to  insist  upon  it  as  a  set-ofT,  as  he  might  re- 
i  cover  it  by  his  action.  We  think,  therefore,  the  proof  propos- 
ed was  relevant,  and  should  have  been  admitted,  and  that  the 
court  mistook  the  law  as  to  its  effect  upon  the  question  of  set-ofT. 
As  respects  the  competency  of  Brack,  as  a  witness  for  the 
plaintiffs  in  error,  we  have  several  decisions  which  show  the 
court  correctly  excluded  him  as  an  interested  witness. — Lewis 
v.  Post  &  Main,  1  Ala.  65;  McCall  v.  St.  Clair,  14  ib.  764  j 
Dickson  v.  Collins  &  Co.,  17  Ala.  635;  Aston  v.  Jemison,  ib. 
For  the  error  in  the  ruling  of  the  court,  as  to  the  admissibility 
of  the  evidence  proposed  in  respect  to  the  sei-off,  the  judgment 
must  be  reversed,  and  the  cause  remanded. 

Dargan,  C.  J.,  not  sitting. 


PAYNE  ET  ALS.  vs.  THE  GOVERNOR,  use,  &c. 

1.  If  a  writ  issued  from  a  court  of  competent  authority  has  been  su- 
perseded, after  it  has  come  into  the  hands  of  the  proper  officer,  it  is 
the  duty  of  the  party  against  whom  it  issued  to  have  the  officer  no- 
tified of  the  supersedeas,  in  such  manner,  that  he  will  be  protected 
in  refusing  to  execute  the  writ. 

2.  An  officer,  having  a  valid  execution  in  his  hands,  must  be  served 
WMth  a  written  order  from  competent  authority,  requiring  him  to  sus- 
pend all  action  upon  it,  before  he  can  be  held  liable  for  obeying  its 
mandate. 
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Error  to  the   County  Court  of  Mobile. 

Payne,  the  plaintiff  in  error,  with  sureties  on  bis  official 
bond  as  constable,  was  sued  by  the  Governor  for  the  use  of 
Geo.  W.  Torrance  to  recover  for  selling  a  quantity  of  wood, 
which  he  had  levied  on  under  an  execution  in  his  hands,  after 
the  execution  had  been  superseded  by  certiorari.  The  defence 
relied  on  was  that  Payne,  the  constable,  had  no  sufficient  notice 
of  the  certiorari  and  supersedeas.  It  appears  by  the  bill  of  ex- 
ceptions that  the  constable  had  in  his  hands,  at  the  time,  the  exe- 
cution refered  to  and  an  order  of  sale  issued  by  the  justice  of 
the  peace  on  an  attachment,  and  that  the  justice,  on  whom  the 
certiorari  and  supersedeas  were  served,  issued  no  written  no- 
tice to  the  constable  requiring  him  to  suspend  proceedings  un- 
der the  execution  and  the  levy  he  had  made  thereon,  but  merely 
informed  him  verbally  that  the  supersedeas  had  been  served  on 
him,  and  that  he  did  not  believe  it  affected  the  execution,  though 
of  that  he  must  judge  for  himself.  The  court  charged  the  jury 
that  if  the  constable  was  informed  by  the  justice  that  a  superse- 
deas had  issued,  he  ought  to  have  examined  it,  and  if  he  pro- 
ceeded to  sell  without  doing  so,  he  was  liable  on  his  bond  for  a 
breach  of  official  duty.     This  is  now  assigned  as  error. 

Rapier,  with  whom  was  Hopkins,  for  the  plaintiffs  in  error: 
The  charge  of  the  County  Court  was  erroneous,  because  it  in- 
sisted tliat  the  constable  was  a  mere  ministerial  officer;  that  he 
was  entitled  to  an  official  notice  from  the  justice  of  the  peace, 
whose  process  he  was  executing,  and  that  a  mere  casual  remark 
by  the  justice  of  the  peace  that  a  certiorari  had  been  served 
upon  him,  was  not  an  official  notice;  and  secondly,  because  the 
charge  implies  that  it  was  a  violation  of  the  constable's  official 
duty  to  sell  after  levy  made. — 9  Johns.  66;  13  Wend.  664. 

Jarnagin,  for  the  defendant : 

The  plaintiff  in  error,  upon  receiving  notice  of  the  award  of 
the  certiorari  in  this  case,  should  have  re-delivered  the  property 
levied  on  to  defendant  in  error  and  returned  the  process  to  the 
Circuit  Court,  or  he  became  liable  and  would  not  be  protected 
upon  a  sale  by  an  indemnity  bond. — See  Murray,  adm'r,  v. 
Ezell,  3  Ala.  148. 
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It  is  not  essential  to  the  efficacy  of  a  supersedeas,  that  it 
should  be  executed  by  a  sheriff  or  other  officer;  but  a  delivery 
of  a  supersedeas  by  the  defendant  in  execution,  or  other  person, 
to  the  officer  who  has  in  his  hands  the  process  to  be  superseded, 
is  effectual  for  all  legal  purposes. — Welch  v.  Jones,  1 1  Ala.  G60. 

DARGAN,  C.  J. — An  officer,  who  obeys  the  mandate  of  a 
writ  issued  from  a  court  of  competent  authority,  must  be  pro- 
tected by  law,  so  long  as  he  acts  within  the  line  of  his  duty, — 
(Lyon  V.  Goree,  15  Ala.  36 ;  Cogburn  &  Powell  v.  Elliott  & 
Spence,  15  ib.  549,) — and  if  the  writ  has  been  superseded,  then 
it  is  the  duty  of  the  party,  against  whom  it  issued,  to  have  the 
officer  notified  of  the  supersedeas  in  such  manner  that  he  will 
be  protected  in  refusing  to  proceed  with  the  execution  of  the 
writ.  These  rules  we  think  too  obvious  to  be  controverted, 
and  applying  them  to  the  bill  of  exceptions,  they  show  that  the 
court  erred.  The  executions,  under  which  the  wood  was  sold, 
had  been  issued  to  the  constable  and  levied  before  the  order  for 
a  certiorari  and  supersedeas  had  been  obtained.  They  were 
served  on  the  justice  of  the  peace,  it  is  true,  before  the  sale, 
but  he  issued  no  order  of  supersedeas,  nor  had  the  constable 
any  notice  of  the  supersedeas,  so  far  as  is  disclosed  by  the  bill 
of  exceptions,  except  in  a  casual  conversation  between  him  and 
the  justice  of  the  peace,  in  which  the  justice  expressed  his 
doubts,  whether  the  executions  were  superseded  or  not,  although 
he  thought  the  order  of  sale  which  he  had  also  issued  was  sus- 
pended. 

We  can  lay  down  no  other  rule  of  intercourse  between  aeon- 
stable  and  a  justice  of  the  peace  than  that  which  obtains  be- 
tween the  Circuit  or  County  Court  and  the  sheriff;  and  we  ap- 
prehend that  it  would  not  be  denied,  that  the  sheriff  must  be 
served  with  a  written  order,  requiring  him  to  suspend  all  action 
upon  an  execution  in  his  hands,  before  he  could  be  made  liable 
for  executing  it.  When  a  supersedeas  is  issued  to  him  by  pro- 
per authority,  he  is  bound  to  obey  it,  and  this  will  be  his  pro- 
tection ;  but  we  do  not  perceive  how  he  could  be  protected  by 
a  conversation  with  the  clerk,  or  even  with  the  judge,  in  which 
he  was  told  the  writ  was  superseded,  if  in  fact  it  was  not.  The 
sheriff  may,  therefore,  require  a  supersedeas  to  him  directed, 
before  he  can  be  made  a  trespasser  for  executing  the  writ,  and 
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if  this  be  not  served  on  him,  and  he  proceeds  to  sell  the  pro- 
perty of  the  defendant,  we  see  no  reason,  or  justice,  in  holding 
the  sheriff  liable.  This  view  shows  that  the  court  erred,  for  it 
is  not  pretended  that  any  supersedeas  was  issued  to  the  consta- 
ble. He  acted  under  executions  lawfully  issued,  and  instead^ 
of  their  being  superseded  in  any  manner  by  the  justice  of  the 
peace,  in  the  conversation  shown  to  have  taken-^lace  between 
them,  the  justice  expressed  the  opinion  that  he  might  proceed 
to  sell  under  the  executions,  notwithstanding  the  certiorari  and 
supersedeas  that  had  been  served  on  him,  the  justice ;  but  that 
he  could  not  sell  under  the  order  of  sale,  wiiich  was  a  distinct 
process.  Such  intercourse  as  thia  between  the  justice  and  his 
constable,  cann6t  be  considered  as  of  an  official  character,  and 
the  constable  is  not  bound  to  regard  it.  It  is  his  duly  to  obey 
the  mandate  of  the  writ,  and  if  this  has  been  superseded,  then 
he  should  be  commanded  not  to  execute  it,  and  this  command 
should  be  of  such  a  character  as  to  afford  him  protection. 

As  the  ruling  of  the  court,  as  shown  by  the  bill  of  exceptions, 
is  opposed  to  the  view  we  have  taken,  the  judgment  must  be 
reversed,  and  we  do  not  think  it  necessary  to  examine  the  ques- 
tion, whether  the  declaration  shows  a  breach  of  the  official  bond 
of  the  defendant  as  constable. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


READ  vs.  WALKER.  , 

1 .  Where  a  vendee  of  land,  who  has  paid  the  purchase  money,  and,  hy 
the  terms  of  the  bond,  has  a  present  right  to  the  title,  files  his  bill  to 
rescind  the  contract,  and  for  an  account  of  the  purchase  money  paid, 
&c.,  the  general  charj^e,  that  the  defendant  has  no  title  to  the  land, 
that  it  is  encumbered  with  thr-  dower  of  the  wife  of  D.,  one  of  the  pre- 
vious owners,  and  that  it  will  be  impossible  for  the  defendant  to  pro- 
cure a  title  for  many  years  to  come,  makes  out  at  least  a  prima  facie 
case  of  equitable  cognizance,  and  is  sufficient  to  require  the  defend- 
ant to  answer. 

'i.  Where  the  vendor  has  no  title,  and  cawnot  procure  or  cause  one  to 


324  ALABAMA. 


Read  v.  Walker. 


be  made,  the  law  does  not  impose  on.  the  vendee  the  useless  ceremo- 
ny of  preparing  and  tendering  a  deed,  before  he  can  apply  to  a  court 
,  of  equity  for  a  rescision  of  the  contract,  since  he  would  not  be  bound, 
under  such  circumstances,  to  accept  the  deed,  although  the  vendor 
should  be  willing  to  execute  it. 

3.  Where  a  vendee  of  land  seeks  by  his  bill  a  rescision  of  the  contract, 
and  an  account  for  purchase  money  paid,  and  improv^ements,  an 
averment,  that,  in  the  event  of  a  rescision  of  the  contract,  he  will 
lose  a  considerable  portion  cf  the  purchase  money,  and  of  the  amount 

.  due  for  improvements,  if  he  is  compelled  to  abandon  all  recourse 
upon  such  interest  in  the  land  as  the  vendor  has,  and  to  trust  to  the 
personal  responsibility  and  solvency  of  the  vendor,  shows  a  sufficient 
excuse  for  the  retention  of  pos.«ession. 

4.  The  false  representation  of  the  vendor,  as  to  the  existence  of  a  ma- 
terial fact,  constituting  an  inducement  to  the  contract,  and  upon 
which  the  vendee  relied,  and  had  a  right  to  repose,  in  concluding  the 
purchase,  entitles  the  latter  to  rescind  the  contract  in  a  court  of  equi- 
ty, although  the  vendor  may  not  have  known  that  such  representa- 
tion was  false ;  for,  as  his  ignorance  does  not  avert  the  injury,  so 
neither  does  it  destroy  the  remedy. 

5.  But,  whether  in  that  case  the  vendee  should  be  allowed  to  rescind 
without  first  abandoning  possession — Qbere  ? 

6.  The  chancellor  correctly  refused  to  open  a  decree  predicated  on  the 
defendant's  default,  when  the  only  ground  set  up  in  the  petition  for  a 
re-hearing  was  that  the  defendant  neglected  to  appear  and  answer  in 
obedience  to  the  subpoena,  under  the  supposition,  that  the  case 
would  merely  be  docketed  at  the  first  term  of  the  court  and  stand  for 
trial  at  the  succeeding  term. 

Error  to  the  Chancery  Court  of  Benton.  Tried  before  the 
Hon.  David  G.  Ligon. 

J.  B.  Martin  &  Belser,  for  the  plaintiff: 

1.  The  statements  and  allegations  of  the  bill  must  sbow 
that  the  Chancery  Court  had  jurisdiction,  and  that  the  com- 
plainant was  entitled  to  the  relief  prayed.  In  this  case  the  com- 
plainant seeks  a  rescision  of  the  contract,  without  abandoning 
possession,  and  therefore,  must  not  only  show  a  demand  of  title, 
or  an  inability  on  the  part  of  the  defendant  to  make  it,  but  that 
there  was  fraud  on  the  part  of  the  latter,  or  that  he  was  insol- 
vent. The  existence  of  these  facts,  constituting  as  they  do,  the 
foundation  of  the  complainant's  suit,  must  be  positively  stated. — 
Story's  Eq.  PI.,  <^§  2S,  244-55-6-7  ;  Lord  Uxbridge  v.  Stave- 
landj  1  Vesey,  sen.  56;  Mitford's  Eq.  PI.,  163;  Barbour's  Ch. 
Practice,  36;  Spence  v.  Duren,  3  Ala.  251 ;  4  Gill  &  John- 
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son,  7  ;  Hawley  et  al.  v.  Wolverton,  5  Paige,  522  ;  Hartwell  v. 
Blocker,  6  Ala.  581 ;  Latham  v.  Morgan  et  al,  ]  S.  &  McC.  611. 

2.  The  representations  imputed  to  the  vendee  in  reference  to 
his  title  by  complainant's  bill,  must  be  construed  to  have  been 
matter  of  opinion.  Fraud  is  never  infered,  if  any  other  reason- 
able construction  can  be  placed  upon  the  acts  or  declarations  of 
a  party. — French  v.  Garner,  7  Port.  549  ;  Kennedy's  Ex'rs.  v. 
Kennedy's  Heirs,  6  Ala,  C04;  Spence  v.  Duren,  3  ib.  251; 
Steele  v.  Hinkle,  3  ib.  358 ;  Latham  v.  Morgan  et  al.,  supra. 

3.  There  being  no  sufficient  allegation  that  the  vendor  was 
unable  to  make  titles,  the  vendee  should  have  tendered  to  the 
vendor  a  deed,  and  made  a  demand  for  tides,  when  he  would 
have  had  the  right  to  have  required  an  abstract  of  the  latter's  title, 
by  an  examination  of  which,  he  might  have  determined  advised- 
ly as  to  their  character  and  sufficiency. — Sugden  on  Vendors, 
182 ;  Seward  v.  Willock,  5  East.  198 ;  Wade  r.  Killough,  5 
Stew.  &  P.  450 ;  Smith  v.  Robinson,  11  Ala.  840. 

4.  A  vendee  who  seeks  to  rescind  a  contract  of  sale  while  he 
retains  the  possession,  and  enjoys  the  benefit  of  the  contract, 
should,  in  the  absence  of  fraud,  show  that  the  vendor  is  insol- 
vent, and  this  being  necessary,  must  be  charged. — Duncan  v. 
Jeter,  5  Ala.  604  ;  Long  &  Long  v.  Brown,  4  ib.  622;  Bar- 
nett  V.  Gaines  et  al.,  8  ib.  873 ;  Parks  v.  Brooks,  16  ib.  529. 

5.  Insolvency  is  neither  charged,  nor  is  it  the  legitimate  in- 
ference from  the  facts  stated. — Story's  Eq.  PI.,  <^  256;  Spence 
v.  Duren,  supra;  Parks  v.  Brooks,  supra;  James  v.  McKenan, 
6  Johns.  Ch.  544 ;  Latham  v.  Morgan  et  al.,  1  S.  &  McC,  611. 

6.  The  re-opening  of  a  cause,  for  the  purpose  of  permitting  a 
party  to  defend,  is  a  matter  of  sound  discretion  with  the  chan- 
cellor, and  the  record  shows  that  it  was  improperly  exercised  un- 
der the  circumstances. — 1  Johns.  Ch.  539 ;  2  Bro.  Ch.  279. 

Rice  &  Morgan,  for  the  defendant : 

1.  Even  wiiere  a  conveyance  has  been  accepted  by  the  ven- 
dee, he  may  resort  to  chancery  for  a  rescision  of  the  contract, 
and  a  return  of  the  purchase  money  paid,  when  a  fraud  has  been 
committed  upon  him  by  the  false  representation  of  the  vendor, 
that  he  had  title,  when  he  had  none,  without  abandoning  the 
possession. — Greenlee  v.  Gaines,  13  Ala.  198;  Buchanan  ft 
Alwell,  8  Humph.  516. 
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2.  "Nothing  is  more  common  than  for  courts  of  equity  to  set 
aside  contracts  for  material  misrepresentations  upon  which  the 
purchaser  has  relied  to  his  detriment,  and  on  which  he  had  a 
right  to  repose,  even  though  such  misrepresentations  were  made 
through  mistake,  inadvertence,  or  ignorance.  They  are  consid- 
ered as  constructively  fraudulent,  because  their  effect  has  been 
to  impose  upon  and  deceive  the  purchaser."  "  He  who  affirms 
either  what  he  does  not  know  to  be  true,  or  knows  to  be  false, 
to  anotlier's  prejudice  and  his  own  gain,  is,  both  in  morality  and 
law,  guilty  of  falsehood,"  and  must  answer  for  it. — Munroe  v. 
Pritchett,  16  Ala.  7S5  ;  Tucker  v.  Woods,  12  Johns.  190. 
i  3.  In  every  such  case  as  is  made  by  the  bill,  the  purchaser 
may  eithei' bring  his  action  at  law,  or  file  his  bill  for  relief.  But 
the  bill  in  chancery  is  the  belter  remedy,  as  it  may  "  enable  the 
court  to  create  a  trust  in  favor  of  the  injured  purchaser." — Cul- 
lum  V.  Bank,  4  Ala.  -So,  and  cases  there  cited;  Camp  v.  Camp, 
2  ib.  632;  Young  v.  Harris,  2  ib.  108;  Buchanan  v.  Alwell,  8 
Humph.  516. 

4.  In  such  a  case  as  this,  abandonment  of  possession  is  not  a 
pre-requisite  to  the  vendee's  right  to  relief,  and  if  any  excuse 
for  not  abandoning  the  possession  is  necessary,  it  is  sufficiently 
given  in  the  bill.  The  allegation  as  to  the  pecuniary  condition 
of  the  defendant,  is,  when  taken  with  the  other  allegations  in  the 
bill,  equivalent  to  an  allegation  of  insolvency  of  the  vendor — it 
is  a  much  stronger  allegation  on  that  subject  than  that  made  and 
held  good  by  this  court,  in  Graham  v.  Tankersly,  15  Ala.  634. 

5.  The  refusal  of  a  new  trial,  or  re-hearing  by  the  chancellor, 
is  not  revisable  by  the  Supreme  Court. — Walker  v.  Blassin- 
game,  decided  June  Terra,  1850. 

CHILTON,  J.— This  bill  was  filed  by  Clement  Walker 
against  Edwin  T.  Read,  and  avers  that  the  complainant,  togeth- 
er with  Irby  Wynn,  purchased  of  the  defendant  the  west  half 
of  section  fourteen,  in  township  sixteen,  in  range  twenty-seven; 
also,  the  west  half  of  the  south-west  quarter  of  section  twenty- 
tfiree,  in  the  same  township  and  range,  at  the  price  of  five  thou- 
sand dollars;  that  complainant  and  Wynn  gave  their  two  notes 
for  the  purchase  money  to  Read,  each  for  one  half  of  said  sum, 
one  due  25th  Dec.  1846,  the  other  a  year  after  that  period, 
which  notes  have  been  collected  by  law  from  the  complainant 
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by  Read;  that  complainant  purchased  out  Wynn's  interest  Id 
said  land,  and  that  Read  executed  his  title  bond  to  the  said  com- 
plainant and  Wynn,  and  has  never  made  them  a  deed  for  the 
same.  The  bill  avers  that  at  the  time  of  the  purchase  of  the 
land  .from  Read,  complainant  and  Wynn  were  wholly  ignorant 
of  the  condition  of  the  title  of  Read,  but  that  their  vigilance  was 
lulled  to  repose,  and  their  inquiries  on  that  subject  silenced  by 
the  representations  of  said  Read,  that,  he  would  make,  or  cause 
tobemadeto  them,  good  and  sufficient  io?ia^d'e  title  in  fee  simple 
to  the  same,  when  they  should  pay  the  purchase  money ;  and 
that,  being  ignorant  of  the  inability  of  said  Read  to  make,  or 
cause  to  be  made  to  them,  any  such  title,  as  he  represented  he 
could  and  would  make,  they  confided  in,  and  relied  on  the  rep- 
resentations of  said  Read,  and  were  thus  induced  to  purchase 
said  land  at  said  price,  which  was  the  full  value  thereof,  and 
more  than  it  is  now  worth,  having  since  depreciated  in  value ; 
that  had  they  known  of  the  want  of  title  in  Read,  ihey  would 
not  have  concluded  the  purchase ;  that  since  the  purchase  com- 
plainant has  made  many  valuable  improvements  on  the  land ;  that 
complainant  and  Wynn  did  not  ascertain,  until  after  the  pur- 
chase money  was  fully  paid,  that  Read  could  not  make  such 
title  as  he  had  stipulated  to  make  by  his  bond,  and  as  he  repre- 
sented he  could  make;  that  he  has  no  legal  title  to  the  land  ;  that 
his  pretended  claim  is  disputed  by  others,  who  claim  adversely 
to  him,  and  is  clouded  with  doubts,  difficulties  and  incumbran- 
ces, and  that  it  is  impossible  that  he  can,  for  many  years  to  come, 
acquire  any  valid  legal  title  to  the  same.  Complainant  charges 
(not  as  facts  within  his  knowledge,  but  upon  information  and  be- 
lief,) that  the  title  to  the  land  is  in  the  Government  of  the  United 
States;  that  said  Read  claims,  either  mediately  or  immediately, 
through  a  company  associated  for  the  purpose  of  speculating  in 
lands,  whose  member's  names  are  given,  and  who  resided  in  the 
State  of  Georgia;  that  this  company  pretended  to  have  purchased  . 
from  Creek  Indian  reservees,  under  the  treaty  of  24th  March 
1832 ;  that  two  of  the  members  of  said  company  have  departed 
this  life,  leaving  widows  and  children  of  very  lender  years ;  that 
the  widows  and  minor  heirs  of  the  deceased  members  claim  dow- 
er and  interests  in  said  land,  and  that  in  consequence  of  conflict- 
ing claims  to  the  same,  no  patent  has  issued  to  any  one.  It  is 
also  avcred  that  Read  is  willing  to  execute  a  deed,  but  the  bill 
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charges  that  complainant  is  unwilling  to  accept  any  conveyance, 
because  (if  he  have  any  title,)  it  is  defective  and  imperfect,  and 
clogged  veiih  claims  for  dower  and  other  incumbrances,  and  op- 
posed by  other  conflicting  claims  made  in  behalf  of  minors  and 
others,  and  the  said  Read  has  no  such  title  as  by  his  bond  he 
bound  himself  to  make.  Complainant,  therefore,  has  deemed 
unnecessary  to  make  any  more  formal  demand  of  title  from  him ; 
that  he  does  not  pretend  to  exact  accuracy  in  the  matters  above 
stated,  upon  information  and  belief,  but  he  has  stated  what  he 
believes,  and  all  that  he  can  learn  as  to  the  condition  of  the  title 
to  said  land,  and  that  the  several  matters  above  set  forth  are 
within  the  knowledge  of  Read. 

It  is  further  alleged  "  that  in  the  event  of  a  rescision  of  said 
contract,  (which  is  prayed  by  the  bill,)  complainant  will  lose  a 
considerable  portion  of  said  purchase  money,  and  the  amount 
which  will  be  due  him  for  valuable  improvements  made  by  him 
on  the  land,  if  he  is  compelled  to  abandon  all  recourse  upon 
such  interest  as  Read  has  in  it,  and  to  trust  to  the  personal  re- 
sponsibility and  solvency  of  Read,  whose  property,  aside  from 
his  interest  in  said  land,  is  not  of  sufficient  value  to  pay  his  debts 
and  to  enable  him  to  respond  to  the  complainant  for  the  pur- 
chase money  and  the  value  of  the  improvements  made  by  him, 
and  that  in  the  event  of  a  rescision,  complainant  has  just  reason 
to  fear,  and  does  fear,  that  he  shall  lose,  in  whole  or  in  part,  the 
benefit  of  the  court's  decree,  unless  a  lien  is  decreed  upon  the 
land  for  its  satisfaction. 

The  bill  then  prays  for  a  rescision,  the  ascertainment  of  the 
amount  due  complainant  for  purchase  money,  and  improvements, 
and  that  a  lien  be  decreed  upon  Read's  interest  in  the  land  for 
the  satisfaction  of  such  amount,  unless  paid  by  Read,  and  for 
general  relief. 

The  bill  was  filed  10th  May  1849,  and  a  subpoena,  issued  on 
the  same  day,  was  duly  executed  on  the  defendant  on  the  10th 
day  of  June,  following.  On  the  16th  July,  of  the  same  year,  a 
decree  pro  confesso  was  duly  entered  in  the  Register's  office 
against  Read  for  failing  to  answer.  At  the  succeeding  term  of 
the  Chancery  Court,  the  chancellor  decreed  a  rescision  of  the 
contract,  and  that  an  account  be  taken  of  the  improvements  and 
purchase  money,  as  also  of  the  rents  and  profits,  reserving  other 
questions  until  the  coming  in  of  the  report.     This  decree  was 
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temporarily  suspended  by  order  of  the  chancellor  in  vacation, 
upon  a  petition  for  re-hearing,  but  at  the  succeedino;  term  the 
motion  to  re-hear  was  denied.  We  have  thus  carefully  refered 
to  the  allegations  of  this  bill,  for  the  reason  that  it  is  very  inge- 
niously and  ably  contended  before  us,  that  admitting  them  to  be 
true,  £is  the  default  of  Read,  and  the  decree  pro  confesso  pred- 
icated upon  it,  required  the  chancellor  as  well  as  this  court  to 
regard  them,  still  they  do  not  set  forth  sufficient  equitable  ground 
to  justify  a  rescision  of  the  contract. 

.The  main  objection  insisted  on  against  the  bill  is,  that  the  ven- 
dee retains  the  possession,  and  seeks  to  avoid  the  sale,  but  does 
not  make  any  sufficient  averment  of  either  fraud  on  the  part  of 
the  vendor,  or  that  he  is  insolvent. 

The  bill,  it  is  true,  is  not  very  artificially  drawn,  and  many  of 
its  allegations,  which  might  as  well,  perhaps  better,  have  been 
omitted,  are  vague  and  uncertain,  but  still  it  is  impossible  to  say 
that,  admitting  all  its  allegations,  a  ground  for  equitable  relief  is 
not  made  out.  It  shows  a  compliance  on  the  part  of  the  com- 
plainant with  his  part  of  the  contract.  He  has  paid  the  purchase 
money  in  full,  and  title  is  due  him  to  the  land.  It  is  then  sub- 
stantially avered,  not  only  that  the  vendor  made  untrue  asser- 
tions at  the  time  of  the  contract  as  to  his  ability  to  make  title, 
but  that  even  up  to  the  time  of  filing  the  bill  he  had  no  legal  ti- 
tle, but  that  the  same  was  in  the  United  States,  and  claims  were 
asserted  for  dower  on  the  part  of  the  widows  of  two  persons, 
through  whom  the  defendant  claimed.  It  is,  however,  unneces- 
sary to  repeat  the  facts.  There  having  been  no  answer  or  de- 
murrer, but  the  bill  having  been  taken  as  confessed  on  person- 
al service,  we  are  not  disposed  to  look  nicely  into  the  form  in 
which  the  allegations  are  made.  We  think,  they  are  substan- 
tially sufficient.  We  concede  the  correctness  of  the  rule  laid 
down  in  Spence  v.  Duren  et  al.,  3  Ala.  251,  that  the  facts  upon 
which  a  discovery  is  sought,  and  the  action  of  the  court,  which 
the  complainant  demands,  must  be  stated  with  reasonable  cer- 
tainty and  precision,  and  the  allegations,  upon  which  the  com- 
plainant founds  his  title  to  relief,  must  be  direct  and  positive, 
and  not  uncertain  and  inconclusive,  before  the  defendant  can  be 
put  to  his  answer.  But,  we  think,  there  is  a  marked  difFerence 
between  the  allegations  of  that  bill  and  this.  In  that,  tliere  was 
no  allegation  of  any  false  representations,  made  on  ibe 
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part  of  the  vendors.  Complainant  avered  that  he  was  induced 
to  believe  that  they  had  a  regular  chain  of  title  in  an  incipient 
stage.  The  bill  failed  to  show  that  they  had  not.  They  repre- 
sented to  him  that  they  would  be  able  to  make  him  title  upon 
the  maturity  of  the  notes  given  for  payment  of  the  purchase  mo- 
ney. They  failed  to  show  by  their  allegations  that  the  vendors 
were  unable  to  comply.  They  state  that  they  were  informed 
and  believed  that  Duren  &  Copeland,  were  not  the  sole  own- 
ers of  the  land,  but  that  the  same  was  claimed  in  whole  or  in 
part,  by  Howard  &  Driver,  but  whether  as  co-partners  with 
Duren  &  Copeland,  the  vendors  of  complainant,  or  with  only 
one  of  theiw,  and  which,  and  to  what  extent  they  were  interested, 
the  complainant  could  not  state,  bnt  he  charged  they  wereroter- 
ested  to  some  extent,  and  in  some  manner.  It  is  perfectly  cer- 
tain that  such  allegations  as  these  could  never  confer  jurisdic- 
tion ;  for  they  do  not  show  but  that  the  vendors  could  make  or 
cause  to  be  made  a  good  title.  Howard  &  Driver  might  have 
been  interested  as  partners  with  one  or  both  of  the  vendors,  and 
yet  the  legal  title  have  been  in  the  vendors,  and  their  deed,  un- 
der the  partnership  arrangement,  have  vested  the  complete  title, 
both  at  law  and  in  equity.  The  case  before  us  is  quite  different. 
Here  it  is  expressly  charged  that  the  vendor's  title  is  defective 
and  imperfect,  and  clogged  with  claims  for  dower,  and  other  in- 
cumbrances, and  that  the  vendor  has  no  such  title  as  he  bound 
himself  by  his  bond  to  make,  and  this,  as  we  have  said,  is  ad- 
mitted to  the  fullest  extent  by  the  defendant.  That  the  com- 
plainant, in  endeavoring  to  trace  out  the  specific  incumbrances, 
and  the  difficulties  in  the  way  of  the  defendants  getting  a  title, 
sets  forth  the  same  as  derived  from  information,  and  which  in- 
formation he  believes,  does  not  render  this  bill  defective.  The 
general  charge  that  the  defendant  had  no  title,  that  it  was  incum- 
bered by  dower  asserted  on  the  part  of  the  wife  of  DilliDgham, 
and  that  it  would  be  impossible  for  the  defendant  to  procure  ti- 
tle for  many  years  to  come,  makes  out  at  least  a  prima  facie 
case  of  equitable  cognizance,  and  sufficient  to  require  the  de- 
fendant to  answer.  And  if  these  facts  are  true,  there  was  no  ne- 
cessity for  tendering  a  deed,  or  for  demanding  title.  The  rule 
is,  that  where  the  vendor  has  no  tide,  and  cannot  procure  or 
cause  one  to  be  made,  as  the  preparation  of  a  deed,  and  the  de- 
mand of  title,  would  in  such  case  be  nugatory,  (the  vendee  being 
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under  no  obligation  to  accept  the  deed,  even  though  the  vendor 
is  willing  to  execute  it,)  the  law  dispenses  with  such  useless  cere- 
mony.—See  Johnson  &  Wife  v.  Collins,  17  Ala.  318.  Had 
the  defendant  appeared  in  the  court  below,  it  would  have  been 
competent  for  either  party  to  have  moved  a  reference  to  the 
master  to  ascertain  wlicther  a  good  title  could  be  made,  and  if  it 
had  been  made  to  appear  to  the  court,  that  although  the  part}' 
defendant  was  not  then  able  to  make  a  title,  yet  that  he  could 
have  completed  his  title  in  a  reasonable  lime,  and  have  been 
able  to  comply  with  the  condition  of  his  bond,  we  will  not  say 
but  that  it  would  have  been  proper  for  the  chancellor  to  have  af- 
forded him  a  reasonable  time. — Blythe  v.  Elminhirst,  1  Ves.  & 
Beame,  1,  3;  Frost  v.  Brunson,  6  Yerg.  36,  40.  But  nothing 
of  the  kind  was  attempted  here,  and  the  incapacity  to  make  title 
being  admitted  by  the  default,  ihe  chancellor  could  not  have 
done  otherwise  than  to  decree  a  rescislon,  if  the  retention  of  the 
possession  by  the  vendee  does  not  deprive  him  of  the  right  to 
ask  for  a  rescislon.  This  depends,  first,  upon  the  fact  whether 
the  vendor  is  Insolvent ;  for  in  that  event  the  vendee  is  not  bound 
to  abandon  the  land,  but  may  retain  possession  as  a.  means  for 
his  indemnity,  having  paid  the  purchase  money;  or  second,  upon 
the  fact,  whether  the  defendant  by  his  representations  defrauded 
the  complainant.  In  either  event,  the  retention  of  the  posses- 
sion is  justified  by  numerous  decisions  of  this  court. 

As  to  the  first,  the  insolvency  of  Read  is  not  charged  in  so 
many  words,  but  the  defendant  must  be  considered  as  admitting 
that  the  "  complainant,  in  the  event  of  a  rescislon  of  the  contract, 
will  lose  a  considerable  portion  of  said  purchase  money,  and  the 
amount  that  will  be  due  him  for  his  valuable  improvements  on 
said  land,  if  he  is  compelled  to  abandon  all  recourse  upon  such 
interest  in  said  land  as  Read  may  have,  and  to  trust  to  the  per- 
sonal responsibility  and  solvency  of  said  Read,"  for  such  is  the 
allegation  in  the  bill.  This  being  admitted,  we  think  it  is  a  suf- 
ficient excuse  for  retaining  the  possession,  aside  from  the  other 
charge  as  to  Read's  inability  to  respond  to  this  decree  exclusive 
of  his  interest  in  this  land,  after  the  payment  of  his  debts.  The 
ground  of  the  error  in  the  argument  of  the  plaintiff  in  error,  con- 
sists in  overlooking  the  general  charges  which  are  well  made,  and 
in  objections  to  the  allegations  which  attempt  to  be  more  specific, 
several  of  which  are  perhaps  faulty,  but  which  might  be  rejected 
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as  surplusage,  and  still  leave  the  bill  good.  It  is,  however,  a 
mistake  to  suppose  that  a  positive  charge,  such  as  eorrecct 
pleading  requires,  may  not  be  made  upon  information  and  be- 
lief. It  will  not  do  to  allege  that  the  party  is  informed  that  a 
material  fact  exists,  without  adding  more,  as  if  a  bill  is  brought 
lo  charge  a  party  as  assignee  of  a  lease,  it  will  not  be  sufficient' 
to  aver  that  the  plaintiff  is  informed  by  his  steward  that  the  de-f 
fendant  is  such  assignee.  This  tenders  an  issue  as  to  the  fact} 
of  bis  being  informed,  and  not  as  to  the  fact  of  the  assignment. 
But  he  must  aver  this  latter  fact  positively,  (i.  e.)  not  that  ha 
knows  it  to  exist,  but  that  upon  information  and  belief,  he  pos- 
itively charges  it  does  exist.  This,  I  understand  to  be  the 
meaning  of  the  rule,  as  laid  down  and  illustrated  by  Judge  Sto- 
ry in  his  work  on  Equity  Pleading,  §§  242  to  256,  inclusive. 
As  to  facts  not  within  his  knowledge,  it  would  be  impossible  for  a 
conscientious  complainant  to  aver  them  otherwise. 

The  view  we  take  renders  it  unnecessary  to  elaborate  the 
question  of  fraud.  Upon  this  question,  I  will  only  add,  that 
where  a  vendor  makes  a  false  representation  as  to  the  existence 
of  a  yac^  which  constitutes  a  material  inducement  to  the  con- 
tract, and  upon  which  the  vendee  reposed,  and  had  a  right  to 
rely,  and  without  the  existence  of  which  he  would  not  have  en- 
tered into  the  contract,  then  as  the  ignorance  of  the  party  making 
such  representation,  as  to  its  being  false,  does  not  avert  the  in- 
jury, it  should  not  destroy  the  remedy.  "  The  question,"  says 
Mr.  Justice  Story,  "is,  not  whether  he  acted  basely  and  false- 
ly, but  whether  the  plaintiff  purchased  upon  the  faith  of  the  truth 
of  his  representations.  If  the  plaintiff  did  so  purchase,  then 
upon  the  settled  principles  of  courts  of  equity,  the  bargain  ought 
to  be  set  aside,  as  founded  upon  gross  misrepresentation  and 
gross  mistake,  going  to  its  very  essence  and  objects.  "  The 
whole  doctrine,"  says  he,  "  turns  upon  this,  that  he  who  mis- 
leads the  confidence  of  another,  by  false  statements  in  the  sub- 
stance of  a  purchase,  shall  be  the  sufferer  and  not  his  victim." — 
Doggett  V.  Emerson,  3  Story's  R.  733;  Hough  v.  Richardson, 
ib.  690.  Such  was  our  opinion  in  Monroe  v.  Pritchelt,  16  Ala. 
785,  and  that  opinion  is  supported  both  by  reason  and  authority. 
— See  1.  Story's  Eq.  Juris.  §  193  ;  Foster  v.  Charles,  6  Bing. 
896  ;  Taylor  V.  Ashton,  11  M.  &  VVelsby,  401;  Ainsley  v.  Med- 
Ucolt,  9  Ves.  21;  Farnam  v.  Brooks,  9  Pick.  213;  Graves  v. 
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White,  Freeman's  R.  57;  Roosevilt  v.  Fulton,  2  Cow.  134; 
Pearson  v.  Morgan,  2  Bro.  Ch.  R.  3S9;  per  Lord  Ch.  Eldon 
in  De  Manneville  v.  Cromplon,  1  Ves.  &  Bearae,  355 ;  McFer- 
ran  v.  Taylor,  3  Cran.  270;  Burrows  v.  Locke,  10  Ves.  475; 
Exparte  Carr,  3  Ves.  &  B.  108 ;  Scott  v.  Scott,  I  Cox,  366 ; 
Daniel  v.  Mitchell,  1  Story's  Rep.  172;  Story  on  Contracts, 
(2  ed.)  "^  506  p.  422,  note  1,  where  llm  numerous  authorities 
are  cited,  and  many  of  them  ably  commented  on.  Judge  Story 
asserts  the  doctrine  thus  broadly,  "whether  the  party  thus  mis- 
representing a  material  fact  knew  it  to  be  false,  or  made  the  as- 
sertion without  knowing  whether  it  were  true  or  false,  is  wholly 
immaterial,  for  the  affirmation  of  what  one  does  not  know  or  be- 
lieve to  be  true,  is  equally  in  morals  and  law  as  unjustifiable  as 
the  affirmation  of  what  is  known  to  be  positively  false,"  and  he 
adds,  "even  if  the  party  innocently  misrepresents  a  material  fact 
by  mistake,  it  is  equally  conclusive,  for  it  operates  as  a  surprise 
and  imposition  on  the  other  party." — 1  Story's  Eq.  ■§  193.  The 
purchaser  upon  this  ground  would  be  entitled  to  rescind,  but 
whether  if  the  vendor  was  merely  mistaken  as  to  his  representa- 
tions,lhe  vendee  should  not  abandon  the  possession  before  he  could 
invoke  the  aid  of  the  court,  is  a  question  which  we  will  leave  open. 
In  respect  to  the  petition  for  a  re-hearing,  the  case  having 
been  partially  disposed  of,  but  retained  tub  jvdlce,  we  think  the 
chancellor  very  properly  entertained  jurisdiction  of  the  motion, 
but  it  is  certain  that  he  as  correctly  overruled  it.  To  hold  that 
a  parly  may  aver  his  ignorance  of  the  law  and  the  practice  of  ttie 
court,  as  a  ground  for  setting  aside  its  judgments  and  decrees, 
would  be  to  place  its  sentences  on  very  precarious  grounds,  and 
decrees  could  rarely  be  definitive  of  tiie  rights  of  parlies.  The 
plaintiff  in  error  should  have  employed  counsel  in*time  to  pro- 
tect his  rights,  and  not  have  waited  until  after  a  final  decree  was 
rendered  against  him.  under  the  mistaken  supposition  that  It 
would  answer  for  him  to  appear  at  the  second  term  of  the  court 
after  it  was  executed  upon  him.  The  subpoena,  a  copy  of  which 
was  handed  him,  required  his  appearance  before  the  Register  to 
file  his  answer  in  thirty  days  from  the  date  of  its  service.  He 
disregarded  this,  and  as  a  consequence  of  his  disobedience  to  the 
mandate  of  the  court,  the  charges  of  the  bill  were  taken  as  con- 
fessed by  him,  which,  under  our  statute,  dispensed  with  proof  of 
their  truth,  and  in  our  judgment  fully  justified  the  decree 
tgaio^  him.     Let  it  be  affirmed  with  cxm. 
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1.  Where  a  trustee  cannot  do  an  act  in  respect  to  the  tmsi  estate,  with- 
out violating  the  directions  of  tLie  instrument  creating  the  trust,  and 
subjecting  himself  to  liability,  a  court  of  equity  will  not  interfere,  at 
the  instance  of  one  of  the  ceduis  q>ie  trust,  the  others  being  minors,  and 
order  the  act  to  be  done  in  opposition  to  the  trustee's  wishes. 

2.  Whei-e  a  trustee,  to  wPijom  a  sum  of  money  is  bequeathed  in  trust,  to 
be  put  at  interest  for  the  benefit  of  the  cesiuis  c/ue  trust,  lends  it,  at  the 
legal  rate  of  interest,  in  the  State  in  which  the  testator  resided  at  the 
time  of  his  death,  and  where  the  funds  then  were,  he  will  not  be  re- 
moved from  the  trust,  because  he  refuses  to  put  it  at  interest  in  ano- 
ther State,  where  the  legal  rate  of  interest  is  higher. 

3.  Whether,  if  a  Smstee  lends  the  trust  funds  upon  personal  security 
alone,  and'  a  loss  ensues,  he  will  not  be  hable — Queke  ? 

Error  to  the  Chancery  Court  of  Rus&elK  Tried  before  the 
Hon.  W.  W.  Mason. 

James  C.  Cook,  the  faihev  of  the  complainant,  amongst 
other  things,  bequeathed  to  the  complainant  and  her  children 
five  thousand  dollars,  to  be  put  at  interest  for  their  benefit  by 
the  trustees^  appoiated  by  his  will,  w1k>  are  the  defendants  it> 
error.  The  bill  alleges  that  the  trustees  have  received  this  sum 
and  loaned  >t  at  interest  in  the  State  of  Georgia,  so  that  it  has- 
yielded  but  seven  per  cent.,  when  it  could  be  placed  in  safe 
hands  in  this  Slate,  at  an  Hiterest  of  eight  per  cent.  It  is  also 
alleged  that  the  complainant  and  her  childh'en  have  a  separate 
estate  in  a  valuable  tract  ei"  land  m  Rus&ell  county;,  that  her 
husband  has  also  valuable  lands  adjoining  her's,.  and  that  the 
slaves  she  owns  are  not  capable  of  cultivating  it  as  profitably  as 
it  might  be  done  ;  that  the  non-improvement  of  the  lands  is  a 
waste  of  capital  and  diminishes  the  value  of  her  separate  estate; 
and  that  if  this  legacy  of  five  thousand  dollars  was  vested  in 
slaves,  to  be  employed  on  her  lands,  ibe  profits  a/ising  fronv 
their  labor  would  yield  aear  twenty  per  cent,  per  annum.  It  is- 
further  shown  by  the  bill  that  James  C.  Cook,  one  of  the  trus- 
tees, resides  in  Georgia,  and  that  Mitchell,  the  other,  cannot  at- 
tend to  the  management  of  the  trust  fund,  owing  to  the  variety 
of  his  engagen^ents.  The  bill  prays  that  the  trustees  may  be 
removed  and  others  appointed  with  directions  to  invest  the  mor 
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aey  in  slaves  for  the  sole  and  separate  use  of  the  complainant 
and  her  children,  and  for  general  relief.  The  answer  of  the 
defendants  admit  the  receipt  of  the  money,  as  trustees  under  the 
will,  and  alleges  that  they  as  well  as  the  testator  at  the  time  of 
his  death  resided  in  the  State  of  Georgia,  and  that  they  have 
loaned  said  sum  of  money  at  seven  per  cent.,  the  legal  rate  of 
interest  in  that  State;  that  they  have  been  put  to  no  expense  in 
collecting  it ;  and  that  the  investment,  though  in  private  hands, 
is  nevertheless  secure.  They  further  insist,  that  the  intention 
of  the  testator  would  be  defeated  by  converting  the  funds  into 
slaves;  that  it  was  his  intention  to  provide  a  permanent  fund  in 
the  hands  of  the  trustees,  from  the  proceeds  of  which,  under  all 
the  circumstances,  the  complainant  and  her  children  would  re- 
ceive a  support  and  maintenance.  They  admit  that  the  com- 
plainant and  her  children  own  valuable  lands  in  Russell  county, 
and  that  more  slaves  could  be  profitably  employed  on  it  than 
she  owns,  but  deny  that  the  labor  of  slaves  upon  it  would  yield 
twenty  per  cent.;  they  deny  that  they  have  mismanaged  the  tru&t 
fund,  admit  that  Mitchell  now  resides  in  the  State  of  Alabama, 
and  insist  that  the  funds  should  remain  in  their  hands  at  interest. 
They,  however,  submit  to  be  removed,  if  a  proper  trustee  can 
be  appointed,  giving  security  for  the  performance  of  the  trust 
according  to  the  will  of  the  testator.  Some  evidence  was  ta- 
ken, but  it  being  in  reference  to  the  land,  and  the  profits  that 
could  be  relized  from  the  labor  of  slaves  upon  it,  it  is  not  neces- 
sary to  notice  it.  The  chancellor  dismissed  the  bill  at  the  final 
hearing,  and  the  complainant  has  prosecuted  a  writ  of  error  to 
this  court. 

Rice,  for  the  plaintiff  in  error: 

1.  There  is  in  the  bill  a  prayer  for  general  relief,  and  if  a 
court  of  equity  can  upon  its  allegations  grant  any  relief  what- 
ever, the  bill  was  improperly  dismissed  for  want  of  equity. 

2.  A  bill  contains  equity  which  shows  that  the  trust  fund  is 
not  yielding  as  much  as  in  good  faith  it  ought  to  yield — not  more 
than  7  per  cent. — when  it  could  be  managed  in  this  State  so  as 
to  yield  at  least  8  per  cent.;  the  non-residence  of  one  trustee 
and  the  inability  of  the  other,  arising  from  various  matters  of  his 
own  business;  the  failure  of  the  trustees  to  invest  the  fund  in 
any  real  securities,  or  government  stock,  &c.     It  is  not  good 
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faith  in  trustees,  to  let  the  trust  fund  on  mere  personal  security, 
and  in  such  manner  as  not  to  make  it  yield  more  than  7  per  cent., 
when  it  can  yield  more. 

3.  If  nothing  more  is  done,  the  court  ought  to  decree  thrt 
the  trustees  (especially  the  non-resident)  pay  the  trust  fund  into 
the  Chancery  Court,  so  that  it  may  be  put  out  by  that  court  at 
8  per  cent,  interest.  But  other  relief  ought  to  be  granted. 
The  relief  specifically  prayed  for  is  allowable  under  the  facts 
stated  in  the  bill. 

Belser  &  Harris,  for  the  defendants : 

1.  The  diligence  required  of  a  trustee,  who  controls  a  trust 
estate,  is  ordinary  prudence  in  its  management. — Jones'  Ap- 
peal, S  Watts  &  Ser.  143;  Lowell  v.  Minott,  20  Pick.  116. 

2.  It  is  not  every  mistake  or  neglect  of  duty,  or  inaccuracy 
of  conduct  of  trustees,  which  will  induce  courts  of  equity  to  re- 
move them,  but  these  acts  and  omissions  must  be  such  as  to 
show  bad  faith. — 2  Story  Eq.  Juris.  723,  sec.  12S9;  Attorney 
Gen'l  V.  Cooper,  19  Vesey,  192;  Dean  &  Wife  v.  Rathbone's 
Adm'r,  15  Ala.  334. 

3.  A  loan  of  money  in  the  hands  of  a  trustee,  at  7  per  cent., 
is  no  evidence  within  itself  of  mismanagement  and  bad  faith. — 
Gordon  v.  West,  8  N.  Hamp.  455;  Cham  v.  Bass,  1  B.  Mon. 
217;  Whiting  v.  Walker,  2-ib.  261;  Gooch  v.  Frelick,  8 
Watts,  19. 

4.  The  trustees  under  the  will  had  no  right  to  change  the 
character  of  the  fund  sought  to  be  vested  in  slaves,  and  the 
court  properly  decreed  against  it. — 2  Story  Eq.  Juris.  708,  sec. 
1276;  2  Whar.  Dig.  6L8,sec.  82;  Petition  of  Polk,  1  Ashmead, 
340;  Bar  v.  McKenzie,  6  Mumf.  446;  McCulloch  v.  Sommer- 
ville,  8  Leigh,  416. 

DARGAN,  C.  J. — The  object  of  this  bill  is  to  remove  the 
trustees,  appointed  by  the  executor  to  manage  the  trust  fund, 
and  to  convert  it  into  slaves.  Were  we  to  do  this,  we  should 
violate  the  plain  intention  of  the  testator.  The  clause  of  the 
will,  by  which  the  fund  is  bequeathed,  is  in  the  following  lan- 
guage:  "I  also  give  unto  her  (Caroline  Lewis)  and  her  chil- 
dren five  thousand  dollars  in  cash,  as  soon  as  it  can  be  collected, 
to  be  put  at  interest  for  the  benefit  of  Caroline  Lewis  and  her 


JUNE  TERM,  1850. 337 

Lewis  V.  Cook  &  Mitchell. 

children,  by  the  trustees ;  this  I  wish  to  be  a  separate  estate." 
Here  the  testator  gives  plain  and  specific  directions  how  the 
trust  funds  shall  be  employed,  and  we  know  of  no  principle  that 
that  will  justify  a  conversion  of  the  funds  into  other  personal 
property,  at  the  request  of  one  of  the  cestuis  que  trust,  the  others 
being  infants,  when  there  is  no  necessity  for  it,  but  upon  a 
speculating  idea,  that  the  money  could  be  more  profitably  em- 
ployed by  the  conversion  than  by  pursuing  the  directions  of  the 
testator.  The  general  rule,  regulating  the  conduct  of  trustees 
in  reference  to  the  management  of  the  trust  estate,  is  this,  that 
where  special  instructions  are  given  in  the  instrument  creating 
the  trust,  the  trustee  should  strictly  pursue  them,  (2  Story  Eq., 
"§.  1276,)  and  if  he  depart  from  the  directions,  he  is  liable  for 
any  loss,  however  honest  and  fair  his  intentions  may  have  been. 
Pride  v.  Fooks,  2  Beav.  430.  As  the  trustees  themselves 
cannot  violate  the  instructions  of  him,  who  creates  the  trust, 
without  subjecting  themselves  to  responsibility,  surely  the  court 
will  not  interfere  and  order  it  to  be  done  against  their  wishes,  at 
the  request  of  one  of  the  cestuis  que  trust,\\\e  others  being  minors. 

The  trustees  so  far  have  pursued  the  directions  of  the  testa- 
tor; they  have  employed  the  trust  funds  as  directed,  and  it  yields 
the  lawful  interest  in  the  State  of  Georgia,  where  the  testator 
resided  at  the  time  of  his  death,  and  where  the  funds  were. 
They  cannot  be  removed  because  they  do  not  loan  out  the 
money  in  another  State,  where  the  legal  rate  of  interest  is  higher* 
In  reference  to  the  kind  of  security,  however,  they  take  for  the 
re-payment  of  the  money,  it  may  be  well  to  observe,  if  it  be 
personal  security  only,  and  the  money  should  be  ultimately  lost, 
it  would  be  difficult  for  them  to  acquit  themselves  of  liability; 
but  as  they  show  by  their  answer  that  they  consider  the  fund 
entirely  secure,  we  will  not  undertake  to  decide  this  question^ 
which  in  all  probability  will  never  arise. 

Let  the  decree  of  the  chancellor,  dismissing  the  bill,  be  af- 
firmed. 
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1.  In  this  State,  an  infant,  whethei  he  has  a  regularly  appointed  guardi- 
an or  not,  may  in  every  case  sue  by  his  next  friend. 

2.  Where  a  declaration  contains  several  counts,  one  of  which  is  good,  a 
demurrer  to  the  whole  declaration,  there  being  no  misjoinder  of  counts, 
cannot  be  sustained. 

3.  A  guardian  cannot  maintain  case  or  trover  in  his  own  name  again.st 
•  tlie  hirer  of  a  slave,  belonging  to  his  ward,  and  whose  death  has  been 
.  caused  by  the  tortious  act  of  the  hirer,  although  the  contract  of  hiring 

was  made  Avith  the  guardian.    Tlie  suit  should  be  in  the  name  of  the 
ward. 

4.  If  one  hires  a  slave  for  a  particular  service,  and  afterwards  appropri- 
ates him  to  a  service  different  from  that  contemplated  by  the  contract, 
and  the  slave  is  lost,  the  hiier  is  liable  in  trover  for  the  value  of  the 
slave,  although  the  loss  was  the  result  of  inevitable  casualty. 

5.  When  a  witness  states  that  "the  contract"  (of  which  he  was  testify- 
ing) was  evidenced  by  a  promissory  note,  he  must  be  understood  to 
mean  the  entire  contract,  and  parol  evidence  is  not  admissible  to 

■  prove  any  of  its  terms,  unless  the  absence  of  the  note  is  first  account- 
ed for. 

Error  to  the  Circuit  Court  of  Sumter.  Tried  before  the 
Hon.  Geo.  Goldthwaile. 

HuxTiNGTON,  for  the  plaintiff  in  error. 

R.  H.  Smith,  for  the  defendants: 

1.  The  pleas  in  abatement  raise  the  question  whether  the 
infants  should  have  been  followed  in  the  suit  by  their  guardian, 
and  not  by  pj-o.  ami. — Clay's  Dig.  336  §  130.  For  the  doctrine 
on  this  subject,  (independent  of  our  statute,)  see  1  Thomas'  Coke, 
171,  note  29.  Although  this  right  was  first  given  in  England 
by  statute,  it  has  been  long  regarded  as  comn)on  law. — Thomas 
V.  Dicke,  11  Verm.  273. 

2.  If  a  guardian  has  the  ward's  property  in  possession,  and  is 
divested  and  sues  for  the  property  itself,  or  if  a  note  is  given 
payable  to  hinri,  the  action  must  be  in  his  name. — Chilton  v. 
Cabbiness,  14  Ala.  447;  Fuqua,  guard'n.  v.  Hunt,  1  ib.  197. 
But  even  the  case  of  Chilton  v.  Cabbiness,  (supra,)  is  subject 
to  qualifications. — Cox  v.  Williamson,  11  Ala.  343.  When, 
however,  a  wrong  is  done  to  the  property  and  the  action  is  for 
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damages,  the  suit  must  be  in  the  name  of  the  ward,  by  next  friend. 
—Sutherland  v.  Goff,  5  Port.  508;  McLeod  v.  Mason,  5  ib.  230; 
Croft  V.  Topp,  4  Ala.  238;  6  Port.  23;  5  Ala.  202;  2  ib.  406. 

3.  The  demurrer  to  the  declaration  was  properly  overruled, 
and  the  charge  was  correct. — Blick  v.  Briggs,  6  Ala.  689; 
McGowen  v.  Chapen,  2  Mur.  61;  Gray  v.  Crocheron,  8  Port. 
193-4;  Hart  v.  Skinner,  16  Verm.  138;  Story  on  Bailments, 
top  p.  272,  §  413 ;  Homer  v.  Thwing,  3  Pick.  492-4 ;  Horse- 
ley  V.  Branch,  1  Humph.  208;  Spencer  v.  Pilcher,  8  Leigh, 
565.  The  above  cases  show  this  declaration  to  be  good,  and 
establish  that  when  there  is  a  misapplication  of  the  thing  hired 
to  a  purpose  forbidden  by  the  contract,  expressly  or  by  implica- 
tion, the  party  so  acting  is  liable  in  case  or  trover,  (a  count  in 
one  of  which,  it  is  well  known,  may  be  joined  with  counts  in  the 
other.)  The  act  is  a  conversion  and  subjects  the  party  to  re- 
spond in  damages  to  the  value  of  the  slave.  The  demurrer  is 
to  all  and  not  to  each  of  the  counts,  and  either  being  good,  it  must 
be  overruled. 

4.  The  evidence  respecting  the  agreement  was  properly  al- 
lowed. It  contradicts  no  written  agreement,  for  there  was  none 
in  reference  to  the  subject  of  enquiry.  If  the  note  had  been 
produced,  it  would  have  afforded  no  higher  evidence  (no  evi- 
dence at  all,)  as  to  how  the  slave  was  to  have  been  employed — 
nothing  in  the  note  was  of  the  issue  or  material  to  it.  JNo  wri- 
ting can  be  necessary  which  gives  no  evidence  of  the  matter. 
The  rule  insisted  on  arises  from  the  principle  that  the  best  evi- 
dence must  be  had. — 1  Ala.  121  ;  5  ib.  543-5;  11  ib.  1021-2; 
ib.  499;  1  ib.  357;  ib.  41.  The  note  being  past  due,  the 
presumption  is,  plaintiff  in  error  had  paid  it,  and  if  so,  this  alone 
dispensed  with  notice  and  was  ground  to  admit  the  proof. — S 
Ala.  840,  and  authorities  there  cited. 

PARSONS,  J. — This  action  was  brought  by  Edward  W. 
Smith,  Anna  Smith,  and  Mary  Amanda  Smith,  the  two  latter, 
who  were  infants,  by  their  next  friend  Edward  W.  Smith,  against 
the  plaintiff  in  error.  The  declaration  contains  three  counts  in 
case,  and  one  in  trover. 

It  appears  that  one  Joseph  A.  Smith  had  been  the  regular 
guardian  of  all  of  the  plaintiffs,  and  that  he  continued  to  be  the 
guardian  of  the  two  last  until  after  the  suit  was  brought,  and 
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probably  he  is  still  their  guardian.  The  defendant  below  filed 
three  pleas  in  abatement,  presenting  the  question  whether  tlie 
two  plainiiffij,  who  were  still  infants,  should  not  have  sued  by 
their  guardian,  instead  of  a  next  friend.  There  were  demurrers 
to  these  pleas  and  the  demurrers  were  sustained  below,  and  the 
correctness  of  that  is  one  of  the  questions  in  the  record.  The 
English  law  and  the  changes  thereof  may  be  stated  thus — that 
at  the  common  law  infants  were  required  to  sue  and  defend  by 
guardian. — Co."  Lit.  135,  6,  note  220.  That  the  law  has  not 
been  altered  as  to  this  with  respect  to  the  manner  of  defending, 
that  by  the  statute,  Westrn.  1,  c.  48,  infants  were  authorised  to 
sue  by  procliein  ami  in  an  assize,  and  by  Westm.  2,  c.  15,  in 
all  other  actions,  which  left  it  optional  for  them  to  sue  by  guar- 
dian or  next  friend,  (Young  v.  Young,  Cro.  Ca.  86;  Goodwin 
V.  Moore,  ib.  161,)  but  it  was  necessary  that  the  guardian  or  pro- 
chein  ami  should  be  admitted  by  the  court.  Finally,  however, 
it  became  sufficient  if  the  count,  in  the  case  of  a  guardian,  reci- 
ted the  fact  of  the  ad'mission,  though  there  was  no  other  record 
of  it. — Rawlyn's  case,  4  Coke,  53.  And  in  the  course  of  time 
it  became  sufficient  if  the  admittance  of  the  ^^rocAemawi  appear- 
ed by  the  count  alone. — Archer  v.  Frovvde,  1  Strange,  304, 
and  see  Miles  v.  Boyden,  3  Pick.  213.  This  brings  us  to  our 
act  of  1807,  but  It  is  to  be  remembered  that,  after  the  statutes  in 
England,  an  infant  might  sue  either  by  guardian  or  ^rochein  ami. 
By  the  act  of  1807,  "in  every  case,  where  persons  who  are 
within  age  may  sue,  their  next  friends  shall  be  admitted  to  sue 
for  them."— Clay's  Dig.  336,  ^  130.  We  think,  therefore, 
that  an  infant  may,  in  every  case,  sue  by  his  next  friend,  whether 
he  have  a  guardian  or  not.  It  appears  by  the  declaration  that 
these  infants  sue  by  their  next  friend,  Edward  W.  Smith,  but  it 
is  not  stated  in  either  of  the  counts  that  he  had  been  admitted 
by  the  court.  That  is  not  a  question,  however,  which  is  raised 
by  the  pleas.  They  do  not  allege  that  the  next  friend  was  not 
admitted,  but  only  that  the  suit  should  have  been  brought  by  the 
guardian,  and  not  by  the  next  friend.  If  the  want  of  admitiance 
had  been  objected,  it  would  have  been  necessary  for  us  to  look 
into  the  case  of  Bethea  v.  McCall,  j^ro.  ami,  3  Ala.  449.  We 
can  see  no  error  in  sustaining  the  demurrer  to  the  pleas  in 
abatement. 

2.  There  was  a  demurrer  by  defendant  to  the  whole  declara- 
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tion,  which  was  overruled.  If  the  three  first  counts  were  bad, 
the  count  in  trover  was  good,  and  it  is  clear  that,  as  there  was 
one  good  count,  it  was  proper  to  overrule  a  demurrer  to  the  en- 
lire  declaration,  there  being  no  misjoinder  of  counts  in  this  case. 

3.  It  appears  that  Joseph  A.  Smith,  as  the  then  guardian  of 
all  the  plaintiffs,  in  January  1S47,  hired  a  slave  belonging  to  his 
wards  to  the  defendant  below,  for  that  year,  for  house  service 
exclusively,  but  that  in  July  of  the  same  year,  he  put  her  to  work 
on  his  plantation,  in  which  business,  as  she  was  crossing  a  creek 
on  a  log,  she  fell  in  and  was  drowned.  There  was  evidence 
that  the  slave,  who  was  a  female,  had  become  rogueish,  ill  na- 
tured  and  unmanageable.  This,  we  think,  was  no  excuse  for 
putting  her  into  the  field,  when  he  had  expressly  stipulated  to 
employ  her  in  the  house  or  as  house  servant  only.  But  in  the 
present  case,  we  meet  again  with  the  question,  whether  the  guar- 
dian, in  his  own  name,  or  his  wards,  should  have  brought  this 
suit.  If  it  were  an  open  question  here,  we  would  consider  it, 
but  it  was  settlttd  by  our  predecessors  in  the  case  of  Sutherland 
V.  Goff,  5  Port.  508,  and  the  decision  then  made  has  since  been 
recognised  in  this  court.  It  was  held  in  Sutherland  v.  Goff, 
that  a  guardian  cannot  maintain  assumpsit  to  recover  the  value 
of  a  slave,  the  property  of  the  ward,  who  has  been  hired  by  such 
guardian  to  the  defendant,  and  whose  death  is  alleged  to  have 
been  caused  by  the  negligence  of  the  hirer.  There,  it  was  held 
that  as  the  matter  lay  in  action,  the  ward  must  sue  himself, 
although  the  contract,  with  its  stipulations,  was  made  with  the 
guardian.  In  this  case  the  matter  lies  more  clearly  in  action, 
for  the  suit  is  founded  on  the  tort.  As  the  question,  therefore, 
has  been  settled  in  this  count,  we  decline  opening  it  at  this  day 
on  the  ground  of  any  doubts  of  our  own,  because  we  cannot  see 
that  the  rights  of  the  parties  are  to  be  injuriously  affected  by  ad- 
hering in  this  case  to  what  has  been  settled. 

4.  The  defendant  below  having  hired  the  slave  for  house  ser- 
vice, afterwards  put  her  as  a  hand  upon  the  plantation,  and  in 
that  business  she  lost  her  life  For  this  he  was  clearly  liable  for 
her  value.  It  is  said  by  Judge  Story  that  "  there  is,  on  the  part 
of  the  hirer,  an  implied  obligation,  not  only  to  use  the  thing 
with  due  care  and  moderation,  but  also  not  to  apply  it  to  any 
other  use  than  that  for  which  it  is  hired,''  and  he  adds,  that  if 
the  thing  is  used  for  a  different  purpose  than  that  which  was  in- 


342  '  ALABAMA. 


Hooks  V.  Smith  et  al. 


tended  by  the  parties,  the  hirer  is  responsible  for  all  damages, 
and  if  a  loss  afterwards  occurs,  although  by  inevitable  casualty, 
he  will  generally  be  responsible  therefor. — Story  on  Bailments, 
<5.  413;  Homer  v.  Thwing,  et  al.,  3  Pick.  492;  Wheelock  v. 
Wheelrightj  5  Mass.  104;  Spencer  v.  Pilcher,  8  Leigh,  565  ; 
Horsely  v.  Branch,  1  Humph.  199.  The  cases  cited  show 
that  if  the  thing  hired  be  applied  to  a  use  for  which  it  was  not 
hired,  and  a  loss  occur,  the  hirer  is  responsible  and  trover  is 
maintainable,  because  it  is  a  conversion.  It  was  held  in  the  case 
last  cited,  that  where  a  slave  is  hired  for  twelve  months  and  con- 
verted by  the  hirer  before  the  twelve  months  expired,  the  owner 
has  a  right  of  action  in  trover  instantly  upon  the  conversion,  and 
need  not  wait  until  the  expiration  of  the  twelve  months,  other- 
wise when  the  conversion  is  by  a  third  person.  This  is  not  a 
case  in  which  the  plaintiffs  had  no  right  of  possession  at  the  time 
of  the  conversion,  and  could  not,  therefore,  bring  trover;  for 
when  the  defendant  below  violated  his  contract  by  applying  the 
slave  to  a  use  for  which  he  had  not  hired  her,  the  case  is  as  if 
there  had  been  no  contract.  It  would  have  been  different  if  a 
third  person  had  converted  her.  This  action  was  brought  after 
the  term  of  the  hiring  had  expired,  but  that  is  not  material.  It 
is  not  necessary  to  consider  the  three  counts  in  case. 

5.  It  appears  by  the  bill  of  exceptions  that  "  the  plaintiffs  in- 
troduced a  witness  to  prove  the  terms  upon  which  the  negro 
mentioned  in  the  declaration,  had  been  hired  to  the  defendant — 
the  witness  staled  that  the  contract  was  evidenced  by  a  promis- 
sory note  made  by  the  defendant  at  the  time  of  hiring,  by  which 
note  the  defendant  agreed  to  pay  the  guardian  of  the  plaintiffs  a 
certain  sum  of  money,  and  to  observe  the  conditions  of  hire — 
to  observe  the  conditions  of  hire  being  the  expression  used  in 
the  note.  This  not  being  produced  or  its  absence  accounted 
for,  the  defendant  moved  the  court  to  exclude  from  the  jury  the 
testimony  of  said  witness  going  to  show  by  parol  what  the  con- 
tract of  hiring  really  was,  and  what  were  its  terms  and  conditions 
as  agreed  to  by  the  defendant,  but  this  motion  was  overruled  by 
the  court  and  the  defendant  excepted."  It  is  our  understanding 
of  the  bill  of  exceptions  that  the  note  contained  the  entire  con- 
tract of  hiring,  and  of  course,  all  its  terms  and  conditions.  The 
witness  stated  that  the  contract  was  evidenced  by  a  promissory 
note.     We  understand  him  to  mean  the  whole  contract  of  the 
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defendant,  and  therefore,  we  think,  the  note  should  have  heen 
prodnced  or  its  absence  accounted  for.  If,  contrary  to  what  ap- 
pears, the  note  did  not  contain  the  conditions  of  the  hiring,  the 
question  of  the  admissibility  of  verbal  testimony  to  prove  them 
may  arise  in  the  case,  but  we  will  not  decide  it  in  advance,  mere- 
ly on  a  conjecture  that  it  may  have  been  so.  There  was  error 
in  admitting  parol  evidence  of  the  contract,  and  for  this  the  judg- 
ment is  reversed  and  the  cause  remanded.  We  see  no  other  er- 
ror in  the  record. 


CLEALAND  vs.  HUEY  et  al.,  Adm'rs. 

1 .  The  interest  of  a  legatee,  whose  legacy  has  been  paid,  is  too  re- 
mote and  contingent,  to  render  him  incompetent  as  a  witness  for  the 
executor. 

2.  The  competency  of  a  witness  is  presumed  until  the  contrary  is  clearly 
shown,  and  the  mere  fact  that  the  witness  has  mtermarried  with  ilie 
daughter  of  the  testator  does  not  show  that  he  is  legally  interested  in 
a  suit,  brought  against  the  executor  in  his  representative  character. 
The  rule  would  be  different,  if  the  suit  was  against  the  personal  rep- 
resentative of  an  intestate. 

3.  If  a  witness  can  state  the  substance  of  the  whole  testimony  given 
by  a  deceased  witness  on  a  former  trial,  ho  is  competent  to  testify,  al- 
though he  cannot  repeat  the  precise  language  of  the  deceased. 

4.  The  admissibiUty  m  evidence  of  what  a  deceased  witness  swore  on 
a  former  trial  does  not  depend  on  tlxe  nominal  identity  of  the  parties. 
It  is  sufficient,  if  the  second  trial,  in  reference  to  the  same  subject 
matter,  is  between  those,  who  represent  the  parties  to  the  first  by 
pivity  in  blood  or  estate. 

5.  The  declarations  of  a  party,  in  possession  of  personal  property,  are 
admissible  to  prove  tliat  he  claimed  the  property  as  his  own. 

6.  Where  it  is  a  question  before  the  jury,  whether  the  note  sued  on  is 
the  note  of  the  defendant,  or  of  a  third  person,  tlie  fact  tliat  the  plain- 
tiff had  sued  and  recovered  judgment  on  the  note  against  such  tliird 
person,  is  not  irrelevant,  but  i«  a  circumstance  proper  for  the  consid- 
eration of  tlie  jury. 
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Error  to  the  Circuit  Court  of  Talladega.  Tried  before  the 
Hon.  John  J.  Woodward. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff  in 
error  against  David  Walker,  the  testator  of  the  defendant  in  er- 
ror, in  his  life-time,  on  a  promissory  note,  alleged  to  have  been 
executed  by  the  deceased,  but  which  was  signed  in  the  name  of 
David  S.  Walker.  The  note  was  made  payable  to  Nichols, 
Poor  &  Hall,  and  by  them  assigned  to  the  plaintiff.  Poor, 
one  of  the  payees  of  the  note,  was  introduced  as  a  witness,  and 
testified  that  David  S.  Walker,  the  grandson  of  David  Walker, 
the  defendant,  applied  to  Nichols,  Poor  &  Hall  to  buy  a  car- 
riage for  his  grandfather,  stating  that  he  had  authority  from  his 
grandfather  to  buy  it;  and  that  about  a  month  after  his  applica- 
tion, the  said  David  S.  again  applied  and  stated  that  he  had  au- 
ihorit}  to  give  his  grandfather's  note  to  secure  the  payment.  On 
this  application,  Nichols,  Poor  &  Hall  sold  him  the  carriage 
and  look  the  note  sued  on,  believing  at  the  time  that  the  name 
of  the  grandfather  was  David  S.  Walker,  and  that  the  grandfa- 
ther was  in  fact  the  maker  of  the  note.  This  witness  further 
testified  that  David  S.  Walker,  the  grandson,  at  the  time  of 
executing  note,  represented  that  his  grandfather's  name  was 
David  S.  Walker,  and  that  he  bought  the  carriage  on  his  credit. 
It  also  appeared  that  a  suit  had  been  commenced  by  the  pre- 
sent plaintiff  against  David  S.  Walker,  the  grandson,  and  a  re- 
covery had  against  him,  but  he  being  insolvent,  no  satisfaction 
of  the  judgment  could  be  obtained.  The  witness  also  stated 
that  upon  being  informed  that  judgment  had  been  recovered, 
and  that  the  money  could  not  be  made,  he  came  to  the  conclu- 
sion that  the  name  of  the  elder  Walker  was  not  David  S.,  as  had" 
been  represented,  and  at  the  request  of  the  plaintiff,  he  went  to 
see  David  Walker,  the  grandfather,  and  told  him  all  the  cir- 
cumstances; that  the  said  David  Walker  then  had  the  carriage 
in  his  possession  and  offered  to  give  it  up  to  the  witness  in  part 
payment  of  the  note,  which  he  declined  to  accept,  as  he  had  no 
authority  to  do  so.  He  also  stated  that  Walker,  the  grandfa- 
ther, then  said  that  the  debt  was  just,  and  he  would  pay  it. 
The  defendants  introduced  as  a  witness  one  A.  M.  Barclay, 
who  was  objected  to  on  the  ground  of  interest.  It  appeared 
that  he  had  a  legacy  of  five  dollars  bequeathed  to  him  by  David 
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Walker, ihe  deceased.  Thereupon  llie  defendants  paid  him  in 
open  court  the  five  dollars  thus  bequeathed  to  him,  and  he  was 
permitted  to  testify.  This  witness  stated  that  David  S.  Walker, 
who  is  also  now  dead,  was  examined  in  this  cyuse  on  a  former 
trial ;  and  the  defendants  offered  to  prove  by  him  what  the  de- 
ceased witness  stated  on  his  examination,  to  which  the  plaintiff 
objected,  but  his  objection  was  overruled.  The  witness  then 
stated  that  David  S.  Walker  swore  that  he  purchased  the  car- 
riage for  himself  and  not  for  his  grandfather,  and  that  he  so  in- 
formed Poor,  the  witness  examined  by  the  plaintiff,  at  the  time 
of  the  purciiase ;  that  he  signed  the  note  in  his  own  name  to 
bind  himself  and  not  his  grandfather;  that  he  did  not  represent 
that  his  grandfather  was  named  David  S.;  that  he  had  no  autho- 
rity to  buy  tiie  carriage  for  his  grandfather,  nor  did  he  pretend 
to  do  so;  that  he  kept  the  carriage,  until  it  was  sold  in  We- 
tumpka,  as  his  own ;  that  be  had  bought  a  carriage  for  his 
grandfather  in  Montgomery,  and  in  his  name  and  on  his  credit, 
which  was  carried  by  him  to  his  grandfather's;  and  t!!iat  this  lat- 
ter carriage  was  the  only  carriage  on  the  place  at  the  time  of 
the  interview  between  Poor,  the  witness,  and  his  grandfather. 
The  plaintiff  objected  to  tire  admission  of  what  David  S.Walker 
swore  on  the  former  trial,  and  particularly  to  what  he  said  about 
his  buying  a  carriage  for  his  grandfather  in  Montgomery,  but  his 
objection  was  overruled. 

The  defendant  also  introduced  one  Hale  as  a  witness,  and  the 
plaintiff  objected  to  his  testifying  on  the  ground  of  interest,  and 
because  he  had  married  a  daughter  of  David  Walker,  the  origi- 
nal defendant  to  this  suit.  It  appeared  that  the  witness  was  a 
legatee  under  the  will,  but  only  five  dollars  was  bequeathed  to 
him.  The  defendants  then  in  open  court  paid  him  this  legacy, 
and  there  being  no  other  evidence  of  his  interest,  the  witness 
was  permitted  to  testify.  The  defendants  offered  in  evidence 
the  record  of  the  judgment  rendered  on  this  note  against  David 
S.Walker,  to  which  the  plaintiff  objected,  but  the  objection  was 
overruled.  The  defendants  also  proved  by  Barclay,  the  wit- 
ness examined  by  them,  that  he  saw  David  S.  Walker  in  the 
possession  of  the  carriage  bought  of  Nichols,  Poor  &  Hall,  and 
that  he  then  claimed  it  as  his  own.  To  this  evidence  the  plain- 
tiff also  objected,  but  his  objection  was  overruled.  A  verdict 
was  rendered  for  the  defendants,  and  the  plaintiff  brings  the 
34 
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cause  to  this  court  and  assigns  for  error  the  ruling  of  the  court 
in  admitting  and  rejecting  the  evidence,  as  stated. 

HiCE,  for  ihe  plaintiff. 

Belsek,  for  the  defendants. 

DARGAN,  C.  J. — It  cannot  be  doubted,  bat  that  Barclay- 
was  a  competent  witness.  Five  doUars  only  was  bequeathed 
10  him  by  the  will  of  David  Walker,  and  the  administrators, 
with  the  view  to  render  him  competent,  paid  him  this  legacy  in 
open  court.  This  payment  removed  the  objection  of  interest. 
A  legatee,  who  has  been  paid  by  the  executor,  may  be  called  as 
a  witness  by  him,  for  his  interest  is  then  considered  too  remote 
and  contingent  to  render  him  incompetent. — Greenl.  Ev.  <^  408; 
Hall  v.  Alexander,  9  Ala.  219j  Clarke  v.  Gannnon,  Ry.  &  M.  31. 

2.  Hale  was  also  entitled  to  a  legacy  of  five  dollars,  which  was 
paid  by  the  executors,  with  the  view  to  render  him  competent. 
This  payment  removed  the  objection  of  interest  growing  out  of  his 
legacy:  but  the  plaintiff  in  error  contends  that,  as  ht  was  the 
husband  of  one  of  the  daughters  of  the  testator,  the  presump- 
tion is  that  he  is  interested  in  right  of  his  wife.  The  rule  is, 
that  competency  is  presumed,  until  the  contrary  is  clearly  shown, 
and  the  mere  fact,  that  the  witness  has  intermarried  with  the 
daughter  of  the  testator,  does  not  show  that  he  is  legally  inte- 
rested in  a  suit,  brought  against  his  executors,  in  their  represen- 
tative character.  Had  the  deceased  died  intestate,  then,  under 
the  law  of  distribution,  his  daughter  would  have  been  legally  in- 
terested, but  when  it  was  shown  that  the  deceased  had  executed 
a  will,  and  bequeathed  to  the  husband  of  his  daughter  five  dol- 
lars, a  legal  presumption  of  furthfir  interest  in  right  of  his  wife 
could  notarise;  and  if  in  fact  a  legacy  had  been  bequeathed  to 
the  daughter,  it  should  have  been  shown  by  the  party,  objecting 
to  the  competency  of  the  husband  as  a  witness. 

3.  Nor  did  the  court  err,  in  permitting  the  witness,  Barclay, 
to  testify  to  what  the  deceased  witness  stated  on  the  former 
trial  of  this  cause.  The  rule  on  this  subject  13,  that  if  the  wit- 
ness can  stale  the  substance  of  the  whole  of  the  testimony  given 
by  the  deceased  witness,  he  may  be  permitted  to  testify,  and  he 
cannot  be  required  to  repeat  his  precise  language. — Gildersleeve 
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V.  Carravvay,  10  Ala.  260;  Davis  v.  The  State,  decided  at  the, 
last  term,  and  cases  there  cited.  But  it  is  urged  that  the  for- 
mer trial  was  between  the  plaintiff  and  the  defendant's  testator, 
and,  therefore;  the  parties  are  not  the  same;  that  the  evidence 
of  what  the  deceased  witness  stated  should  have  been  rejected 
on  this  ground.  The  admissibility,  however,  of  such  testimony 
does  not  depend  on  the  precise  nominal  identity  of  the  parties 
to  the  suit,  for  if  the  second  trial  of  the  same  subject  matter  is 
between  those,  who  represent  the  parties  to  the  first,  by  privity 
in  blood  or  estate,  the  evidence  is  admissible. — Greenl.Ev.,  vol. 
1,  ^  104;  Wright  v.  Tathun,  1  Ad.  &  Ellis,  3;  Jackson  v. 
Lawson,  15  Johns.  544.  Neither  could  any  part  of  the  testi- 
mony, given  by  the  deceased  witness  upon  the  former  trial,  be 
said  to  be  irrelevant.  The  object  of  introducing  this  testimony 
was  to  contradict  what  the  witness  for  the  plaintiff  had  stated. 
He  had  sworn  that  when  he  went  to  the  house  of  David  Walker, 
the  grandfather,  he  saw  in  his  possession  the  carriage  that  had 
been  sold  by  Nichols,  Poor  &  Hall ;  and  to  impeach  this  por- 
tion of  the  testimony  of  Poor,  the  deceased  witness  had  sworn 
that  at  the  time  Poor  visited  his  grandfather,  the  only  carriage 
on  his  place  was  one  that  he  had  bought  for  him  in  Montgomery, 
and  not  from  the  payees  of  the  note.  For  the  purpose  of  con- 
tradicting the  testimony  of  Poor,  the  evidence  of  tiie  deceased 
witness  was  clearly  relevant. 

5.  It  is  also  insisted  that  the  declaration  of  David  S.  Walker, 
whilst  he  was  in  the  possession  of  the  carriage,  that  it  was  his 
own,  was  inadmissible.  It  has  been  so  often  decided  by  this 
court,  that  the  declarations  of  one  in  possession  of  property, 
explanatory  of  his  possession,  and  showing  the  character  or 
extent  of  his  claim  to  it — as  that  he  held  in  his  own  right,  or  as 
agent  for  another,  or  that  he  claimed  the  absolute  right,  or  a  less 
estate  in  the  property — are  admissible,  that  it  is  needless  to  do 
more  than  refer  to  some  of  the  cases. — McBryde  &  Wife  v. 
Thompson,  S  Ala.  G50 ;  Mawhinney  &  Smith  v.  Thompson, 
17  Ala.  3G:i,  and  cases  there  cited ;  Nelson  v.  Iverson,  17 
ib.  217;  Abney  v.  Kingsland,  10  Ala.  355. 

C.  Nor  do  we  think  the  court  erred  in  admitting  the  record 
of  the  suit  against  David  S.  Walker  as  evidence.  One  of  the 
questions  submitted  to  the  jury  was,  whether  the  note  sued  on 
wt8  ia  truth  the  note  of  David  S.  Walker  or  of  David  Walker, 
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the  grandfather.  That  suit  had  been  commenced  against  David 
S.  Walker,  and  a  judgment  recovered  against  him  on  the  notr, 
was  certainly  a  circumstance  admissible  as  evidence  to  be 
weighed  by  the  jury.  Independent,  however,  of  this  view,  the 
pleadings  in  this  cause  admitted  the  recovery  of  this  judgment; 
it  was  therefore  unnecessary  to  produce  the  record,  but  as  its 
production  proved  nothing  more  than  was  admitted  by  the  plead- 
ings, it  coidd  not  possibly  work  an  injury  to  the  plaintiff. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 


affirmed. 

Chilton,  J.,  not  sitting. 


PEARSON  ET  AL.  vs.  DARRINGTON,  Adm'b,  &c. 

I.  Courts  of  Chancery  exercise  jurisdiction  concurrently  with  all  other 
courts  having  cognizance  over  the  subject  of  legacies,  and  this,  wheth- 
er ttie  executor  has  assented  to  such  legacies  or  not. 

t.  Where  specific  legacies  are  bequeathed,  a  court  of  equity  will,  at  the 
instance  of  the  legatees,  take  jurisdiction  to  compel  the  executor  to 
discover  and  account  for  unadniinistered  assets,  which  have  come  or 
should  have  come  to  his  hands,  and  appropriate  them  to  the  payment 
of  the  testator's  debts,  so  as  to  save  tlie  property  specifically  bequeath- 
,  ed  from  being  sold  for  that  purpose;  and  the  pendency  of  a  settle- 
ment in  the  Orphans'  Court  cannot  in  such  case  divest  the  jurisdiction. 

S,  Where  the  chancellor  dismisses  a  bill  for  want  of  equity,  this  court, 
on  writ  of  en'or  brought  to  reverse  his  decree,  cannot  look  to  the  an- 
swer for  the  purpose  of  determining  whether  an  injunction  granted 
in  the  case  should  have  been  dissolved. 

Error  to  the  Chaacery  Court  of  Clarke.     Tried  before  thip 
Hon.  W.  W.  Mason. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
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T.  &  J.  Williams,  for  the  plaintiffs  iu  error: 

1.  The  power  given  to  County  Courts  over  the  estates  of  de- 
ceased persons  does  not  divest  chancery  of  jurisdiction,  particu- 
larly where  a  matter  pecuHar  to  chancery  jurisdiction  is  involv- 
ed.— Gayle  et  al.  v.  Singleton,  1  Stew.  5GG,  and  see  Cherry  & 
Bell  V.  Belcher,  5  S.  &  Port.  133 ;  Leavins  v.  Butler  &  Wife,  8 
Port.  3S1;  Hunley  et  al.  v.  Hunle}-,  15  Ala.  91. 

2.  Although  the  Orphans'  Court  may  have  taken  jurisdiction 
of  the  settlement  of  an  estate,  yet  if  there  are  assets  in  the  hands 
of  an  administrator  not  administered,  and  the  settlement  in  the 
Orphans'  Court,  though  it  purports  to  be  final,  remains  to  be  com- 
pleted as  to  various  sums  left  in  the  hands  of  the  administrator, 
chancery  may  take  jurisdiction. — Dement  et  al.  v.  The  Adm'rs 
of  Boggess,  13  Ala.  140. 

3.  Where  a  trust,  technically  so  called,  is  to  be  executed,  the 
Orphans'  Court  has  no  jurisdiction,  and  resort  must  be  had  to 
chancery.— Elliott  v.  Mayfield  &  Wife,  3  Ala.  223;  Calhoun  v. 
King  et  al.,  5  ib.  524. 

4.  It  is  only  where  the  remedy  is  unembarrassed  that  com- 
plainant has  no  ground  for  going  into  chancery. — Standafer  & 
iStandafer  v.  McWhorter,  1  Stew.  532;  Cararaway  v.  Wallace  el 
al.,  2  Ala.  542. 

5.  Tlie  injunction  should  not  have  been  dissolved. 

F.  S.  Blount,  for  the  defendant:  ^ 

1.  The  parties  complainant  having  applied  to  the  proper  tri- 
bunal for  a  settlement  of  the  accounts  of  the  administraior,  are 
bound  by  the  acts  of  that  court,  within  its  jurisdiction,  and  can- 
not without  "a  matter  peculiar  to  chancery  is  involved,*'  and  of 
which  the  Orphans'  Court  has  no  jurisdiction,  divest  that  couit 
of  its  right  to  proceed  and  settle  the  estate. — Gayle  et  al.  v.  Sin- 
gleton, 1  Slew.  566;  Dement  v.  Boggess,  13  Ala.  140. 

2.  There  is  no  pretence,  nor  do  the  facts  set  out  in  the  original 
and  supplemental  bills  show  that  the  Orphans'  Court  was  incom- 
petent to  proceed  to  a  settlement  of  the  estate,  and  having  first 
obtained  it,  it  had  the  right  to  conclude  it. — Leavins  v.  Butler,  3 
Port.  381 ;  King  v.  Smith,  15  Ala.  264;  Scott  v.  Abercrombie, 
14  Ala.  270. 

3.  That  the  injunction  must  be  dissolved  where  the  equities  of 
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the  complainant's  bill  are  denied  by  the  answer — See  Reid  v. 
Gifford,  1  Hopkin's  416;  Gibson  v.  Tilton,  1  Blan.  355;  Dan- 
iel's Chancery  Practice,  3  vol.  p.  1831,  and  note  1,  where  all  the 
cases  are  collected. 

P  CHILTON,  J. — This  bill  was  filed  to  recover  certain  lega- 
cies, bequeathed  to  Maria  Pearson,  wife  ol"  Jacob  Pearson,  by 
the  will  of  her  father  William  Matherson,  and  for  an  account 
against  John  Darrington.  the  administrator  with  the  will  annex- 
ed of  said  testator;  also,  to  enjoin  the  administrator  from  selling 
certain  slaves  belonging  to  said  estate,  upon  the  ground  that  it 
is  unnecessary,  as  upon  an  accurate  accounting,  it  is  insisted, 
he  has  in  his  hands,  or  should  be  charged  with,  an  amount  suffi- 
cient to  pay  the  debts,  and  leave  him  largely  indebted  to  the  es- 
tate. 

The  bill  further  charges  that  the  complainants  have  made 
various  attenipts  to  bring  the  administrator  to  a  settlement  of  his 
accounts,  but  have  failed  to  do  so;  that  he  treats  the  citation  of 
the  Orphans'  Court  with  disregard;  that  at  one  time  he  was  at 
the  North,  when  required  to  attend,  at  another  time  he  was  in 
Texas,  and  when  he  did  appear,  he  continued  the  matter,  and 
withdrew  the  account  he  had  filed,  and  claimed  longer  time  to 
make  out  his  accounts;  that  these  applications  by  the  complain- 
ants commenced  in  1846,  and  the  last  act,  being  the  withdrawal 
ef  the  account,  took  place  in  February  or  March  1847;  that  the 
complainants  finding  all  efforts  to  settle  and  arrange  the  matters 
of  account,  as  they  should  be  in  the  Orphans'  Court,  have  fail- 

*ed,  and  despairing  of  doing  so  out  of  court,  have  complained  in 
chancery,  &c.  The  bill  further  charges  a  waste  of  the  estate, 
in  consequence  of  the  mismanagenient  of  a  mill  belonging  to  the 
testator,  and  by  a  failure  of  the  administrator  properly  to  defend 
a  suit  instituted  against  said  estate,  whereby  the  proceeds  of  six- 
ty-three bales  of  cotton,  which  had  been  paid  on  the  demand  in 
the  life-time  of  the  testator,  were  lost  to  said  estate. 

By  the  fifth  item  of  the  will,  the  testator  requires  his   execu- 

'tors  to  keep  his  estate  together,  and  to  work  the  slaves  on  the 
lands  which  he  may  have  in  cultivation  at  the  time  of  his  death, 
until  the  21st  day  of  March  1842,  at  which  time  the  executors 
are  required  to  divide  his  personal  property  into  four  equal  parts, 
o::e    fourth  of  which  is  bequeathed  to   Maria  Matherson,  his 
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daughter,  now  the  wife  of  Jacob  Pearson,  and  who  attained  the 
age  of  twenty-one  years,  on  said  2lst  March,  1842.  A  negro 
girl,  named  Phillis,  is  also  specifically  bequeathed  to  Mariah, 
the  compiaiaant,  to  be  possessed  by  her  upon  the  death  of  the 
testator.  The  executors  are  also  required  to  pay  ten  thousand 
dollars  to  each  of  his  three  daughters,  out  of  the  proceeds  arising 
from  the  service  and  labor  of  the  slaves — one  thousand  dollars 
payable  each  year,  for  ten  years,  commencing  as  to  the  complain- 
ant, on  the  21st  March,  1842. 

We  deem  it  unnecessary  to  detail  more  of  the  facts  of  the  bill, 
as  the  chancellor  dismissed  it  for  want  of  jurisdiction,  and  we 
faave  already  stated  enough  to  show  that  the  decree  cannot  be 
supported. 

By  the  common  law,  no  suit  could  be  maintained  to  recover 
a  legacy,  whether  pecuniary  or  specific,  unless  the  executor  as- 
sented thereto.  In  such  case  the  remedy  was  exclusively  in  the 
ecclesiastical  courts,  or  in  the  courts  of  equity,  but  the  latter 
courts  uniformly  exercise  a  concurrent  jurisdiction  with  all 
other  courts  having  cognizance  over  the  subject  of  legacies,  and 
this,  whether  the  executor  has  assented  to  the  legacy  or  not. — r 
1  Story's  Eq.  Juris.  <^'^  591-2-3.  The  case  made  by  the  bill 
before  us,  the  facts  of  which  bill,  for  the  purpose  of  a  motion  to 
dismiss  for  want  of  equity,  must  be  considered  as  admitted,  brings 
it  very  clearly  within  that  numerous  class  of  cases,  where  the 
aid  of  a  court  of  chancery  is  invoked  to  enforce  the  execution 
of  trusts  devolved  by  the  will  upon  the  executor,  and  to  the 
proper  enforcement  and  execution  of  which,  it  is  indispensable 
to  have  a  discovery,  and  to  take  an  account.  Argument  is  whol- 
ly unnecessary  to  sustain  the  jurisdiction  of  the  court  in  the  case 
before  us,  considered  in  the  view  we  have  just  taken  of  it. 

Neither  the  statute  giving  a  common  law  remedy  to  recover 
legacies  in  certain  cases,  nor  the  various  statutes  which  establish 
and  prescribe  the  powers  and  duties  of  the  Orphans'  Courts, 
deprive  the  court  of  chancery  of  jurisdiction  in  cases  like  the 
present. — 1  Story's  Eq.  Juris.  ^  80. 

The  cases  of  Leavins  v.  Butler  &  Wife,  6  Port.  381 ;  Cherry 
&  Bell  V.  Deicher,  6  S.  &  Port.  133 ;  Blakey,  adm'r,  v.  The 
Heirs  of  Blakey,  9  Ala.  391  ;  Dement  et  al.  v.  TImj  Adm'rs  of 
Boggess,  13  ib.  140;  Ilunley  et  al.  v.  Hunley,  15  ib.  91,  and 
Horton,  adxn'r,  v.  Moseley,  adm'r,  17  ib.  794,  fully  sustain  the 
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jurisdiction  of  the  court.  In  the  case  la&t  cited,  we  held  that 
a  court  of  equity  may  restrain  the  Orphans'  Court  from  proceed- 
ing in  the  final  setllenoeot  of  an  estate,  wliere  matters  of  purely 
equitable  cognizance  are  to  be  adjudicated,  or  where  a  discovery 
was  necessary  to  tl>e  proper  settlement  of  the  estate,  and  which 
the  Orphans'  Court  could  not  enforce.  It  is  true  that  where  two 
courts  have  concurrent  jurisdiction,  that  which  ftrst  obtains  jiuis- 
diction  of  the  cause  retains  it  to  the  exclusion  of  all  others,  but 
that  is  not  the  case  before  us.  The  bill  iti  this  case  does  no« 
show  that  the  Orphans'  Court  is  proceeding  in  the  matter  of  this 
estate  to  final  settlement.  Application  was  rr>ade  to  bring  the 
administrator  to  settlement,  and  his  account  was  61ed,  but  this 
was  afterwards  withdrawn,  and  it  does  not  appenr  that  any  fur- 
ther steps  have  been  taken  ia  regard  to  it.  Be  this,  however, 
as  it  may,  n  is  very  clear  that  the  numerous  and  complicated  mat- 
ters of  account  involved  in  the  settleaieDt,  and  upon  which  a 
discovery  is  sought,  render  it  altogether  proper  that  the  court  of 
chancery  should  lend  its  aid, — shoald  take  the  account,  and  en- 
force the  due  execution  of  the  trust  assumed  by  the  adinimstr»- 
tor  with  the  will  annexed. 

In  respect  to  the  injunction,  we  have  not  looked  ir>to  the  an- 
swer to  determine  whether  or  not  tliat  should  have  been  dissolv* 
ed.  The  decree  of  the  chancellor  dismisses  the  bill  for  want  of 
equity,  and  that  decree  is  brought  before  us  by  a  writ  of  error, 
and  is  in  our  opinion  clearly  eKroneous,  and  must  be  reversed  ; 
but  we  can  n\ake  no  order  as  predicated  upon  the  answer,  for  as 
was  said  in  Alderson  v.  Harris  &  Merrill,  12  Ala.  5S7,  "the 
decision  of  the  court  excludes  the  answer  from  our  considera- 
tion." Let  the  decree  be  reversed  and  the  cause  reiuaaded  ftar 
further  proceedings. 


•» 
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1 .  To  autliorlse  a  decree  for  the  specific  performance  of  a  parol  agree- 
ment for  the  sale  of  land,  on  the  ground  of  part  performance,  it  is  in- 
"  dispensable,  not  only  that  the  acts  which  are  alleged  to  be  in  part 
performance,  but  tlie  contract  itself  as  stated  in  the  bill,  should  be  es- 
tablished by  clear  and  definite  proof. 

2.  If  the  proof  fails  to  establish  the  contract,  as  alleged,  or  any  of  its 
terms  are  left  in  doubt  or  uncertainty,  a  specific  performance  cannot 
be  decreed;  for  should  it  be,  it  would  be  uncertain  whether  the  chan- 
cellor was  enforcing  the  contract  of  the  parties,  or  one,  which  he  has 
made  for  them. 

3.  Where,  therefore,  the  bill  alleges  that  the  payments  were  to  be  made 
in  five  equal  anniuU  instalments,  and  the  proof  is  that  tliey  were  to  be 
made  in  four  or  five  annual  instalments,  it  appearing  that  part  of  the 
purchase  money  is  still  unpaid,  a  decree  for  tlie  specific  performance 
of  the  contract  is  properly  refused. 

4.  Where  a  purchaser  of  land,  who,  upon  the  faith  of  the  contract,  has 
entered  into  possession  and  made  valuable  improvements,  files  his 
bill  for  a  specific  performance,  but  fails  to  make  out  such  a  case  as 
will  entitle  him  to  the  relief  sought,  the  bill  may  be  retained  for  the 
purpose  of  allowing  him  compensation,  if  he  has  not  a  full  and  ade- 
quate remedy  at  law. 

^.  In  such  ca.se,  tlie  iand  should  be  charged,  as  against  the  vendor  and 
his  representatives,  with  the  payment  of  the  amount  ascertained  to 
be  due  to  the  complainant,  unless  some  circumstance  appears  that 

'  would  render  it  improper  to  do  so.  The  insolvency  of  the  vendor's 
estate,  (he  being  dead)  is  not  a  sufiicient  reason  for  refusing  so  to 
charge  it. 

6.  This  court  cannot  undertake  to  say  tliat  a  paper,  purporting  to  be  a 
receipt,  may  not  bear  marks,  or  evideni;e  on  its  face,  conclusive  to 
show  tliat  it  is  not  a  genuine  receipt,  although  tlie  signature  attached 
to  it  may  be  in  tlie  handwriting  of  him,  whose  receipt  it  purports  to 
be. 

7.  The  fact,  that  the  signature  to  an  instrument,  which  has  not  been 
acted  ou  as  evidence  by  the  chancellor,  and  on  which  the  equity  of 
the  bill  was  m  uo  way  dependant,  was  proved  before  him  at  the 
hearing,  does  not  preclude  the  master,  when  such  instrument  is  offer- 
ed in  evidence  upon  a  reference  to  him,  from  enquiring  into  its  gen- 
uineness, for  rea.««on8  apparent  on  the  face  of  the  instrument,  irrespec- 
tive of  tlie  signature. 

Error  to  the  Chancery  Court  of  Madison.     Tried  before 
the  Hon.  D.  G.  Ligoo. 
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This  bill  was  filed  by  ihe  plaintiff  in  error  afjainst  the  admin- 
istrator and  heirs  at  law  of  James  C.  Wayland,  deceased,  for  the 
specific  performance  of  a  parol  contract,  entered  into  by  the  com- 
plainant with  the  said  Wayland  in  his  life-time,  for  the  purchase 
of  a  certain  lot  of  land  adjoining  the  town  of  Huntsville.  It  al- 
leges that  about  the  first  of  January  1837,  the  complainant  pur- 
chased of  Wayland  about  twelve  acres  of  land,  for  four  thousand 
dollars,  to  be  paid  in  equal  annual  instalments,  the  last  falling 
due  the  first  Janaury  1842;  that  said  purchase  was  by  parol,  no 
written  evidence  of  the  contract  having  been  executed  by  Way- 
land,  nor  any  note  for  the  purchase  money  by  the  complainant; 
that  the  complainant  went  into  possession  about  the  ninth  of  Jan- 
ary  1837,  and  in  the  month  of  March  1838,  disposed  of  five 
acres,  and  a  fraction  over,  of  said  lot,  to  one  Rice  for  two  thou- 
sand dollars,  to  whom  Waylatid  agreed  to  look  for  the  payment 
of  that  sum  and  to  release  complainant  to  thai  extent;  that  after- 
wards Wayland,  not  being  able  to  make  said  Rice  a  good  title 
to  the  lot  of  five  acres,  and  fraction  over,  agreed  with  him  to 
take  it  back  and  rescind  the  contract;  that  the  complainant  from 
the  time  he  went  into  possession  has  continued  to  occupy  the 
remainder  of  the  lot,  of  about  six  acres,  and  has  paid  eighteen 
hundred  or  two  thousand  dollars,  leaving  but  a  small  balance, 
if  any,  due  on  that  portion  of  the  original  purchase  retained  by 
him;  that  during  the  life-time  of  Wayland,  and  with  his  knowl- 
edge, complainant  made  valuable  improvements  on  said  lot, 
amounting  to  two  thousand  dollars,  and  consisting  of  a  dwelling 
house,  &c.  The  bill  offers  to  pay  whatever  balance  may  be 
found  due,  and  prays  a  specific  performance. 

The  answers  put  in  issue  all  the  material  allegations  of  the  bill, 
and  that  of  Echols  alleges  that  before  the  bill  was  filed  the  estate 
of  his  intestate  was  reported  insolvent  and  so  declared  by  the 
Orphans'  Court,  &c.  This  answer  also  sets  up  notes  of  the 
complainant,  to  the  amount  of  between  four  and  five  hundred 
dollars,  dated  prior  to  first  January  1S41,  and  which  were  held 
by  Wayland  at  the  time  of  his  death,  and  it  is  prayed  that  they 
be  allowed,  if  an  account  should  be  ordered.  The  complainant 
after  the  coming  in  of  the  answers,  amended  his  bill,  and  made 
an  exhibit  of  a  paper,  purporting  to  be  a  receipt  executed  by 
Wayland,  in  the  following  words:  "  Received  of  John  F.  Aday 
four  hundred  dollars,  it  being  the  full  amount  of  all  notes  now 
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due  against  said  Aday.  February  —  1841. — J.  C.  Wayland," 
wliicli  he  insisted  was  a  full  discharge  of  the  notes  set  up  in  Ech- 
ols' answer.  The  signature  to  this  receipt  was  proven  viva  voce 
at  the  hearing  to  be  in  the  hand-writing  of  Wayland.  The 
chancellor  refused  to  decree  a  specific  perfornnance,  because  of 
the  uncertainty  of  the  evidence  as  to  the  precise  terms  of  the 
credit,  the  only  witness  who  testified  in  respect  to  the  payments 
stating  that  the  purchase  money  was  to  be  paid  in  fou?-  or  jive 
annual  instalments ;  but  the  contract  of  sale  and  the  amount 
agreed  to  be  given  having  been  full}  proved,  he  retained  the 
bill  for  the  purpose  of  allowing  compensation  for  improvements, 
&c.,  and  ordered  a  reference  to  the  master  to  take  an  account. 
On  this  reference,  the  receipt  above  mentioned  was  offered  in 
evidence  and  objected  to  by  the  defendants,  on  the  ground  that 
it  bore  on  its  face  evidence  that  it  was  not  a  genuine  instrument, 
and  the  master  on  inspection  of  it  was  of  that  opinion  and  exclu- 
ded it  from  his  consideration.  From  this  there  was  an  appeal 
to  the  chancellor,  who  sustained  the  action  of  the  master.  The 
master  having  reported  the  sum  of  $1067  yVV  '"  favor  of  the 
complainant,  the  chancellor  confirmed  the  report,  but  refused  to 
charge  the  land  with  its  payment,  because  the  estate  had  been 
reported  insolvent.  The  ruling  of  the  chancellor  in  reference 
to  ihe  receipt,  and  his  refusal  to  decree  a  specific  performance 
and  a  charge  on  the  land  for  the  atnonnt  ascertained  to  be  due 
the  complainant,  are  the  errors  assigned. 

Clay,  for  the  plaintiff. 

Robinson,  for  the  defendants. 

DARGAN,  C.  J. — To  entitle  a  complainant  to  a  decree  for 
the  specific  performance  of  a  parol  agreement  for  the  sale  of 
land,  on  the  ground  of  part  performance,  it  is  indispensable,  not 
only  that  the  acts  alleged  to  be  in  part  performance  should  be 
clearly  proved,  but  the  contract  itself,  as  alleged  in  the  bill, 
should  be  established  by  clear  and  definite  testimony.  If  the 
proof  fails  to  establish  the  contract  as  alleged,  or  if  any  of  the 
terms  be  left  in  doubt  or  uncertainty,  then  a  specific  performance 
cantiot  and  ought  not  to  be  decreed,  for  it  would  then  be  uncer- 
tain whether  the  chancellor  was  enforcing  the  contract  the  par- 
ties had  agreed  upon,  or  whether  he  was  making  one  for  them, 
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and  decreeing  its  execution.  The  proof,  therefore,  must  not 
leave  the  contract,  or  any  of  its  terms  in  doubt.  This  is  the  re- 
sult of  all  the  well  considered  cases  on  this  subject. — See  Story's 
Eq.  vol.  2.  p.  69,  §  764,  and  authorities  cited;  also,  Goodwyn 
V.  Ligon,  4  Port.  297,  and  the  cases  there  refered  to. 
i.  Af)plying  this  principle  to  the  allegations  of  the  bill,  and  to 
the  proof,  we  fully  agree  with  the  chancellor,  that  the  evidence 
does  not  establish  the  contract  with  sufficient  certainty  to  war- 
rant a  decree  for  a  specific  performance.  The  bill  alleges  a  sale 
by  Wayland  of  twelve  acres  of  land,  on  the  first  day  of  January 
1S37,  for  the  sum  of  four  thousand  dollars,  to  be  paid  in  trqual 
annual  instalments,  the  last  falling  due  the  first  of  January  1S42, 
consequently  the  purchase  money  was  to  be  paid  in  five  annual 
equal  payments.  It  also  alleges  that  in  March  1838,  the  com- 
plainant sold  five  acres  and  a  fraction  over  to  one  Rice,  who 
agreed  to  pay  Wayland  two  thousand  dollars,  but  that  Rice  be- 
ing dissatisfied  with  the  title  of  Wayland,  it  was  agreed  that 
Wayland  should  take  this  portion  back,  and  credit  the  con)plain- 
ant  with  the  amount  of  two  thousand  dollars  on  the  original  pur- 
chase, thus  reducing  the  purchase  of  complainant  to  six  acres 
and  a  fraction,  and  the  purchase  money  to  two  instead  of  lour 
thousand  dollars.  But  the  time  when  the  payments  were  to  be 
made  remained  the  same,  that  is,  the  two  thousand  dollars  instead 
of  four,  was  to  be  paid  according  to  the  bill,  in  five  annual  in- 
stalments. Many  witnesses  were  examined  who  proved  the 
contract  of  sale  and  the  amount  agreed  to  be  given,  but  none 
of  them  speak  of  the  time  the  payments  were  to  be  made  except 
one,  who  says  iliat  tlie  money  was  to  be  paid  by  the  complain- 
ant in  four  or  Jice  annual  instalments.  Now  if  it  had  been  al- 
leged and  proved  that  the  entire  purchase  money  had  been  paid 
in  full,  this  perhaps,  would  have  superseded  the  necessity  of 
proving  the  lime  agreed  on  when  the  paytnenls  should  be  made, 
but  it  will  be  at  once  seen,  that  when  all  the  purchase  money  a 
not  paid,  and  the  sale  is  on  credit,  that  the  time  of  payment  be- 
comes material,  for  the  purpose,  at  least,  of  ascertaining  the 
amount  due  to  the  vendor.  The  testimony,  however,  in  this 
case  leaves  it  in  doubt  whether  the  money  was  to  be  paid  in  four 
or  five  atmual  instalments,  and  it  is  shown  that  part  of  the  pur- 
chase money  is  still  unpaid  ;  a  decree  of  specific  performance 
was,  therefore,  correctly  refused. 
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We  agree  also  with  the  chancellor,  that  although  a  decree  for 
a  specific  perfi)rtnance  cannot  be  allowed,  yet  this  is  a  case  that 
requires  that  the  bill  should  be  retained,  and  a  decree  rendered 
in  favor  of  the  complainant  for  the  amount  of  the  valuable  im- 
provements made  by  him  under  the  contract,  and  also  for  the 
amount  he  had  actually  paid  as  part  of  the  purchase  money,  for 
the  rule  is,  that  when  a  purchaser  enters  into  possession  and  upon 
the  faith  of  a  contract  has  made  valuable  improvements  upon  the 
land,  and  afterwards  files  his  bill  to  compel  a  specific  perform- 
ance, but  fails  to  make  out  such  a  case  as  entitles  him  to  that  re- 
lief, the  bill  may  be  retained  for  the  purpose  of  allowing  him  com- 
pensation if  he  has  not  a  full  and  adequate  remedy  at  law. — Sto- 
ry's Eq.  vol.  2,  page  109,  ^  749  ;  Pratt  v.  Lane,  9  Cranch,  493  ; 
1  Johns.  Ch.  131 ;  Pratt  v.  Lyon,  4  Port.  314.  When  the 
amount  to  which  the  complainant  is  entitled  is  ascertained,  either 
by  a  reference  to  the  master,  or  upon  an  issue  of  quantum  dam- 
nificalus,  1  think  it  clear  that  the  chancellor  may  charge  the 
land  with  the  payment  of  the  amount,  unless  some  specific  right 
has  attached  in  favor  of  some  third  person  upon  the  land,  which 
it  would  be  inequitable  to  displace  in  favor  of  the  complainant. 
If  this  could  not  be  done,  the  very  object  of  retaining  the  bill, 
which  is  to  prevent  a  failure  of  justice, 'might  be  defeated.  In 
the  case  before  us,  the  complainant  made  the  improvements  on 
the  land  which  enhanced  its  value,  upon  the  faith  of  the  contract, 
and,  no  doubt,  under  the  belief  that  his  possession  would  never 
be  disturbed,  and  in  the  same  manner  paid  a  portion  of  the  pur- 
chase money.  If  he  should  be  now  remitted  to  the  Orphans' 
Court,  to  receive  a  pro  rata  dividend  with  the  other  creditors 
of  Wayland's  estate,  which  is  insolvent,  injury  would  result  to 
him  from  the  contract,  and  the  general  creditors  be  benefitted  at 
his  expense;  for  he  has  increased  the  value  of  the  land,  which 
increased  value  would  be  a  fund  for  common  distribution.  The 
correct  rule,  I  hold  to  be  this,  whenever  compensation  is  allow- 
ed and  a  specific  performance  is  denied,  the  land  may  be  charged 
with  the  payment  of  the  amount  ascertained  to  bo  due  to  the 
complainant,  as  against  the  vendor  and  his  representatives,  un- 
less some  circumstance  appears  that  would  render  it  improper 
to  make  such  a  decree.  But  I  cannot  think  that  the  insolvency 
of  the  estate  of  Wayland  is  a  sufficient  reason,  why  the  land 
should  not  be  charged  with  the  payment  of  the  sum  as  aaccr- 
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tained  to  be  due  the  complainant  as  compensation.  The  gen- 
eral creditors  of  the  estate  have  acquired  no  specific  lien  on  the 
land,  and  have  no  greater  right  or  equity  than  Wayland  himself 
had,  and  if  we  could  be  warranted  in  decreeing  the  amount  of 
compensation  as  a  charge  on  the  land  against  Wayland,  I  see  no 
reason  why  it  should  not  be  done  against  his  heirs  and  adminis- 
trator, although  his  estate  may  be  insolvent.  We,  therefore, 
think  the  court  erred  in  refusing  to  charge  the  land  with  the 
payment  of  the  amount,  ascertained  to  be  due  to  the  complainant, 
by  way  of  compensation. 

We  cannot  say  that  the  chancellor  erred  in  overruling  the 
exception  to  the  register's  report.  The  complainant  by  his 
amended  bill  exhibited  a  paper,  purporting  to  be  a  receipt  execu- 
ted by  Wayland  to  him  for  the  sum  of  four  hundred  dollars,  da- 
ted February  1S41,  in  full  of  all  notes  then  due  by  complainant 
to  Wayland.  Before  the  hearing,  the  receipt  was  proved  viva 
voce  as  an  exhibit  in  the  usual  manner,  but  the  register,  in  taking 
the  account,  refused  to  allow  it  any  weight  as  evidence,  because 
the  instrument  upon  its  face  satisfied  him  that  Wayland  never 
executed  it  as  a  receipt,  although  the  signature  was  genuine. 
The  chancellor  upon  imspectioo  of  the  paper  was  of  the  same 
opinion,  and  confirmed  the  report  of  the  register.  The  instru- 
ment itself  is  not  before  us,  and  we  cannot  say  that  a  paper,  pur- 
porting to  be  a  receipt,  may  not  carry  marks,  or  evidence  upon 
its  face,  conclusive  to  show  that  it  is  not  a  genuine  receipt,  al- 
though the  signature  attached  to  it  may  be  in  the  hand-writing 
of  him,  whose  receipt  it  purports  to  be.  Had  the  receipt  been 
acted  on  by  the  chancellor  as  evidence,  in  his  decree,  before  the 
reference  was  ordered,  it  would  have  then  been  too  late  to  raise 
any  objection  to  it  in  taking  the  account ;  but  the  equity  of  the 
bill  was  not  in  the  slightest  degree  dependant  on  the  receipt,  nor 
could  any  question  have  been  raised  in  reference  to  it,  except  in 
taking  the  account  before  the  register;  the  receipt  could  have 
no  Influence,  except  in  swelling  the  amount  of  compensation.  The 
question  was,  therefore,  raised  the  first  time  the  instrument  was  of- 
fered to  be  used  as  evidence,  and  notwithstanding  the  signature 
to  it  may  have  been  proved  viva  voce  to  be  in  the  hand-writing 
of  Wayland,  we  do  not  think  this  precludes  the  examination  of 
the  question  of  genuineness,  when  that  question  is  raised  by 
mailer  apparent  on  the  face  of  the  instrument  itself,  irrespective 
«f  the  signature. 
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The  only  error  in  the  decree  is  the  refusal  of  the  chancellor 
to  charge  the  land  with  the  sura  due  to  the  complainant.  For 
this  error  the  decree  must  be  reversed,  and  the  proper  decree 
here  rendered. 

It  is  ordered,  adjudged,  and  decreed,  that  the  final  decree  of 
the  chancellor  be  reversed,  and  the  court  here  proceeding  to 
render  such  decree  as  should  have  been  rendered,  it  is  ordered 
and  decreed  that  the  land  described  in  the  pleadings,  to  wit,  the 
six  acres  and  a  fraction,  claimed  by  the  complainant  to  have  been 
sold  by  Wayland  to  him,  be  charged  with  the  payment  of  one 
thousand  and  sixty-seven  dollars  and  fifteen  cents,  the  amount 
of  compensation  ascertained  to  be  due  the  complainant  by  the 
report  of  the  register,  and  if  said  sum  be  not  paid  within  ninety 
days  from  the  rendition  of  this  decree,  the  register  of  the  court 
below  will  proceed  to  sell  the  land  at  public  auction,  at  the  court 
house  in  Madison  county,  upon  giving  the  same  notice,  required 
by  law  of  sheriffs  in  the  sale  of  real  estate,  and  from  the  pro- 
ceeds of  the  sale  of  said  land,  he  will  first  pay  the  cost  of  this 
suit,  and  then  the  amount  due  to  the  complainant,  after  which 
the  administrator  of  Wayland  will  be  entitled  to  receive  the  resi- 
due. It  is  further  ordered,  that  the  defendants  in  error  pay  the 
cost  of  this  court. 


Parsons,  J.,  not  sitting. 


MIMS'  EXECUTORS  v$.  STURTEVANT. 

1.  Where  a  written  instrument  is  «o  connected  with  tlie  declarations  of 
a  party,  that  they  cannot  be  fully  understood  without  it,  proof  of  its 
execution  is  not  a  pre-requisite  to  its  admissibility  in  evidence,  in 
connection  with  and  as  explanatory  of  the  declarations. 

2.  M.  or  his  wife,  both  being  present,  handed  a  paper  to  the  ^v^tness, 
•aying,  "  there  is  a  deed  I  intended  for  my  daughter  P."  The  witness 
lead  the  paper  and  returucdi  it  to  M.,  and  when  examined  as  to  its 
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contents  could  only  recollect  the  words,  "  I  give  to  my  daughter  P. 
my  negro  woman  Penny,  and  to  the  heirs  of  her  body."  Held— 
That  this,  though  not  of  the  most  satisfactory  character,  was  evi- 
dence sufficient,  both  of  the  execution  and  contents  of  the  deed,  to 
go  to  the  jury,  especially  as  it  was  shown  that  the  deed  could  not  be 
found,  and  that  the  opposite  party,  in  whose  possession  it  was  pre- 
sumed to  be.  had  been  notified  to  produce  it,  and  had  failed  to  do  so. 

3.  A  father,  havhig  executed  a  deed  of  gift  for  a  slave  to  his  daughter, 
then  a  married  woman,  sent  the  slave  to  the  residence  of  herself  and 
husband.  The  husband,  supposing  the  deed  to  create  a  separate 
estate  in  the  wife,  refused  to  permit  the  property  to  remain  on  his 
premises,  or  to  have  any  thing  to  do  with  it.  The  wife  thereupon 
sent  the  slave  back  to  her  father,  with  the  request  that  he  woidd  do 
the  best  he  could  for  her,  and  the  father,  on  its  return,  stated  that  he 
would  put  the  slave  to  work  and  account  to  his  daughter  for  it. — 
Held — That  there  is  nothing  in  these  circumstances  to  affect  the  va- 
lidity of  the  deed,  or  to  preclude  the  husband,  on  its  being  ascer- 
tained that  the  deed  did  not  create  a  separate  estate  in  the  wife,  from 
asserting  his  rights  under  it. 

4.  Where  one  receives  the  slave  of  another  and  promises  to  account 
for  the  hire,  without  any  agreement  as  to  the  amount  to  be  paid,  or 
the  time  when  the  hiring  should  terminate,  and  the  hire  become  due, 
the  hire  is  payable  as  it  is  earned,  or,  at  most,  within  a  convenient 
and  reasonable  time  thereafter;  and  the  owner,  after  permitting  the 
slave  to  remain  with  the  hirer  for  a  number  of  years,  has  not  the  op- 
tion to  treat  the  entire  demand  as  one  continuous  item,  against  which 
the  statute  of  limitations  cannot  run,  until  the  sum  last  due  is  paya- 
ble, nor  to  exempt  it  as  a  single  item  from  the  operation  of  the  statute 
of  tiuree  years. 

5.  An  account — whether  of  one  or  more  items — founded  on  a  contract, 
some  term  of  which  is  left  unsettled  by  the  parties,  is  an  open  ac- 
count and  to  such  the  statute  of  limitations  of  three  years  applies. 

Error  to  the  Circuit  Court  of  Conecuh.  Tried  before  the 
Hon.  Nathan  Cook. 

This  was  an  action  of  assumption  instituted  on  the  7th  Sept. 
1S46,  by  the  defendant  against  the  plaintiffs  in  error,  as  execu- 
tors of  Britton  Mims,  deceased,  to  recover  the  hire  of  a  slave 
by  the  name  of  Penny,  from  January  1839  to  Sept.  1S45. 
The  case  was  tried  on  issues  formed  upon  the  pleas  of  non-as- 
sumpsit and  the  statute  of  limitations  of  three  years.  It  appears 
by  the  bill  of  exceptions  that  in  January  1839,  the  said  Britton 
Mims  sent  the  slave  to  the  house  of  the  plaintiff,  who  was  the 
husband  of  one  of  his  daughters,  and  that  the  slave,  after  re- 
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inaining  there  a  few  days,  relumed  with  a  note,  purporting  to 
have  been  written  by  the  wife  of  the  plaintiff,  and  containing 
the  folJowins  languasre — "Father — Mr.  Sturtevant  is  unwillincr 
that  the  negro  Penny  shall  stay  here,  not  as  his  properly.  I 
want  you  to  take  her,  and  do  the  best  you  can  for  me."  The 
note  was  not  produced,  nor  was  the  witness  who  testified  to  its 
contents,  acquainted  with  Mrs.  Sturlevant's  handwriting.  The 
defendant  objected  to  the  proof  of  its  contents,  unless  proof  of 
ihe  handwriting  was  first  adduced,  but  the  court  overruled  the 
objection,  it  being  shown  that  said  Mims,  who  was  unable  either 
to  read  or  write,  handed  the  note  to  the  witness  at  the  time  it 
was  received,  and  asked  him  to  read  it  for  him.  The  record, 
howevef;  does  not  show  that  any  exception  was  taken  to  the 
ruling  of  the  court  on  this  point.  It  also  appears  that,  after  the 
note  was  read  to  Mims,  he  said  to  the  witness,  *'  what  would 
you  do,  if  you  had  such  a  son-in-law?  Well,  I  reckon  I  had 
better  send  the  negro  to  the  kitchen,  put  her  to  work,  and  account 
to  Peggy  (Mrs.  Sturtevant)  for  it;"  and  at  the  same  time,  either 
he  or  his  wife,  both  being  present,  handed  a  paper  to  the  wit- 
ness, saying,  "  there  is  a  deed  1  intended  for  my  daughter  Peg- 
gy." The  witness  read  the  paper  thus  handed  him,  but  could 
recollect  none  other  than  these  words — "  I  give  to  my  daughter 
Peggy  my  negro  woman  Penny,  and  to  the  heirs  of  her  body;" 
nor  could  he  recollect  whether  it  was  signed,  nor  whether  there 
was  a  subscribing  witness  to  it.  This  paper  was  not  produced 
on  the  trial,  but  it  was  proved  that  it  could  not  be  found  and 
that  the  defendants  had  been  notified  and  had  failed  to  produce 
it.  On  this  state  of  the  proof,  the  defendants  objected  to  the 
foregoing  secondary  evidence;  but  the  court  overruled  the  ob- 
jection and  the  defendants  excepted.  It  further  appears  thai 
during  the  time  the  slave  was  at  the  plaintiff's  house,  he  said 
that  he  would  send  her  back, — that  if  a  guardian  had  to  be  ap- 
pointed for  his  wife,  the  slave  should  not  stay  there — that  the 
property  was  his  wife's  and  had  been  given  to  her.  and  not  to 
liim,  and  therefore  lie  would  have  nothing  to  do  with  it.  After 
the  slave  returned  to  the  house  of  Mims,  she  continued  in  his 
possession  until  his  death  in  the  fall  of  1845,  when  his  execu- 
tors delivered  her  to  the  plaintiff.  The  foregoing,  with  proof 
of  the  value  of  the  hire,  was  all  the  evidence  adduced  on  the 
trial.     The  court  charged  the  jury — Isl.  That  if  they  believed 
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from  the  testimony,  thatthe  plaintiff,  in  refusing  to  accept  the 
gift  or  to  have  any  thing  to  do  with  the  slave,  did  not  intend  to 
reject  it  as  a  gift  to  his  wife,  but  meant  that  she  should  have  the 
slave  as  her  separate  property,  it  would  not  amount  to  a  rejec- 
tion of  the  gift.     2d.  That  if  the  wife  of  the  plaintiff,  after  re- 
^ceiving  the  slave  as  a  gift,  sent  her  back,  because  the  plaintiff 
•.  refused  to  have  any  thing  to  do  with  her,  and  requested  her  fa- 
^  tlier  to  take  charge  of  and  employ  the  slave  for  her  benefit,  and 
that  he  received  and  agreed  to  hold  the  slave  in  accordance  with 
the  request  and  did  in  fact  so  hold  her,  it  could  not  be  regarded 
as  a  rejection  of  the  gift. 

Tlie  defendants  requested  the  court  to  instruct  the  jury  that 

the  demand  sued  for  was  an  open  account,  and  that  the  statute 

I  of  limitations  being  pleaded,  the  plaintiff  could  only  recover  so 

j much  of  the  accouat  as  had  accrued  within  three  years  and  six 

j.monthsof  the  commencement  of  the  action.     The  first  portion 

,j  of  this  charge  the  court  gave,  but  refused  the  remainder,  and 

instead  thereof,  stated  to  the  jury  that,  altljough  the  demand 

w&s  an  open  account,  if  they  found  that  the  testator's  posses- 

*  sion  of  the  slave,  under  the  promise  to  hold  her  for  his  daugh- 

^ter's  benefit,  was  continuous,  the  statute  of  limitations  would 

«  not  run  against  any  part  of  the  account,  until  the  contract  was 

put  an  end  to  by  act  of  the  parties  or  otherwise.     The  ruling  and 

■  charges  of  the  court  are  now  assigned  as  error. 

Watts  and  Bf.ouNT,  for  the  plaintiffs  in  error. 
6      Leslie*  fcMr  the  defendant. 

J^,,    PARSONS,  J. — Sturtevant  brought  his  action  of  s&SBmpsk 
l^,m  the  court  below,  against  the  defendants,  as  executors  of  Brit- 
.  ton  Mims,  to  recover  the  value  of  the  hire  of  a  negro  woman 
called  Penny,  who  had  been  for  some  time  in  the  possession  of 
^.  the  testator  before  his  death,  and  remained  in  the  possession  of 
^  the  defendant,  as  his  executors,  for  some  time  afterwards;  but 
4,lhe  present  action  is  confined  to  the  demand  against  the  testa- 
tor.    This  case  is  very  different  from  a  case  between  the  same 
parties  in  this  court  before. — See  Mims  &  Mims  v.   Sturtevant, 
16  Ala.  154. 
^    It  appears  by  the  bill  of  exceptions  that  Britton  Mims,  in 
"9,  sent  the  negro  woman  to  Sturtevant,  whose  wife  was  his 
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daughter.  Tlie  negro  after  a  few  clays  returned  to  the  house  of 
Mr.  Mims,  the  testator  of  the  defendants  below,  and  delivered 
him  a  note,  purporting  to  be  written  by  Sturtevant's  wife,  in 
these  words :  "  Father,  Mr.  Sturtevant  is  unwilling  that  the 
negro  Penny  shall  stay  here,  not  as  his  property.  I  want  you 
10  take  her,  and  do  the  best  you  can  for  nie."  And  from  that 
lin)e  the  negro  remained  in  the  testator's  possession  until  his 
death.  This  note  was  not  produced  on  the  trial,  nor  was  the 
witness,  by  whom  its  delivery  to  the  testator  and  its  contents 
were  proved,  acquainted  with  the  handwriting  of  Mrs.  Sturte- 
vant. The  defendants  below  objected  to  the  proof  of  its  con- 
tents, because  it  was  not  proved  to  have  been  written  by  Mrs. 
.Sturtevant,  but  the  court  admitted  evidence  of  its  contents. 
There  was  no  exception,  however,  to  this  act  of  the  court,  and 
therefore  it  is  not  properly  subject  to  our  revision.  But  we 
think  there  was  a  reason  which  rendered  the  note  itself,  or  if  it 
could  not  be  produced,  evidence  of  its  contents,  admissible  on 
the  trial,  although  its  genuineness  could  not  be  proved.  With- 
out it,  the  remarks  of  the  testator,  when  it  was  read  to  him, 
could  not  be  fully  understood.  He  received  the  note,  which 
was  brought  to  him  by  the  negro,  when  she  returned  into  hi3 
possession.  His  remarks  on  the  occasion,  as  rendered  intelli- 
gible by  the  note,  whether  it  was  written  by  his  daughter  or  not, 
t&nded  to  show  what  he  himself  intended  by  taking  possession 
of  the  negro.  Thereby  the  jury  were  enabled  to  determine 
whether  he  took  possession  of  her  in  his  own  right,  or  subject  to 
the  title  which  he  had  conveyed,  or  attempted  to  convey,  to  his 
daughter  by  the  deed.  As  the  note,  or,  in  a  proper  case,  evi- 
dence of  its  contents,  is  admissible  evidence,  we  will  recur  to  it 
in  another  part  of  this  opinion. 

The  testator's  deed  of  gift  of  the  slave  to  his  daughter  was* 
not  produced  on  the  trial,  but  it  was  proved  that  it  could  not  be 
found.  The  question  is  whether  the  secondary  evidence  of  its 
execution  and  contents,  which  was  offered,  should  have  been  al- 
lowed to  go  to  the  jury.  Some  days  after  the  testator  sent  the 
negro  to  Sturtevants',  she  returned  with  the  note  which  has 
been  mentioned.  The  note  was  read  to  him,  he  and  his  wife 
both  being  present,  and,  on  the  same  occasion,  one  of  them,  and 
the  witness  could  not  recollect  which,  handed  the  witness  a  pa- 
per, saying  there  is  a  deed  I  intended  for  my  daughter  Peggy, 
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who  was  Mrs.  Sturtevant.     The  witness  could  only  recollect 
•ihe  following,  as  sonrjc  of  the  words  of  the  deed  :  "  I  give  to  my 
daughter  Peggy  my   negro  woman   Penny,  and  to  the  heirs  of 
her  body."     The  witness  did  not  remember  whether  or  not  it 
was  signed,  or  had   a  subscribing  witness.     This   evidence  of 
the  deed  was  objected  to  by  the  defendants  below,   but  it  was 
admitted  by  the  court,  and  they  excepted.     The  testator  or  his 
~  wife,  whichever  it  was  that  spoke,  called  the  paper  a  deed,  and 
mentioned  the  purpose  for  which  it  was  intended.     This,  if  said 
by  the  testator  himself,  was  clearly  evidence  of  the  execution  of 
■  the  deed — and  as  it  was  stated  that  it  was  intended  for  Peggy, 
that,  and  the  few  words  of  the  deed,  which  were  recollected  by 
the  witness,  were  evidence  of  its  contents.     But  if  it  were  the 
r  testator's  wife  who  spoke,  it  was  in  his  presence,  and  the  infer- 
ence from  what  is  stated  must  be  that  he  assented  to  what  was 
J  said,  and  consequently  it  is  evidence  against  him  and  bis  rep- 
i  resentatives.     Tlie  evidence,  however,  was  not  of  the  most  sat- 
isfactory character,  either  as  to  the  execution  or  contents  of  the 
.  ^eed,  but  we  think  it  was  sufficient   under  the  circumstances  to 
j'go  to  the  jury.     It  was  proved  that  the  deed  could  not  be  found. 
-When  last  seen  it  was  in  the  testator's  possession.     It  was  not 
-  ^proved  that  the  executors  had  the  paper,  but  we  think  that  fact 
^  may  be  presumed. — See  Maulden,   Montague  &  Co.  v.  Amis- 
Mead,  Ex'r,  &c.,  14  Ala.  702  ;  Powell  v.  Knox,  16  ib.  364. 
If  the  secondary  evidence  be  not  fully  satisfactory,  they  who 
are  presumed  to  have  had  control  of  the  best,  should  have  pro- 
duced it,  for  in  this  case  they  had  been  notified  to  do  so.     Al- 
•  though  it  was  not  entirely  satisfactory,  yet,  under  these  clrcum- 
j-stances,  we  think  it  was  right  to  admit  it. — See  Bright  &  Led- 

yard  v.  Young  et  al.,  15  Ala.  117. 

»       We  think  there  was  evidence  in  this  case,  lending  to  show 

V  tJiat  the  testator  did  not  intend,  by  receiving  the  negro  back,  to 

^  bold  her  in  his  own  right,  but  to  hold  subject  to  the  title  which 

be  had  conveyed  by  the  deed,  and  to  account  for  her  services 

accordingly.     Doubtless  he  thought  the  title  had  been  legally 

>■  conveyed   by  the   deed  to  Sturtevant's   wife,  exclusive  of  her 

husband,  and  for  a  time  her  husband  also  thought  so.     The 

ooie  which  came,  as  he  supposed,  from  his  daughter,  requested 

him  to  take  the  negro,  and  do  the  best  he  could  for  her,  Mrs. 

Sturtevant.     When  he  ^heard  it  read,  he  observed,   "  Well,  I 


JUNE  TERM,  1S50. 365 

Mims'  Ex'rs  v.  Sturte\^nt. 

reckon  I  had  better  send  the  negro  to  the  kitcheft — put  Imt  to 
work  and  account  to  Peggy  for  it."  The  negro  remained  there 
until  some  time  after  the  testator's  death,  when  she  was  deliv- 
ered by  the  executors  to  Sturdevant.  The  testator  having  ex- 
pressly taken  possession  of  the  negro,  to  be  put  to  work  and  to 
account  to  his  daughter  for  her  services,  there  is  no  question 
but  tliat  his  daughter  could  have  recovered  hire  of  him,  't(  the 
deed  had  in  fact  vested  the  property  of  the  negro  in  the  daugh- 
ter, exclusive  of  her  husband.  But  as  the  deed,  in  fact,  did  not 
exclude  the  husband's  marital  rights,  and  the  property  became 
his  absolutely  under  the  deed,  the  payment  of  the  hire  should  be 
made  to  him.  He  might  have  released  it,  or  if  it  had  been 
made  to  his  wife,  it  would  have  been  his — and  upon  the  under- 
taking to  account  to  his  wife  for  the  services  or  hire,  he  might 
maintain,  and  in  feet  has  brought  an  action  in  his  own  name. 

There  is  no  question  relative  to  the  delivery  of  the  deed  by 
the  testator,  distinctly  reserved  for  us.  For  that  reason  we  pass 
that  point,  remarking  only  that  the  testator's  continued  posses- 
sion of  the  deed  is  not  necessarily  inconsistent  with  the  idea  of 
a  delivery  in  fact  or  in  law. — See  McClure  et  al.  v.  Colclough 
et  al..  17  Ala.  89,  and  cases  there  cited. 

Not  to  speak  of  Mrs.  Sturtevant's  note,  there  was  some  legal 
evidence  tending  to  show  that  Sturtevant,  while  he  believed 
that  he  was  excluded  by  the  deed,  refused  to  act  as  trustee  for 
his  wife,  and  was  not  disposed  to  suffer  the  negro  to  remain  at 
his  house.  But  it  is  not  our  inference  from  the  evidence  that 
he  intended  to  any  greater  extent  to  prohibit  her  from  enjoying 
the  benefit  of  the  gift-  When  the  negro  returned  to  the  testa- 
tor, the  latter  did  not  consider  the  gift  at  an  end  ;  therefore,  if 
for  no  other  reason,  the  validity  of  the  deed  remained  as  it  was. 
And  when  Sturtevant  afterwards  found  out  that  the  negro  was 
his,  we  do  not  see  why  he  might  not  claim  her.  He  never  in- 
tended to  renounce  his  own  ri^ht. 

Without  stopping  to  make  an  application  of  what  has  been 
said,  to  the  case  as  it  appears  by  the  bill  of  exceptions,  we  come 
to  the  last  point  in  the  record.  The  defendants  below  pleaded 
the  statute  of  limitations  of  three  years,  avering  that  the  demands 
sued  for  were  open  accounts.  And  in  reference  to  this,  they 
requested  the  court  to  charge  the  jtjry,  that  the  plaintifT  could 
only  recover  such  parts  of  the  account  as  had  accrued  whhin 
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three  years  and  six  months  before  the  commencement  of  this 
suit,  allowing  the  six  months  for  the  time,  during  which  no  suit 
could  have  been  brought,  in  consequence  of  the  testator's  death; 
which  charge  the  court  refused.  In  this,  we  think  there  was 
error.  There  was  no  promise  to  pay  or  account  for  hire,  except 
as  already  mentioned.  This  was  not  a  contract  of  hiring,  which 
was  to  terminate  at  a  particular  time,  and  according  to  which 
the  hire  was  then  to  be  paid.  In  snch  case  no  action  would 
accrue  until  the  end  of  the  term,  and  consequently  the  statute 
would  only  commence  running  at  that  time.  In  this  case  the 
hire  became  payable  as  it  was  earned,  or,  at  most,  within  a  con- 
venient and  reasonable  time  thereafter,  and  the  plaintiff  below 
might  have  brought  his  action  accordingly. 

Lord  Hardwick  thought  that  in  an  action  by  one  tenant  in 
common  against  another,  for  rents  and  profits,  the  statute  was 
a  bar  to  any  demand  further  back  than  six  years. — Prince  v. 
Heylin,  1  Atk.  493.  And  it  is  said  that  this  rule  has  ever 
since  been  recognized  in  cases  where  the  defendant  is  charged 
as  receiver. — Angell  on  Lim.  73,  note  3. — But  the  question  is 
whether  the  statute  of  six  or  of  three  years  shall  apply  to  this 
account;  and  that  depends  upon  the  question  whether  it  is  an 
open  account,  within  the  meaning  of  the  statute,  to  which  the 
limitation  of  three  years  applies.  If  the  plaintiff  had  made  out 
his  account  in  different  items,  to  correspond  with  the  periods, 
when  according  to  the  case  it  was  payable,  then  it  would  have 
been  manifestly  an  open  account,  because  the  amount  to  be  paid 
and  the  times  of  payment  were  not  ascertained  by  any  contract, 
hut  left  open.  He  has  not  the  option  to  elude  the  statute  by 
considering  the  whole  demand  as  one  continuous  item,  against 
which  the  statute  could  not  run  until  the  last  was  payable ;  nor 
has  he  the  option  to  exempt  it  as  a  single  item  from  the  statute 
of  three  years.  In  this  case  all  the  demands  are  on  one  side. 
It  is  not  a  mutual  contract ;  therefore  the  items  which  accrued 
within  three  years  do  not  draw  the  rest  after  them,  so  as  to  ex- 
empt them  from  the  statute. — Todd  v.  Todd,  15  Ala.  743.  It 
was  held  by  this  court,  in  the  case  of  Sheppard  v.  Wilkins,  1 
Ala.  62,  that  an  open  account  is  one.  in  which  some  term  of  the 
contract  is  not  settled  by  the  parties,  whether  the  account  con- 
sists of  one  item  or  of  many,  and  that  in  such  case  the  statute  of 
three  years  applied.     In  this  case  there  was  no  agreement  as  to 
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the  amount  to  be  paid  by  the  testator — therefore,  the  case  last 
cited  is  in  point. 

The  judgment  is  reversed  and  the  cause  remanded,  to  be 
proceeded  io,  not  inconsistently  with  this  opinion. 


GLOVER  vs.  GLOVER. 

1.  A  domicil  once  acquired  is  presumed  to  continue  until  a  new  one  is 
gained  facto  et  animo. 

2.  Where  the  acknowledged  residence  of  a  party  is  in  this  State,  and 
the  principal  part  of  his  property  is  here,  his  pretended  removal  to 
another  State,  with  the  fraudulent  intent  of  evading  The  jurisdiction 
of  the  Chancery  Court,  will  not  oust  that  court  of  jurisdiction  of  a  bill, 
filed  against  him  by  a  non-resident  complainant,  but  it  may  proceed 
to  make  him  a  party  in  the  mode  prescribed  by  the  statute. — Clay's 
Dig.  352,  §  44. 

Error  to  the  Chancery  Court  of  Sumter.  Tried  before  the 
Hon.  J.  W.  Lesesne. 

The  bill  in  this  case  was  filed  by  the  plaintiff  against  the  de- 
feudant  for  alimony.  It  alleges  that  the  complainant  and  defend- 
ant were  married  in  the  Slate  of  Virginia,  of  which  State  the 
complainant  is  still  a  resident,  and  that  the  defendant,  without 
cause  or  provo(5ation,  abused  and  mal-treated,  and  finally  desert- 
ed her,  removinsr  all  his  available  effects  to  this  State  and  leav- 
ing  her  no  means  of  support,  &c.  It  further  alleges  that  the  de- 
fendant "  after  fraudulently  removing  his  available  effects  to  Ala- 
bama to  evade  providing  your  orairix  with  the  means  of  support, 
has  suddenly  pretended  to  remove  to  tiie  State  of  Tennessee, 
with  the  fraudulent  intent  of  evading  the  jurisdiction  of  this  court; 
that  he  ha.s  done  this  in  anticipation  that  your  oratrix  was  about 
to  take  steps  to  compel  him  to  provide  for  her;  that  nearly,  if  not 
quite  all  the  property  and  effects  of  said  defendant  are  in  this 
State,  and  she  verily  believes  that  this  State  is  his  real  place  of 
residence,  as  far  as  lie  can  be  said  to  have  any  place  of  abode; 
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that  since  he  left  Virginia,  she  has  heard  of  him  as  wandering 
about  whhout  any  fixed  place  of  abode,  but  that  this  State  was 
his  acknowledged  place  of  residence,  until  about  the  time  your 
oratrix  was  abont  commencing  proceedings  against  him  as  afore- 
said, and  she  believes  that  said  defendant  left  this  State  with  no 
other  intent  or  purpose  than  to  evade  the  just  claims,  which  your 
oratrix  has  upon  him;  and  that  if  your  oratrix  cannot  reach  his 
property  and  effects  which  are  in  the  Slate  of  Alabama,  such  is 
the  unsettled  condition  of  said  defendant,  and  such  his  determi- 
nation not  to  provide  for  your  oratrix,  she  will  be  fraudu- 
lently deprived  of  her  rights  in  the  premises."  The  chancellor 
on  motion  dismissed  the  bill  for  want  of  jurisdiction,  which  is 
now  assigned  as  error. 

Robert  H.  Smith,  for  the  plaintiff: 

The  allegations  in  the  bill  show  that  Alabama  is  the  defend- 
ant's place  of  residence.  It  alleges  that  Alabama  was  his  resi- 
dence until  complainant  was  about  proceeding,  and  he  has  since 
bad  no  fixed  residence,  &c.  JNow  a  man  must  be  sueable  some- 
where— he  must  have  sonie  residence,  and  I  understand  the  law 
to  be,  that  a  man's  residence  (once  obtained,)  continues,  not  un- 
til he  leaves  it,  but  until  he  obtains  another.  Therefore,  I  say, 
Alabama  is  his  residence. — State  v.  Hallet,  8  Ala.  159.  But 
it  is  asked  how  can  process  be  served  on  him — not  by  actual 
service,  and  not  by  publication;  but  this  is  worth  nothing,  for 
any  man  could  oust  a  court  of  jurisdiction  by  shunning  process,  if 
this  be  law.  The  consequence  of  it  would  be  that  the  definition 
of  one's  abode  would  be,  a  place  where  process  can  be  served  on 
him.  The  argument,  if  so  it  may  be  called,  is  merely  one  based 
on  inconvenience.  If  a  party  evades  process,  so  it  cannot  be 
served,  and  yet  is  no  non-resident,  so  as  lo  allow  publication,  I 
think  the  Chancery  Court  should,  by  virtue  of  its  remedial  pow- 
ers, prescribe  a  mode  of  bringing  him  in,  and  I  ask  that  this  may 
be  done  in  this  case.  If  it  cannot  do  it,  then  it  may  be  truly 
said  that  a  court,  whose  province  it  is  to  protect  against  fraud, 
is  at  the  mercy  of  fraud. 

F.  S.  Lyon,  for  the  defendant : 

There  is  nothing  in  this  case  which  would,  in  principle,  dis- 
tinguish it  from  the  one  between  the  same  parties,  decided  at 
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June  Term,  1849. — See  IG  Ala.  440.  In  the  former  case  the 
suit  was  brought  by  the  wife  against  the  husband  to  recover  ali- 
mony, the  complainant  being  at  the  time  a  citizen  of  Virginia, 
and  the  respondent  residing  in  Tennessee.  That  case  was  dis- 
missed because  the  court  had  no  jurisdiction  of  such  a  cause. 
The  present  suit  was  brought  for  the  same  purpose,  the  com- 
plainant still  being,  as  shown  by  her  bill,  a  citizen  of  Virginia. 
The  proceedings  assign  to  the  defendant  no  local  habitation — he 
is  said  to  be  a  wanderer;  to  have  no  fixed  |)lace  of  residence. 
There  was  no  service  of  a  subpoena  to  answer,  nor  publication 
made  as  required  by  law,  such  as  would  authorise  the  court  to  reach 
his  person  or  property  by  a  decree  in  the  case.  Tlie  parties,  as 
shown  by  the  bill,  were  married  in  Virginia,  and  the  obligation 
attempted  to  be  enforced  by  the  bill.was  incurred  in  lh?t  State, 
and  not  in  this.  The  complainant  being  a  non-resident,  and 
the  cause  of  action  having  accrued  out  of  the  State,  the  Court  of 
Chancery  had  no  jurisdiction  without  an  allegation  in  the  bill 
that  the  defendant  was  a  resident  of  the  State. —  See  Heirs  of 
Holman  et  al.  v.  Bank  of  Norfold,  12  Ala.  3G0.  Under  our 
laws  there  are  but  two  modes  of  compelling  a  defendant  in  chance- 
ry to  answer,  one  is  by  service  of  a  subpoena  to  answer  where  he 
is  a  resident  of  the  Stale,  and  the  other  is  by  publication  where 
1)6  is  a  non-resident.  In  the  present  case  there  was  no  service 
of  process,  nor  appearance,  except  as  amicus  curia  to  move  to 
dismiss  for  want  of  jurisdiction,  nor  was  there  publication,  be- 
cause the  fact  of  publication  with  the  admission  in  the  bill  of  the 
non-residence  of  complainant,  would  have  at  once  deprived  the 
court  of  jurisdiction.  How  then  could  the  court  have  proceed- 
ed in  the  cause?  and  upon  what  ground  had  the  court  of  chancery 
for  Sumter  county  cognizance  of  the  suit?  Neither  plaintiff  nor 
defendant  resided  in  Sumter,  nor  did  the  subject  matter  of  the 
suit  arise,  or  exist,  in  that  county.  The  judgment  below  dis- 
missing the  bill  was  correct  and  ought  to  be  sustained. 

CHILTON,  J. — The  bill  charges  that  the  defendant,  after 
fraudulently  removing  his  effects  to  this  State,  to  avoid  providing 
the  complainant  the  means  of  subsistence,  has  suddenly  pretend- 
ed lo  remove  lo  the  State  of  Tennessee,  with  the  fraudulent  in- 
tent of  evading  tfie  jurisdiction  if  this  court ;  that  he  has  done 
this  in  the  anticipation  that  complainant  was  about  lo  take  steps 
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to  coriijiel  him  to  provide  for  her ;  that  nearly,  if  not  quite  all 
the  property  and  effects  of  said  defendant,  are  in  this  State,  and 
that  siie  verily  believes  that  this  State  is  his  real  place  of  resi- 
dence, as  far  as  he  can  be  said  to  have  any  place  of  abode;  that 
since  he  left  Virginia,  she  has  heard  of  him  as  wandering  about 
without  any  fixed  place  of  abode,  but  that  this  State  was  his  ac- 
knowledged place  of  residence,  untilabout  the  time  complainant 
was  commencing  proceedings  against  him,  and  she  believes  that 
he  left  this  State  with  no  other  intent  or  purpose  than  to  evade 
her  just  claims  upon  him  ;  aud  that  such  is  his  unsettled  condi- 
tron,  that  if  she  cannot  have  a  remedy  in  this  State  against  him, 
she  is  utterly  remediless. 

The  party,  having  acquired  a  domicil  in  this  State,  must  be  pre- 
sumed to  reside  here,  until  he  acquires  one  elsewhere,  upon  the 
well  settled  doctrine,  that  when  once  a  domicil  has  been  acquired, 
it  is  not  lost  until  a  new  one  is  actually  gained  facto  et  animo. — 
The  State  v.  Hallet,  8  Ala.  161. 

In  the  case  before  us,  the  party,  to  evade  the  just  demand  of 
the  complainant,  has  pretended  to  remove  to  Tennessee,  but  is 
really  wandering  about,  with  the  object  and  intent  of  avoiding 
the  jurisdiction  of  the  court.  Such  conduct  is  a  fraud  upon  the 
jurisdiction  of  the  Chancery  Court,  and  cannot  be  allowed  to 
screen  the  party  from  amenability  to  its  process. 

The  case  falls  clearly  within  the  equity,  if  not  the  letter  of  the 
statute,  authorising  the  court  to  order  publication  against  the  de- 
fendant (Clay's  Dig.  352,  §  44,)  upon  the  proper  affidavits  be- 
ing filed,  that  the  defendant  cannot  be  found  at  his  usual  place 
of  abode  upon  inquiry  being  made  for  him,  and  that  ll:tere  is  just 
cause. to  believe  that  such  defendant  is  gone  out  of  the  limits  of 
the  Slate,  or  has  otherwise  absconded,  to  avoid  being  served 
with  process.  From  the  allegations  of  this  bill,  he  must  be  re- 
garded as  a  resident  of  this  State,  so  that  the  principle  settled  by 
this  court  in  the  Heirs  of  Holman  v.  The  Bank  of  Norfolk, 
(12  Ala.  369,)  and  upon  which  a  case  between  these  same  par- 
ties in  16  Ala.  440,  was  made  to  turn,  does  not  apply.  Since  the 
passage  of  the  statute  before  cited,  it  may  safely  be  asserted  as 
an  undeniable  legal  proposition,  that  if  a  party,  residing  here,  ab- 
sent himself,  with  the  view  and  intent  of  avoiding  the  jurisdic- 
tion of  the  Chancery  Court  of  this  State,  his  absence  shall  not 
avail  him  to  oust  the  court  of  jurisdiction.     Were  the  law  other- 
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wise,  the  grossest  fraud  and  injustice  nnight  be  practised,  and 
the  courts  of  equity  rendered  powerless  to  afford  relief,  by  the 
fraudulent  act  of  the  defendant. 

The  chancellor  erred  in  dismissing  this  bill.     His  decree  is 
consequently  reversed  and  the  cause  remanded. 


KELLY    vs.   PAYNE. 

1.  A  vendor  of  land,  who  has  executed  his  bond,  conditioned  to  make 
title  when  the  purchase  money  is  paid,  holds  the  legal  title  to  the 
land  as  a  security  for  the  payment  of  tlte  purchase  money,  and  all 
the  incidents  of  a  mortgage,  so  far  as  tVie  lien  is  cdncerned,  attach 
to  such  a  contract. 

2.  Where,  in  such  case,  the  vendor  transfers  by  endorsement  the  note 
given  for  the  purchase  money,  a  court  of  equity,  vuilcss  by  the  con- 
tract of  transfer  it  is  otherwise  agreed,  will  consider  the  transfer  of 
the  note  as  a  transfer  of  the  lien,  and  regard  the  vendor  as  holding 
the  legal  title  to  the  land  in  trust  to  secure  the  payment  of  the  debt; 
but  if  the  vendor  nfterwards,  on  the  failure  of  the  maker  to  pay  it, 
takes  up  the  note,  the  debt,  with  the  security  for  its  payment,  is  re- 
vested in  him,  and  he  may  subject  the  land  to  its  satisfaction. 

3.  The  recovery  of  judgment  on  the  note  by  the  endorsee  against  the 
maker,  and  its  payment  by  the  vendor,  after  his  liability  as  endorser 
had  been  fixed  by  the  issuance  of  execution  and  return  of  no  pro- 
perty, cannot,  in  such  case,  operate  as  a  satisfaction  of  the  debt,  or  a 
discharge  of  the  lien;  but  such  payment,  being  regarded  as  a  dis- 
charge of  his  own  liability  merely,  will  entitle  the  vendor  to  the  equi- 
table interest  in  the  judgment,  and,  the  legal  title  to  the  land  being 
still  in  hiin,  he  can  subject  it  in  equity  to  the  sati.'faction  not  only  of 
the  principal  and  interest,  but  the  costs  of  the  judimeiit. 

4.  The  rule  is  too  well  settled  to  be  now  questioned,  that  a  prayer  f«ir 
general  relief  is  sufficient,  and  will  entitle  the  complainant,  on  the 
final  hearing,  to  such  a  decree  as  his  case  may  \\  anant. 

Error  to  the  Chancery  Court  of  Lowndes.     Tri«d  before 
ihe  Hon.  J.  W.  Lesesne. 

The  bill  in  llii.s  case  was  filed   by  the  defendant  against  the 
plaintiff  in  error,  and  alleges  that,  on  the  Lst  July  ]S44,  the 
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complainant  sold  to  the  defendant  a  lot  of  land  in  Lowndes 
county,  known  as  the  south-west  quarter  of  section  fifteen,  town- 
ship twelve,  and  range  sixteen,  except  thirty  acres  of  the  north 
end  thereof,  for  six  hundred  and  fifty  dollars,  and  executed  to 
liini  his  bond  to  make  titles  when  the  purchase  money  should 
be  paid  ;  that  the  defendant,  to  secure  the  payment  of  the  pur- 
chase money,  gave  the  complainant  his  four  notes  for  $160  jW 
each — the  first  payable  on  the  1st  January  1845,  and  the  others 
annually  thereafter;  that  the  three  first  notes  have  been  paid, 
but  that  the  last  is  still  due;  that,  on  the  24ih  Dec.  1845,  the 
complainant  sold  and  endorsed  said  last  note  to  Perry  Watson, 
that  Watson  traded  and  endorsed  it  to  one  Webb,  and  Webb 
to  one  Pleasant  F.  Boyd,  who  sued  the  defendant  on  it  in  the 
Circuit  Court  of  Lowndes,  and  obtained  a  judgment  thereon  at 
the  spring  Term  1S48,  on  which  execution  issued  and  was  re- 
turned no  property ;  and  that  the  complainant  being  liable,  on 
his  endorsement,  to  pay  the  said  note,  before  the  filing  of  the 
bill  paid  to  Boyd  the  amount  of  said  judgment,  with  interest  and 
costs.  The  prayer  of  the  bill  is  simply  for  general  relief.  The 
defendant's  answer  admits  all  the  allegations  of  the  bill,  except 
that  as  to  the  payment  by  complainant  of  the  judgment,  and  this 
w-as  established  by  the  proof.  The  answer  also  contains  a  de- 
murrer for  want  of  equity,  and  because  of  the  insufficiency  of 
the  prayer.  The  chancellor  overruled  the  demurrer,  decreed 
in  favor  of  the  complainant,  and  refered  it  to  the  master  to  take 
an  account.  The  master  having  reported  the  sum  of  $203  jW 
as  due  to  the  complainant,  being  the  amount  of  the  judgment 
with  interests  and  costs,  the  defendant's  counsel  excepted  to  and 
appeal  from  his  decision,  because  he  allowed  the  costs  that  had 
accrued  on  the  judgment,  but  the  chancellor  overruled  the 
exception  and  confirmed  the  report.  The  decree  and  the  con- 
firmation of  the  report  are  now  assigned  as  error. 

T.  &  J.  Williams,  for  the  plaintiff  in  error. 
Stone  &  Jud^e,  for  the  defendant. 

Dx\RGAN,  C.  J. — The  vendor  of  land,  who  executes  a 
bond  to  the  vendee,  with  condition  to  make  titles  wlien  the  pur- 
chase money  is  paid,  retains  a  lien  on  the  land,  which  he  may 
enforce  fertile  [)ayinent  of  the  purchase  money.     He  holds  the 
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legal  title  to  the  land  as  a  security  for  its  payment,  and  all  the 
incidents  of  a  mortgage,  so  far  as  regards  the  lien,  attach  to 
such  a  contract. — Haley  v.  Bennett,  5  Port.  452 ;  Conner  v. 
Banks,  at  this  Term,  (ante  p.  42,)  and  cases  there  cited. 

If  therefore  the  vendor  should  transfer  the  note  given  for  the 
purchase  money,  either  by  endorsement  or  delivery  merely,  he 
will  hold  the  legal  title  as  a  trustee  for  the  payment  of  the  note, 
(unless  by  the  contract  of  transfer  it  was  otherwise  agreed,)  and 
a  court  of  equity  would  subjeet  the  land  to  the  payment  of  the 
purchase  money  at  the  instance  of  the  holder  of  the  note ;  for 
the  transfer  of  the  note  will  be  considered  in  a  court  of  equity 
as  a  transfer  of  the  security  for  its  payment. — Duval's  Heirs  v. 
McLosky,  1  Ala.  708;  Foster  v.  The  Athenaeum,  3  ib.  302 ; 
CuUum  V.  Erwin,  4  ib.  452 ;  Roper  v.  McCook,  7ib.  318; 
Conner  v.  Banks,  supra. 

K  the  vendor  endorse  the  note  and  afterwards  takes  it  up,  on 
the  failure  of  the  maker  to  pay  at  maturity,  or  if  the  note  comes 
back  into  his  possession  as  his  own,  then  both  the  debt  and  the 
security  for  its  payment  are  united  again  in  the  vendor,  and  he 
may  enforce  payment  by  subjecting  the  land  to  its  satisfaction. 
White  V.  Storer  et  al.,  10  Ala.  441;  Roper  v.  McCook,  7  ib.31S. 

These  general  rules,  which  are  as  well  settled  by  decisions 
as  they  are  in  consonance  with  the  principles  of  justice,  clearly 
show  that  the  complainant  is  entitled  to  subject  the  land  to  the 
payment  of  the  note,  given  by  Kelly  to  him  for  part  of  the  pur- 
chase money.  The  transfer  of  the  note  by  Payne  did  not  af- 
fect the  lien;  he  still  held  the  legal  title  to  the  land  to  secure  its 
payment.  Nor  can  it  be  pretended  that  the  recovery  of  judg- 
ment against  Kelly  by  Boyd  discharged  the  land  from  the  pay- 
ment of  the  purchase  money. 

But  it  is  urged  that  the  payment  of  the  judgment  by  Payne 
operated  as  a  satisfaction  of  it,  and  the  debt  being  satisfied,  the 
lein  is  discharged.  This  argument  cannot  be  sustained.  Payne 
endorsed  the  note,  and  after  the  judgment  was  rendered  against 
Kelly,  and  execution  had  been  issued  and  returned  no  yro- 
pertfj^  he  was  immediately  liable  upon  his  endorsement  for  the 
tvhole  amount  of  the  judgment,  and  a  payment  of  it  by  him  * 
was  clearly  a  payment  growing  out  of  his  liability  as  endorser, 
and  cannot  be  considered  a  satisfaction  of  the  judgment,  cither 
at  law,  or  in  equity.     The  cooiplaiDant,  by  paying  to  Boyd 
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•'the  amountof  the  judgment,  discharged  his  own  liability  as  en- 
dorser of  the  note,  and  this  entitles  him  to  the  equitable  interest 
in  the  judgment,  and  Boyd,  in  whose  name  it  was  rendered, 
then  held  the  legal  title  to  it  in  trust  for  the  complainant.  As 
Payne  was  entitled  in  equity  to  the  judgment,  and  held  the  legal 

-title  to  the  land  as  a  security  for  its  payment,  he  was  entitled  to 

•file  his  bill  to  subject  the  land  to  the  satisfaction  of  the  judg- 
ment, and  the  land  is  equally  bound  in  equity  for  the  cost,  as 
for  any  other  portion  of  the  judgment. 

But  it  is  contended  that  the  bill  should  have  been  dismissed, 
because  it  does  not  pray  for  particular,  but  only  for  general  re- 
lief.    The  rule,  however,  is  now  too  well  established  to  be  ques- 

^tioned,  that  the  prayer  for  general  relief  is  sufficient,  and  that 

•  the  particular  relief  to  which  the  party  may  be  entitled  may  be 
prayed  at  the  bar. — Story  Eq.  PI.  §  41,  and  cases  cited  in  note 

*  1.     True,  if  the  party  desires  an  injunction,  or  a  ne  exeat  regno, 

*  he  must  pray  specially  for  them,  but  a  prayer  for  general  relief 
'alone  will  entitle  the  complainant  to  such  a  decree  on  the  final 

•  hearing,  as  his  case  warrants. 

Let  the  decree  be  affirmed. 


ALEXANDER  vs.  FISHER  &  WIFE. 


■  1.  Distributees  of  an  estate,  who  have  voluntarily  contributed  the  re' 
gpective  sums,  with  which  they  were  chargeable  by  reason  of  over' 
advances  made  by  the  administrator  in  a  partial  distribution  of  the 

^  estate,  are  not  necessary  parties  to  a  bill  filed  by  him,  to  recover  cou' 
tribution  from  another  distributee,  who  refuses  to  re-imburse  him. 

''  2.  Where  an  administrator,  who,  after  distribution  of  the  personal  es- 
tate, is  compelled  to  pay  demands  against  his  intestate  to  an  amount 

•  beyond  the  value  of  the  assets  left  in  his  hands,  sells  the  lands  of  the 
estate  iot  a  sum  sufficient  fully  to  indemnify  him,  the  widow,  to 
whom  dower  in  the  lands  had  previously  been  allotted,  has  no  inter- 
est in  the  proceeds  of  such  sale,  and  cannot  resist  a  bill  filed  by  the 
admiiiistrator  against  her  alone,  to  recover  the  sum  chargeable  on 
her  distributive  share,  upon  the  ground  that  they  should  be  applied 
to  the  dischai^e  of  Aer  liability,  and  that  the  heirs  are  necessary  par- 
.  ties  before  such  appUcation  can  be  made. 
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3.  Although  as  a  general  rale,  an  administrator,  Avho,  knowing  of  the 
existence  of  demands  against  the  estate,  which  he  is  afterwards  com- 
pelled to  pay,  proceeds  to  make  distribution  without  requiring  a  re- 
funding bond,  cannot  enforce  contribution  from  the  distributees,  it 
Avill  not  appl^  wher^such  distribution  is  made  with  the  consent  and 
for  the  accommodation  of  the  distributees,  witliout  a  full  knowledge 
of  the  condition  of  the  estate  as  respects  its  indebtedness,  and  under 
an  honest  belief  that  such  demands  are  unjust  and  can  be  success- 
fully resisted. 

Error  to  the  Chancery  Court  of  Lowndes.     Tried  before 
the  Hon.  J.  W.  Lesesne. 

The  bill  in  this  case  was  filed  by  the  plaintiff  in  error,  who 
was  administrator  of  Edmund  Alexander,  deceased,  to  have  con- 
tribution decreed  him  from  the  defendants  (one  of  whom  was  the 
widow  of  the  intestate  and  is  now  the  wife  of  William  P.  Fisher, 
l>er  co-defendant,)  for  monies  advanced  by  him  over  and  above 
the  assets,  in  payment  of  the  debts  of  the  estate.  It  appears  by 
the  record,  that  the  intestate  died  in  December  1S40,  leaving  a 
large  estate,  real  and  personal,  and  four  children  and  his  widow 
as  the  distributees  thereof;  that  he  was  an  aged  man,  w,as  pru- 
dent and  careful  in  matters  of  business,  and  had  for  many  years 
before  his  death  made  it  a  cardinal  principle  to  owe  no  man  and 
not  to  incur  responsibility  for  any  one ;  and  that  he  could  not 
write  bis  name,  but  usually  executed  instruments  by  affixing  his 
mark.  It  appears  further  that  there  were  certain  notes,  to  whicU 
his  name  was  appended  as  the  security  for  one  Durden,  who 
was  insolvent,  to  the  amount  of  about  ten  thousand  dollars,  held 
by  the  Branch  Bank  at  Montgomery,  but  his  name  was  in  the 
hand-writing  of  a  stranger  and  no  mark  accompanied  it ;  and 
that  the  administrator  and  distributees,  aliliough  inforntied  of  the 
existence  of  tliese  notes,  from  the  circumstances  above  detailed^ 
did  not  believe  thcra  to  be  genuine,  and  by  comnxHi  consent  and 
for  the  convenience  of  the  distributees,  proceeded  in  January 
1S41,  to  a  division  of  the  slaves  of  the  estate,  leaving  about  five 
thousand  dollars  worth  of  assets  in  tbe  l>ands  of  the  administra- 
tor, which  it  was  tlK)ught  would  be  sufficient  to  discharge  the 
liabilities  of  the  estate.  This  division  took  place  without  refund- 
ing bonds  being  required  by  the  administrator.  Tl>e  notes  above 
refered  to  were  afterwards  put  in  suit  against  the  administrator, 
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and  upon  the  plea  of  non  est  factum  verdict  and  judgment  were 
rendered  against  him,  which  he  has  since  paid.  After  the  pay- 
ment of  this  judgment,  a  settlement  of  the  administration  of 
the  personal  estate,  to  which  all  the  distributees  were  regularly 
made  parties,  and  at  which  the  defendants  appeared  by  their 
counsel,  was  had  in  the  Orphan's  Court,  and  a  balance  of  up- 
wards often  thousand  dollars  was  found  due  to  and  was  certified 
in  favor  of  the  administrator.  A  portion  of  the  real  estate  of  the 
intestate,  out  of  which  the  widow  had  previously  been  allotted 
her  dower,  was  afterwards  sold  by  the  administrator,  under  an 
order  of  court  to  pay  debts,  for  eleven  thousand  dollars,  and 
with  the  assent  of  the  heirs  at  law,  so  much  of  this  sum  as  was 
necessary,  was  appropriated  to  refund  to  the  administrator,  their 
respective  portions  of  the  deficiency,  arising  from  the  cause  above 
stated.  The  answer  sets  up  as  a  defence,  that  the  widow  did  not 
receive  an  equal  number  of  the  slaves  with  the  other  distribu- 
tees, having  relinquished  her  dower  in  some  of  the  lands  be- 
longing to  the  estate  and  given  up  two  of  the  negroes  allotted 
her,  to  the  other  distributees,  in  exchange  for  a  favorite  house 
servant,  of  much  less  value  than  the  dower  and  the  two  slaves 
thus  given  up,  and  that  the  real  estate,  having  been  sold  under 
an  order  of  court  to  pay  the  debts,  and  having  yielded  a  suffi- 
cient amount  to  pay  the  whole  deficiency,  the  proceeds  should 
be  so  appropriated.  There  was  a  demurrer  to  the  bill  for  want 
of  equity,  and  because  of  the  non-joinder  of  the  other  distribu- 
tees as  parties  defendant,  and  on  this  latter  ground  the  chancel- 
lor dismissed  the  bill. 

Stone  &  Judge,  for  the  plaintiff. 

Doling  and  N.  Cook,  for  the  defendants: 

The  administrator  has  sold  the  land,  and  has  the  money  in 
hand  to  pay  all  the  debts  of  the  estate.  He  cannot  sue  for  the 
benefit  of  the  other  legatees. — See  1  Story's  Eq.  Juris.  §  92, 
and  note  4 ;  2  Fonbl.  Eq.,  b.  4.  pt.  1,  ch.  2,  %  5,  and  note  p, 
and  authorities  there  cited. 

2.  The  defendants  are  not  bound  to  refund  to  plaintiff,  com- 
plainant in  this  case,  because  he  divided  the  property  and  was 
not  compelled  to  do  so,  and  because  there  was  originally  no  de- 
ficiency of  assets,  and  because  plaintiff  knew  of  the  debts  before 


JUNE  TERM,  1S50.  377 

Alexander  v.  FisUer  &  Wife. 

lie  distributed  the  property. — 2  Fonbl,  Eq.,  b.  4,  pt.  2,  §  5, 
note  p.,   Newman  v.    Barton,  2  Verm.   205  ;  Orr  v.  Kaiiies,  2 
Ves.  sen.,  194;  Nelthorp  v.  Hill,  1  Ch.  Ca.  13G;  3  Cranch,  i 
249 — see  also,  1  Story's  Eq.  Juris.,  supra.  <    i 

3.  A  legatee  may  be  compelled  to  refund  at  the  instance  of 
creditors,  but  it  is  different  with  the  executor  or  administrator. — 
See  authorities,  supra. 

4.  Complainant  and  the  other  heirs  are  bound  by  the  sale  of 
the  real  estate,  all  being  parlies  to  the  proceeding,  and  the  land 
was  sold  for  the  purpose  of  paying  debts,  as  shown  by  the  pe- 
tition. When  the  real  estate  was  sold  it  became  assets  in  the 
hands  of  the  administrator. — 2  Story's  Eq.  Juris,  (lasted.)  § 
1060  ;  S  Comyn's  Dig.,  560,  viii.  The  proceeds  of  the  sale  of 
the  real  -^stai*^  being  in  the  hands  of  the  administrator,  there  is 
now  no  de^ciency  of  assets. 

5.  Complainant  knew  the  estate  would  have  to  pay  these 
debts.  The  testimony  shows  the  Durdens  were  insolvent  at 
the  deatU  of  Edmund  Alexander.  The  whole  record  shows 
great  carelessness  on  the  part  of  complainant  in  dividing  the 
property  without  requiring  bonds.  Under  all  the  circumstances 
so  much  carelessness  has  he  manifested,  that  he  will  have  to  suf- 
fe|^  for  the  negligence,  especially  as  he  acted  with  a  knowledge 
of  these  debts. 

6.  The  heirs  should  have  been  made  parties,  and  the  chancel- 
lor did  right  in  dismissing  the  bill  upon  that  ground. 

CHILTON,  J. — 1.  This  is  not  a  case  where  the  adminis- 
trator is  suing  for  the  benefit  of  the  other  distributees,  but  the 
bill  proceeds  on  the  ground,  that  the  settlement  of  the  estate  in 
the  Orphans'  Court,  and  the  ascertainment  of  the  amount  due  in  ■ 
a  proceeding  to  which  all  the  parties  interested  were  before  that, 
court,  is  binding  upon  them;  and  the  amount  being  thus  ascertain- 
ed and  the  distributees,  except  Mrs.  Fisher,  having  paid  their 
respective  portions,  the  complainant  seeks  to  obtain  a  decree 
against  her  and  her  husband  for  the  amount  she  should  refund. 
Having  paid  the  portions  for  which  they  were  bound,  the  other 
distributors  have  no  interest  in  the  litigation  between  the  com- 
plainant and  Fisher  and  wife.  The  previous  distribution  hav- 
ing been  equal  between  the  distributees,  each  should  refund, 
if  either  is  bound  to  refund,  an  equal  sum  to  the  administrator. 

30 
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If  Fisher  and  wife  received  less  than  an  equal  share  of  the  prop- 
erty distributed,  and  took  the  same  in  satisfaction  of  their  inter- 
est, as  upon  a  compromise  of  their  rights  in  the  estate,  whereby 
it  would  become  unjust  to  charge  their  portion  with  the  same 
amount  to  be  refunded,  which  is  charged  upon  the  other  distrib- 
utees, who  received  a  greater  amount  of  property,  then,  as  they 
have  agreed  it  should  be  considered  equal  as  between  them  and 
the  other  distributees,  it  is  incumbent  upon  them  to  file  a  cross 
bill  to  open  the  settlement,  and  to  be  let  in  to  share  a  larger  por- 
tion than  they  have  received.  So  long  as  the  agreement  for  th« 
distribution  remains  unimpeached  and  in  full  force,  as  equal  be- 
tween all  the  parties,  and  no  effort  is  made  to  go  behind  it,  we 
see  no  reason  for  bringing  the  other  distributees  before  the  court. 
Suppose  the  administrator,  instead  of  distributing  the  property  in 
specie,  had  sold  itj  and  had  paid  to  each  distributee  the  same 
amount  in  money,  each  being  entitled  to  an  equal  amount,  and 
all  the  distributees  being  bound  to  refund  for  the  payment  of  a 
debt  which  has  been  established  as  a  demand  against  the  estate, 
that  all  but  one  should  pay  back  his  portion  without  suit,  we  can 
see  no  reason  why  the  administrator,  in  suing  the  defaulting  par- 
ty, should  bring  the  others  who  have  paid,  ino  court.  No  decree 
would  be  sought  against  them.  If  the  allegations  of  the  bi^, 
that  each  distributee  had  received  an  equal  portion  and  was  bound 
to  refund  an  equal  sum,  were  true,  the  delendant  could  r.ot  look 
to  the  others  for  contribution  to  hnr  loss,  for  in  that  event,  she 
has  paid  no  more  than  she  was  bo;u.d  to  pay,  and  no  more  than 
each  of  them,  standing  in  precisely  the  same  relation  to  the  de- 
mand, has  paid.  On  the  other  hand,  as  they  have  paid  all  that 
the  administrator  could  have  recovered,  he  could,  of  course,  as- 
sert no  further  claim  upon  them.  So  that  it  is  manifest,  the  other 
distributees  need  not  be  made  parties.  They  have  no  interest 
in  the  litigation  unless  the  agreement  of  division  should  be  at- 
tacked. If  that  is  impeached  for  the  purpose  of  establishing  a 
new  and  different  basis  for  contribution,  they  then  become  inter- 
ested, and  no  decree  could  be  pronounced  without  making  them 
parties.  This  the  bill  before  us  does  not  attempt,  and  if  the  de- 
fendants have  grounds  for  controverting  the  equality  of  the  dis- 
tribution between  the  children  of  the  intestate  and  the  widow, 
they  should  do  so  by  cross  bill.  As  the  case  is  presented  before 
us,  they  have  no  concern  whatever  in  the  question  whether  the 
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widow  contributes  or  not,  and  no  decree  is  sought  against  them. 
Therefore,  it  is  not  necessary  to  make  thetn  parties. — Story's  Eq. 
PI.  ^231, 

2.  'I'he  admlnistrGtur's  right  to  retain  out  of  the  proceeds  of 
the  land  for  the  aniount  due  from  the  heirs  of  the  estate,  has  no 
effect  upon  the  question  of  parties.  The  widow,  to  whom  dow- 
er has  been  assigned,  has  no  interest  otherwise  in  the  land,  or  in 
the  proceeds  thereof,  when  sold  to  pay  the  debts,  nor  w\U  a  re- 
covery by  the  complainant  increase  or  diminish  this  rigiit  of  re- 
tainer as  against  the  heirs.  If  the  administrator  has  apportion- 
ed to  the  widow  her  share  of  the  personal  estate,  he  must  look 
to  her  alone  for  the  proportion  which  that  share  should  contrib- 
ute to  his  indemnity,  in  the  payment  of  debts  which  he  has  been 
compelled  to  pay  out  of  his  own  effects,  by  reason  of  the  defi- 
ciency of  the  unapportioned  assets. 

The  release  of  a  part  of  her  dower  by  the  widow,  in  considera- 
tion of  an  exchange  of  slaves  made  by  her  with  the  heirS;  does 
not  entitle  her  to  set  aside  the  division  made  of  the  personal 
property,  nor  in  any  way  change  the  condition  of  the  parties  with 
respect  to  this  suit.  The  objection  for  want  of  proper  parties 
should  have  been  disallowed  by  the  chancellor. 

3.  We  come  next  to  consider  the  merits  of  this  controversy. 
It  must  be  conceded  as  a  general  rule,  that  if  an  executor  or  ad- 
ministrator, with  a.knowk'dse  of  the  existence  of  demands  agiiinst 
the  estate,  pay  out  legacies  or  make  distribution  of  the  assets,  he 
cannot  recover  back  from  the  legatees  or  the  distributees,  to 
whom  he  lias  thus  turned  over  the  effects,  any  thing  for  his  own 
indemnity,  unless  he  has  obtained  from  them  refunding  bonds. 
If,  with  such*  knowledge,  he  submits  to  pay  legacies  or  distribute 
the  property,  tho  persons  receiving  the  same  have  the  right  to 
regard  it  and  treat  it  as  their  own.  It  is  given  to  them  absolute- 
ly, and  closes  the  transaction  between  them  and  the  administra- 
tor, &c.  So  that  whilst  a  creditor  of  the  estate,  or  an  unpaid 
legatee  or  distributee,  in  case  of  a  deficiency  of  assets  of  the  es- 
tate to  pay  the  whole,  might  proceed  against  the  person  receiv- 
ing the  share  thus  turned  over,  the  personal  representative  would 
be  foreclosed  by  his  own  act  from  doing  so,  as  the  court  will  not  re- 
lieve him  from  the  consequences  of  his  own  folly  which  he  know- 
ingly and  voluntarily  superinduces. — 1  Story's  Eq.  Juris.  ^^ 
90-1-2,  and  notes.     But  to  apply  this  harsh  and  stringent  rule 
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lo  cases  where  the  personal  representative  in  good  faith,  and  in- 
fluenced by  a  desire  lo  aid  the  distributees,  and  without  any  mo- 
tive personal  to  himself,  has  divided  the  property  or  submitted 
to  a  division,  without  a  full  knowledge  of  the  condition  of  the  es- 
tate with  respect  to  the  debts  due  from  it,  would  in  many  cases 
work  the  greatest  injustice  and  hardship. 

In  the  case  before  us,  the  intestate  had  a  large  estate  consist- 
ing chiefly  of  slaves  and  real  estate.  He  died  in  December,  and 
in  a  few  weeks  after  his  death,  the  division  was  made.  It  was 
highly  beneficial  to  the  distributees,  at  the  beginning  of  the  year, 
to  have  the  slaves  apportioned  to  them,  so  as  to  enable  them  to 
make  their  arrangements  as  to  the  proper  conduct  of  their  farm- 
ino^  operations.  The  divisron  and  distribution  occurring  thus 
early,  'he  administrator,  who  retained  of  the  efiects  what  would 
reasonably  meet  the  demands  against  the  estate,  as  he  supposed, 
could  not  be  presumed  to  have  been  as  familiar  with  its  affairs  as 
he  afterwards  became.  We  grant  the  evidence  shows  he  had 
some  notice  of  the  existence  of  the  notes  due  to  the  Branch  Bank 
and  to  others,  for  which  the  intestate's  estate,  it  seems,  has  been 
made  liable  by  suit,  but  we  think  it  very  clear  that  he  was  not  ful- 
ly advised  upon  that  subject.  He  was  acquainted  with  the  pe- 
culiarities of  his  father,  his  caution,  his  repugnance  to  going  in 
debt,  his  inability  to  write  his  name;  whereas,  the  notes  for  the 
payment  of  which  the  estate  has  been  charged,  were  for  near 
ten  thousand  dollars,  and  purported  to  be  signed  by  him  as  se- 
curity for  one  who  was  notoriously  insolvent.  Besides,  they  ap- 
pear to  have  been  signed  by  one  who  could  write,  and  the  ad- 
ministrator knew  that  his  intestate  signed  by  rinaking  his  mark. 
All  these  facts  taken  together,  we  think,  will  satisfy  any  reason- 
able mind,  that  the  administrator  did  not  believe  that  these  were 
the  notes  of  his  intestate,  and  that  the  circumstances  fully  war- 
ranted his  incredulity.  Moreover,  when  they  were  set  up  as  sub- 
sisting against  the  estate,  he  promptly  met  them  with  his  plea  of 
non  est  factum,  but  was  overcome  by  the  testimony  of  the  prin- 
cipal in  the  notes.  Should  he,  under  these  circumstances,  be 
compelled  to  pay  the  judgments,  amounting  to  upwards  of  thir- 
teen thousand  dollars,  out  of  his  own  pocket,  simply  because 
under  a  mistaken  view  of  the  fact  that  such  notes  were  made 
by  his  intestate,  he  has  as  a  matter  of  favor  or  accommodation 
distributed  the  property  among  tho?e  entitled  to  it?     We  think 
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not.  The  administrator  has  acted  in  good  taith.  There  has 
been  on  his  part  no  fraud  or  collusion,  butif  he  has  been  atall  in  fault, 
his  error  consisted  in  not  requiring  refunding  bonds  before  ma- 
king distribution;  but  even  this  may  find  some  apology  in  the  lib- 
eral confidence,  which  may  be  presumed  to  have  obtained 
between  members  of  the  same  family  with  respect  to  their 
common  property,  and  the  charges  and  burthens  to  which  it  was 
subject. 

In  Bomer's  Ex'rs  v.  Glendenning  et  al.,  4  Mumf.  219,  a  bill 
was  filed  by  the  executor,  alleging  that  a  judgment  had  been  re- 
covered against  him  for  thirteen  hundred  and  ninety-one  dollars 
and  forty-six  cents,  as  executor,  for  a  debt  due  from  his  testator, 
and  that  previous  to  the  rendition  of  the  said  judgment,  he  had 
distributed  the  propert}  according  to  the  will ;  that  all  the  dis- 
tributees had  refunded  their  respective  portions  except  the  de- 
fendants. Judge  Roane  pronounced  the  decree,  and  reversing 
the  decree  of  chancellor  Taylor,  considered  the  complainant  en- 
tilled  to  recover  a  rateable  proportion  of  the  debt,  there  having 
been  ao  fraud  or  collusion  between  the  executor  and  the  party 
obtaining  the  judgment. 

Near  thirty  years  after  this  decision  was  made,  the  same  point 
arose  in  the  case  of  Gallega's  Ex'rs.  v.  The  Attorney  General, 
3  Leigh's  R.  450,  and  Judge  Tucker,  the  president  of  the  Couil 
of  Appeals,  reviews  the  cases  applicabJe  to  it,  and  concludes 
that  in  cases  where  the  executor  has  divested  himself  of  the  as- 
sets without  fraud  or  misconduct  in  the  manajjement  of  the  e.'- 
tate,  and  has  acted  bona  jide^  with  honest  intentions,  and  witl  - 
out  any  apparent  advantage  to  be  derived  to  himself  from  his  ei- 
rors,  the  tendency  of  modern  decisions  went  to  relax  the  severi- 
ty of  the  ancient  adjudications  upon  the  subject,  and  he  adds, 
"I  am  therefore  inclined  to  think  that  there  is  no  inflexible  rule, 
which  refuses  to  an  executor,  under  all  the  circumstances,  aright 
to  recover  back  from  a  legatee  an  excess  of  advancement,  which 
may  have  been  made  to  him  above  his  rateable  proportion  of  his 
legacy.  He  then  recurs  to  the  well  known  distinction  between 
a  mistake  of  law  and  a  mistake  of  fact ^  holding  such  case  to  fall 
within  the  relief  afforded  in  res|)ect  of  the  latter.  The  point 
seems  to  have  been  well  considered  by  him,  and  the  authorities 
are  cited  and  commented  upon,  which  relieves  us  from  the  ne- 
cessity of  a  more  particular  reference  to  them. — See  alsot  Sel- 
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lers,  guardian,  y.  Smith,  11  Ala.  264,  and  cases  eited  by  Judge 
Story,  1  Con>.  Eq.  Juris.  108,^  90,  notes  1,  2, — 4tbed. 

Let  the  decree  of  ihe  chancellor  be  reversed,  and  the  cause 
remanded,  that  the  amount  which  should  rateably  be  charged 

fc-tgaiast  the  defendants,  according  to  the  principles  of  this  opin- 
ion, may  be  ascertained  and  decreed  to  be  paid  the  complainants. 

,.  Decree  accordingly. 


SPRAGUE  &  WINSTON  vs.  ZUNTS. 


*^l.  Where  a  bill  of  exchange,  accepted  by  a  firm  and  endorsed  in  the 
'^'  name  of  the  payee,  is,  before  its  ntaturity,  put  in  circulation  by  one 
%'  of  the  partners,  his  act  is  to  be  considered  the  act  of  his  co-partners, 
\' ,  and  estops  them,  wben  sued  on  the  bill,  from  denying  the  g^iuine- 

ness  of  the  endorsement. 
2.  In  such  case,  the  legal  presumption,  in  the  absence  erf  controlling 

evidence,  is,  that  the  bill  has  been  taken  up  and  discharged  by  the 
'  acceptors  and  again  put  in  circulation  for  their  benefit,  and  as  from 
*     this  presumption  it  follows  that  the  bin  was  of  no  validity  until  thus 

put  in  circulation,  a  holder,  who  has  purchased  it  from  an  agent  o^ 
■ ;    the  finn,  at  a  discount  greater  than  the  legal  rate  of  interest,  can  only 

recover  from  the  acceptors  the  principal  sum  paid,  notwitlistanding 

such  purchase  was  made  in  entire  igaorance  of  the  facts. 

Error  to  the  Circwit  Court  of  Mobile.     Tried   before  the 
"Hon.  John  Bragg. 

'"    Stewart,  for  the  plaintiffs  irr  error. 

hi 

ri     C>.MPBELL,  iot  the  defendant : 

-ri  1.  Brodnax,  Newton  'Sr  Co.  were  the  acceptors  of  the  draft 
3ued  on.  Brodnax,  one  o(  the  acceptors,  affirmed  the  genuine- 
ness of  the  &ig::aiures  upon  it,  in  delivering  it  for  sale  to  the 
,  ji'-Toker.     His  fir^n  could  not  contest  the  signatures  of  the  other 

-|>_rties.  They  were  estopped  by  his  act. — 2  G.  &  Johns.  296; 
2  Bing.  N.  C,  544;  Chitty  on  Bills,  634;  10  B.  &  C.  468; 
Chilly  on  Bills,  631,  note  ».,  636  notes.     This  court  in  1  Slew. 
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354,  has  decided  that  the  transferer  of  a  note  warrants  its  gen- 
uineness. ,  Iq 

2.  There  is  nothing  to  show  that  the  bill  was  not  a  complete 
and  valid  transaction  before  the  sale  by  the  broker.  There  was 
nothing  to  show  that  it  was  for  the  account  of  the  firm  of  Brodnax, 
Newton  &  Co.  The  legal  presutnplion  is,  that  the  bill  was  per- 
fect and  available  when  it  was  made,  and  if  any  party  desires  to 
gel  clear  of  the  presumption,  the  burden  rests  upon  him. — 2  Ala. 
502. 

3.  A  note  made  by  a  firm  to  a  payee,  who  is  a  member  of 
the  firm,  is  not  extinguished. — 9  Port.  446.  It  is  clear  that  the 
fact  that  one  partner  holds  a  security  of  the  firm,  does  not  raise 
a  suspicion  against  it. 

4.  Before  any  ckim  for  deduction  can  be  made,  it  must  be 
shown  that  the  sale  of  the  bill  was  for  the  account  of  the  firm, 
aod  that  the  transaction  was  unavaible,  until  the  sale.  There  is 
no  impeachment  of  the  transaction  by  the  defendant.  The  bill 
is  delivered  to  the  broker,  complete  in  all  its  parts.  He  sells  it 
to  a  party  ignorant  of  any  defence,  and  none  of  the  parties  show 
any  objection  to  it.  A  party  having  all  the  means  of  proof  shows 
none.     The  charge  of  the  court  is  clearly  correct. — 7  Pet.  103. 

5.  The  partnership  of  Sprague  is  stated  in  the  bill  of  excep- 
tions to  have  been  proved.  In  the  bill  it  is  not  stated  what  the 
business  was,  but  it  is  shown  to  hare  involved  purchases  of  prop- 
erty, business  correspondence,  the  giving  of  notes,  and  this  bill. 
The  presumption  is  that  an  act  of  a  partner,  done  in  the  partner- 
ship name,  is  within  the  scope  of  its  business  until  the  contrary  ap- 
pears. In  all  the  cases  it  will  appear  that  proof  was  made  of  the 
nature  of  the  partnership  by  the  defendant,  who  claimed  exon- 
eration.    This  was  laid  down  in  2  Ala.  513. 

D  ARGAN,  C.  J. — This  suit  was  brought  against  the  plain- 
tiffs in  error,  as  acceptors  of  a  bill  of  exchange  for  three  thousand 
dollars,  drawn  by  Wm.  T.  Stone,  in  favor  of  T.  W.  Brodnax, 
on  the  firm  of  Brodnax,  Newton  &  Co.  The  bill  purported  to 
be  endorsed  by  the  payee,  and  accepted  by  Brodnax,  Newton 
&  Co.  Judgment  was  rendered  against  Winston  by  default, 
but  Sp'Sgue  filed  a  plea,  putting  in  issue  the  acceptance  of  the  bill, 
as  well  as  the  drawing  and  the  endorsement  thereof  by  the  par- 
lies, whose  names  appeared  as  drawer  and  endorser.     On  the 
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trial,  it  was  proved  that  the  acceptance  was  in  the  hand-writing 
of  Robert  Brodnax,  one  of  the  firm  of  Brodnax,  Newton  &  Co., 
and  that  Sprague  and  Winston  were  menribers  of  that  firm  at  the 
time  the  bill  was  accepted.  It  was  also  shown  that  Robert  Brod- 
nax, one  of  the  firm,  before  the  matarity  of  the  bill,  left  it  with 
an  exchange  broker  for  sale,  with  instructions  to  sell  the  bill  for 
as  much  as  it  would  brin-^,  and  that  the  broker  sold  the  bill  to  the 
plaintiff  for  twenty-five  hundred  and  fifty  dollars,  which  sum 
was  paid  over  to  Robert  Brodnax.  The  broker  did  not  disclose 
to  the  plaintiff  any  thing,  as  be  stated,  that  would  affect  the  gen- 
uineness or  the  validity  of  the  bill.  Upon  this  evidence,  Sprague 
requested  the  court  to  charge  the  jury,  that  the  plaintiff  conld  n»t 
recover,  which  was  refused,  and  the  court  instructed  the  jury, 
that  as  Robert  Brodnax  put  the  bill  in  circulation  in  the  name  of 
the  firm,  they  thereby  affirmed  the  genuineness  of  the  signatures 
to  the  bill,  and  the  firm  was  bound  by  it.  Sprague  also  request- 
ed the  court  to  charge  the  jury,  that  the  plaintiff  could  not  re- 
cover on  the  first  count,  which  alleged  the  endorsement  of  the 
bill  to  the  plaintiff,  without  proof  of  the  signature  of  the  endorser. 
This  charge  the  court  also  refused  to  give,  and  charged  that  as 
the  plaintiff  obtained  the  bill  by  its  being  puc  in  circulation  by 
one  of  the  members  of  the  firm,  the  endorsen^Tnt  need  not  be 
proved.  The  court  was  fijrther  requested  to  oharge  the  jury, 
that  the  measure  of  damages  was  the  amount  of  money  paid  by 
the  plaintiff,  with  interest  thereon.  This  charge  was  also  retused^ 
and  the  court  charged  that  *s  there  was  no  plea  of  usury,  nor 
notice  in  what  way  the  bill  got  into  circulation,  the  plaintiff  was 
entitled  to  recover  the  amount  of  the  bill  with  interest  thereon. 
To  these  several  charges  and  refusals  to  charge,  the  defendant 
Sprague  excepted,  and  they  are  now  assigned  for  error. 

When  a  plaintiff  derives  his  title  to  a  bill  through  an  endorse- 
ment, if  the  factum  of  the  endorsement  be  put  in  issue  by  the 
pleadings,  he  must  prove  the  signature  of  the  endorser,  but  this 
may  be  done  in  several  ways,  for  instance,  if  the  suit  be  against 
the  acceptor,  and  he  has  admitted  the  genuineness  of  the  endorse- 
ment, thi^admission  is  evidence  against  him  and  sufficiently  proves 
ffee  endorsement. — Chitty  on  Bills,  635,  note  c ;  Kelpinger  v. 
Griflith,  2  G.  &  Johns.- 296;  GreenU  Ev.  vol.  2,  ^  159.  Ap- 
plying this  rule  to  the  CA'idence  introduced  in  the  court  below, 
we  think  the  ceurt  coW-ectly  held  that  the  signature  of  the  en- 
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(iorser  was  sufRcienily  proved.  We  find  the  bill  in  the  posses- 
sion of  one  of  the  firm  of  Brodnax,  Newton  &  Co.  after  the  en- 
dorsement made  upon  it ;  he  gives  it  to  a  broker  to  be  sold,  and 
thus  the  bill  is  thrown  upon  market.  This,  we  think,  cannot  be 
considered  less  than  an  affirmation  that  the  bill  is  genuine,  and 
dispenses  with  any  further  proof  of  the  signature  of  the  endorser 
in  a  suit  against  the  acceptors.  Indeed,  if  the  bill  was  drawn  in 
the  name  of  a  fictitious  drawer,  to  the  order  of  a  fictitious  payee, 
and  the  name  of  such  payee  endorsed  on  the  bill,  the  acceptors 
could  not  be  permitted  to  deny  the  validity  of  the  instrument  as 
a  bill  of  exchange,  after  raising  money  upon  it  as  such,  in  the 
manner  shown  by  the  proof.  In  the  case  of  Cooper  v.  Meyer  & 
Meyer,  10  B.  &  C.  46S;  a  bill  was  drawn  in  the  name  of  a  fic- 
titious person  payable  to  the  order  of  the  drawer,  with  his  name 
endorsed  in  blank,  and  the  bill  was  accepted  for  the  accommo- 
dation of  one  Darby,  who  transfered  it  to  the  plaintiff.  Lord 
Tenterden  said,  the  acceptor  ought  to  know  the  hand-writing  of 
the  drawer,  and  is,  therefore,  precluded  from  disputing  it;  but 
he  may  dispute  the  endorsement,  where  the  endorser  is  a  real 
person,  but  if  in  reality,  there  is  no  such  person,  the  fair  con- 
struction is  that  the  acceptor  undertook  to  pay  to  the  signature 
of  the  same  person,  who  signeil  for  the  drawer.  — See  also,  Gib- 
son V.  Minet,  1  H.  B.,  5G') ;  Pruit  v.  Chap.Tian,  6  Ala.  86. 
Whether  then  we  consider  the  bill  as  actually  drawn  and  en- 
dorsed by  the  parties,  whose  names  appear  on  the  bill  as  drawer 
and  endorser,  or  whether  they  are  fictitious  persons  merely,  I 
think  the  conduct  of  the  acceptors  estops  them  from  denying 
the  validity  of  the  bill,  and  supeivedcis  the  necessity  of  proving 
the  signature  of  the  endorser. 

2.  But  we  feel  constrained  to  hold  that  the  court  erred  in  re- 
gard to  the  measure  of  damages.  It  is  true,  that  if  the  bill  crea- 
ted a  bona  Jide  debt  frou)  the  acceptors  to  the  payee,  he  might 
sell  it  in  market  for  whatever  it  would  bring,  and  his  endorse- 
ment would  entitle  the  holder  to  recover  the  full  amount  against 
the  acceptors. — Crow  v.  Hendricks,  7  Wend.  509  ;  Mimn  v. 
The  President  &  Directors  of  the  Commission  Co.,  15  Johns. 
44;  Mazerzan  v.  Mead,  21  Wend.  285;  Nickols  v.  Fearson  et 
al.,  7  Pet.  103.  But  the  evidence  does  not  warrant  the  legal 
presumption  that  the  bill  constituted  a  valid  debt  from  the  ac- 
repiors  to  the  payee.     It  was  first  seen  in  the  possession  of  one 
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of  the  members  of  the  firm,  with  the  name  of  the  payee  endorsed 
thereon.  The  law  could  only  presume,  in  the  absence  of  aH 
other  proof,  that  the  bill  had  been  taken  up  by  the  firm.  It 
could  not  be  considered  as  evidence  of  a  debt  due  to  the  payee, 
nor  to  the  member  of  the  firm  who  had  the  possession  of  the  bill, 
but  the  law  would  presume  the  bill  had  been  taken  up  and  dis- 
charged by  the  acceptors,  and  they  can  only  be  held  liable  on 
the  bill,  on  the  presumption  that  it  was  again  put  in  circulation 
for  their  benefit  before  r'Qturity.  We  cannot  presume  it  was 
put  into  circulation  for  theii  benefit,  and  upon  the  same  evidence 
presume  that  it  was  a  bonr  Jide  debt  due  to  the  payee  of  the  bill, 
or  to  an  individual  membei  of  the  firm.  We  admit  that  if  a  firm 
should  give  their  note  or  bill  to  one  of  its  members,  his  endorsee 
may  maintain  a  suit  upon  it,  (Smith  v.  Stroder,  Perrine  &  Co., 
9  Port.  446,  and  cases  there  cited,)  but  the  difi*erence  between 
that  case  and  the  case  at  bar  is  this;  that  here  there  is  no  evi- 
dence that  the  bill  created  an  indebtedness  from  the  firm  of 
Brodnax,  Newton  &  Co.  to  Robert  Brodnax,  for  the  possession 
of  Brodnax  must  be  considered  the  possession  of  the  firm,  un- 
der the  evidence  as  it  now  stands,  and  his  act  of  transfer  as  the 
act  of  the  firm.  It  is  this  that  estops  them  from  denying  the  va- 
lidity of  the  bill,  without  regard  to  the  question  whether  it  was 
a  valid  debt  against  the  firm,  before  the  transfer,  or  not.  The 
legal  presumption,  arising  upon  the  evidence,  being  that  the  bill 
did  not  constitute  a  debt  before  it  was  purchased  of  the  broker 
by  the  plaintiff,  he  cannot  recover  the  full  amount  of  the  bill 
with  interest  thereon,  inasmuch  as  he  purchased  it  at  a  greater 
rate  of  discount  than  lawful  interest;  for  no  case,  we  apprehend, 
can  be  found  that  holds  that  the  full  amount  of  a  bill  or  note 
may  be  recovered,  although  purchased  at  a  discount  of  more 
than  hwful  interest,  if  the  bill  or  note  did  not  constitute  a  valid 
debt  at  the  lime  of  the  discount,  but  in  truth,  became  a  debt  by 
the  very  act  of  discounting  it.  See  the  cases  cited  above,  also, 
Powell  V.  Waters,  17  Johns.  176;  Aby  v.  Rapelye,  1  Hill,  563  ; 
Long  V.  Gantly,  4  D^jv.  &  Bat.  313.  Indeed,  if  we  were  to 
hold  that  the  plaintiff  could  recover  the  full  amount  of  the  bill, 
merely  because  the  conduct  of  the  acceptors,  in  pulling  it  into 
circulation  for  their  benefit,  had  estopped  them  from  denying  the 
validity  of  the  instrument  as  a  bill  of  exchange,  we  should  then 
open  a  door,  or  sanction  a  device,  by  which  the  statute  against 
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usury  would  be  entirely  evaded.  It  would  only  be  necessary 
that  the  contract  should  assume  the  shape  of  a  bill  of  exchange, 
and  be  put  into  circulation  through  an  agent,  and  this  would  give 
complete  validity  to  the  bill,  although  it  was  made  for  the  pur- 
pose of  raising  money  in  the  market,  and  constituted  no  debt 
until  it  was  discounted.  Such  a  proposition  would  be  opposed 
to  all  authority.  We  feel  entirely  satisfied,  that,  inasmuch  as  we 
cannot  under  the  evidence  contained  in  the  record,  consider  the 
bill  a  valid  security  for  a  debt  before  the  plaintiff  purchased  it, 
the  court  erred  in  charging  the  jury  that  the  plaintiff  was  enti- 
ced to  recover  the  full  amount  of  the  bill  with  lawful  interest. 
If  the  proof,  upon  another  trial,  should  be  the  same,  or  should 
it  show  that  the  bill  did  not  constitute  an  indebtedness  from  the 
acceptors  to  any  one,  until  the  bill  was  discounted  by  the  plain- 
tiff, then  we  think  it  clear  that  the  plaintiff  could  recover  only  the 
amount  he  actually  advanced  upon  the  bill,  for  the  contract  un- 
der such  proof  would  be  usurious,  and  a  recovery  could  be  had 
only  to  the  extent  allowed  by  the  statute.  Let  the  judgment 
be  reversed  and  the  cause  remanded. 


ANDRESS   w.   ROBERTS. 

1 .  The  amendment  of  an  execution,  by  striking  out  the  name  of  a  per- 
son, not  a  party  to  the  judgment,  and  which  name  had  been  impro- 
perly inserted  in  the  execution,  does  not  affect  its  lien. 

2.  The  delivery  of  an  execution  to  a  Bank  Marshal,  appointed  under 
thc!  act  of  1843,  whilst  that  act  was  in  force,  created  a  lien  on  the 
goods  of  the  defendant,  co-extensive  with  the  limits  of  the  State. — 
(Daroan,  C.  J.,  dissenting.) 

3.  The  Act  of  1843,  (Clay's  Dig.  118,  J  86.)  confering  on  Marshals,  ap- 
pointed by  the  State  Bank  and  its  Branches,  power  to  serve  process, 
&c.,  did  not  conflict  with  the  24tli  sec.  of  the  4th  article  of  the  Con- 
stitution. 

Error  to  the  County  Court  of  Monroe. 

F.  S.  Blount,  for  the  plaintiff. 
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A.  B.  Cooper  and  Leslie,  for  the  defendant. 

CHILTON,  J. — This  was  a  motion,  made  by  the  defendant 
in  error  against  Andress,  as  sheriff  of  Monroe,  for  failing  to  pay 
ovttr  certain  monies,  which  it  was  alleged  he  had  collected  on  an 
execution,  placed  in  his  hands  on  the  23d  January  1845,  in  fa- 
vor of  the  defendant  in  error  against  one  Neal  Beard,  for  $6,810 
41 — the  sum  collected  amountins;  to  the  sum  of  three  thousand 
six  hundred  and  one  dollars  and  fourteen  cents. 

As  an  answer  to  this  motion,  the  defendant  pleaded  that  the 
Branch  of  the  Bank  of  the  State  of  Alabama  at  Mobile,  on  the 
6th  day  of  June  1844,  recovered  a  judgment  in  the  County 
Court  of  Mobile  against  the  said  Neal  Beard  for  the  sum  of 
forty-five  hundred  and  eighty-five  dollars  and  seventy-five  cents, 
besides  costs  ;  that  execution  issued  upon  said  judgment  against 
said  Beard  and  one  Abraham  Godbold,  on  the  15th  day  of  July 

1844,  and  was  received  by  one  Jacob  S.  Marsh,  agent  for  said 
Bank,  who  returned  the  same  "  no  property  found  ;"  that  on  the 
28ih  day  of  Feb.  1845.  a  second  execution  issued  on  said 
judgment  against  said  Neal  Beard  alone,  which  was  received  by 
said  defendant,  William  F.  Andress,  as  sheriff  of  Monroe 
county,  on  the  3d  March  1845,  and  the  same  was  levied  by  the 
said  Andress,  on  the  7lh  day  of  March  1845,  on  certain  lands 
and  slaves  mentioned  in  the  levy  endorsed  on  said  execution, 
all  which  were  sold  by  the  defendant  on  the  7ih   day  of  May 

1845,  for  the  sum  of  $G,951;  and  that  at  the  June  Term  1845, 
the  said  Branch  Bank  moved  the  County  Court  of  Mobile  to 
amend  the  execution,  which  had  previously  '..^sued  against  Beard 
and  Godbold,  so  as  to  make  it  conform  to  the  judgment,  which 
moiion  was  granted  and  the  same  wag  amended ;  and  the  de- 
fendant avered  that  as  the  said  Branch  Bank  obtained  the  first 
judgment  against  said  Neal  Beard  and  issued  the  first  execu- 
tion, which  was  received  by  the  proper  officer  before  any  exe- 
cution was  issued  on  the  judgment  of  said  Edmund  VV^.  Rob- 
erts, in  his  rule  mentioned,  and  has  regularly  issued  its  execu- 
tions on  the  judgment  in  its  favor  since  the  rendition  of  the 
same,  by  which  its  lien  has  been  preserved,  it  is  entitled  to  have 
its  said  judgment  first  paid  out  of  the  proceeds  of  the  property 
sold  by  the  said  defendant,  Andress,  sheriff  as  aforesaid,  on 
the  said  7th  May  1S45;  and  so  he,  the  said  plaintiff  Roberts, 
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ought  not  to  have  judgment  against  him  on  the  motion.  To 
this  plea  there  was  a  general  demurrer,  which  was  sustained  by 
the  court,  and  judgment  was  rendered  against  the  sheriff  for  the 
sum  of  $3,601  14,  to  reverse  which  this  writ  of  error  was  sued 
out. 

1.  We  deem  it  unnecessary  to  say  more,  in  respect  to  the 
amendment  of  the  former  execution  which  issued,  as  well 
against  Godbold  as  Beard,  than  that  the  Court  possessed  the 
power  Id  make  it,  and  its  lien,  if  any  attached  under  it.  was  not 
in  any  degree  affected  by  the  amendment,  which  consisted 
merely  in  striking  out  the  name  of  Go'lbold,  that  had  been 
improperly  inserted. 

2.  The  main  question  is,  did  the  delivery  to  the  bank  agent 
of  such  previous  ^i.  fa.  confer  a  lien,  so  as  to  give  to  an  alias 
execution  in  favor  of  said  BaiA  priority  of  satisfaction  over  an 
execution  in  favor  of  Roberts,  which  came  first  into  the  sher- 
iff's hands?  If  die  delivery  of  the  execution  to  the  bank  agent 
created  a  lien,  then  it  is  clear  that  if  there  has  been  no  chasm  in 
the  issuance  of  execution  since,  the  lien  is  preserved  and  trans- 
fered  to  the  last  execution,  which  would  entitle  the  Bank,  and 
not  Roberts,  to  the  money  in  question. 

The  lien,  as  dependent  upon  a  delivery  to  the  bank  agent,  is 
assailed  upon  two  grounds — 1st,  It  is  said  the  statute  gives  the 
lien,  from  the  time  the  execution  goes  into  the  hands  of  the 
sheriff  oi  xhe  county  in  which  the  personal  property  then  is,  and 
does  not  give  this  effect  to  a  delivery  of  such  execution  to  a 
bank  agent.— Clay's  Dig.  208-9,  ^-^  41,  42.  The  statute  reads, 
that  *'No  writ  o^  fieri  facias ^  or  other  writ  of  execution,  shall 
bind  the  property  of  the  goods,  against  which  such  writ  is  sued 
forth,  but  from  the  time  that  such  writ  shall  be  delivered  to  the 
sheriff,  under-sheriff,  coroner,  or  other  officer,  to  be  executed ; 
and  for  the  better  manifestation  of  the  said  time,  such  sheriff, 
coroner,  or  other  officer,  his  deputy  or  agent,  shall,  upon  the 
receipt  of  any  such  writ,  without  any  fee  thorefor,  endorse  up- 
on the  back  thereof  the  day  of  the  month  and  year  he  received 
the  same;  and  if  two  or  more  writs  against  the  same  person  shall 
be  delivered  on  the  same  day,  that  which  is  first  delivered  shall 
be  first  satisfied."     This  act  was  passed  in  1S07. 

By  the  4ih  section  of  the  act  of  1S43,  (Clay's  Dig.  1  IS,  ^  SO,) 
the  Banklof  the  State  of  Alabama  and  its  several  branches  were 
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each  authorised  to  appoint  an  agent,  "  who  shall  have  the  power 
to  serve  notices,  subpoenas,  attachments,  executions,  and  other 
process,  and  have  the  same  powers,  ^nd  shall  be  entitled  to  the 
same  fees,  and  shall  observe  the  same  regulations,  as  the  existing 
laws  prescribe  to  sheriffs,  and  said  banks  shall  require  of  said 
officers  a  bond  in  the  penalty  of  not  less  than  ten  thousand  dol- 
lars, faithfully  to  perform  all  the  duties  of  their  office,"  &c. 

What  object  had  the  Legislature  in  view  in  authorising  the 
banks  to  appoint  such  officers,  confering  upon  them  the  same 
powers,  the  same  fees,  and  subjecting  them  to  the  same  regula- 
tions, which  the  existing  laws  prescribe  to  sheriffs?  In  my 
opinion,  the  answer  is,  that  whereas  the  banks  were  frequently 
subjected  to  much  inconvenience,  and  sometimes  to  loss,  from 
having  executions  in  the  hands  of  the  various  sheriffs  of  the 
State,  this  could  be  remedied  by  the  appointment  by  them  of  an 
agent,  who  might  take  charge  of  the  whole  business  of  the 
banks,  and  who,  having  no  other  process  than  such  as  belonged 
to  the  banks  in  his  hands,  could  give  it  that  attention  which 
it  required.  It  was  a  remedial  statute,  designed  to  facilitate  the 
collection  of  the  demands  due  the  Stale  Bank  and  branches, 
and  not  to  take  away  any  of  the  incidents,  which  attached  to 
process  in  favor  of  these  banks,  when  placed  in  the  hands  of  the 
respective  sheriffs.  If  the  execution  in  the  hands  of  the  bank 
agent  is  shorn  of  its  lien,  then  the  £Ct  would  seem  to  be  an  in- 
genious artifice  to  postpone  the  debts  due  to  the  banks,  which 
it  was  contemplated  should  be  collected  by  its  agont,  to  execu- 
tions, &c.  in  the  hands  of  sheriffs.  But  we  are  not  at  liberty  so 
to  treat  it,  and  such  could  never  have  been  the  intention  of  the 
framers  of  the  act.  Why  are  these  agents  required  to  ehdorse 
on  the  back  of  the  executions,  which  go  into  their  hands,  the 
day  of  the  month  and  the  year  when  received  by  them?  The 
act  then  in  existence,  prescribing  this  as  one  of  the  regulations 
to  be  observed  by  sheriffs,  gives  the  answer.  The  execution, 
being  a  lien  upon  the  goods  from  the  time  the  same  goes  into  the 
hands  of  the  sheriff,  coroner,  under-sheriff,  or  other  officer,  *^for 
the  better  manifestation  of  the  said  time,''''  he  shall,  upon  the  re- 
ceipt of  any  such  writ,  endorse,  &c.;  and  if  he  fail  so  to  endorse 
the  writ,  he  is  liable  to  a  penalty,  not  exceeding  fifteen  per  centum 
on  the  amount  of  the  execution,  &c. — Clay's  Dig.  209,  <§>  41. 
I  do  not  hesitate-  to  pronounce  that  it  was  the  intention  of  the 
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Legislature  to  attach  the  same  Hen  to  executions  in  the  hands  of 
agents,  as  would  have  attached  had  they  been  delivered  to  sher- 
iffs ;  and  if  the  intention  be  clear,  I  care  not  for  the  letter.— 
Bac.  Abr.  Stat.  I,  §  8. 

3.  But  it  is  arsjued  that  if  the  Legislature  designed  to  make  the 
agent  a  sheriff  pro  hac  vice,  the  act  wauld  be  unconstitutional, 
as  it  would  take  from  the  sheriff,  who  is  required  by  our  consti- 
tution to  be  elected  by  the  people,  a  portion  of  his  appropriate 
duties  and  devolve  the  same  upon  an  agent  appointed  by  a  cor- 
poration.    The  24th  section  of  the  4th  article  of  the  constitution 
declares  that  "a  sheriff  shall  be  elected  in  each  county  by  the 
qualified  electors  thereof,  who  shall  hold  his  office  for  the  term 
of  three  years,  unless  sooner  removed."     We  cannot  perceive 
how  authorising  the  Bank  to  appoint  a  general  agent,  for  the 
transacting  of  its  own  business  in  the  State,  should  conflict  with 
this  provision.     This  agent  is  a  totally  different  officer,  whose  ' 
acts,  so  far  as  the  business  of  the  Bank  is  concerned,  the  Legis-  * 
lature  has  said  shall  be  valid,  as  if  done  by  the  sheriff,  and  he  * 
shall  be  subject  to  the  same  regulations  in  respect  to  the  busi-^ 
siness  of  the  Bank,  as  sheriffs.     It  would  not  be  competent  for  ' 
the  Legislature  to  create  an  officer  with  the  powers  and  duties  of 
sheriff  in  the  county,  to  be  elected  otherwise  than  by  the  quali- 
fied electors.     The  case  would  then  fall  within  the  principle  of 
The  People  v.  Warner,  7  Hill  R.  81.     It  was  certainly  never 
contemplated  that  the  Legislaiuro  should  be  denied  the  power  to  ' 
authorise  persons,  other  than  sheriffs,  to  exercise  some  particu-  ' 
lar  duly,  which  may  hitherto  have  been  devolved  by  law  upon 
th93e  officers.     They  cannot  abolish  his  office — they  cannot,  by" 
the  appointment  of  another  officer  in  a  different  mode,  devolve 
upon  him  the  duties  of  sheriff  to  the  exclusion  of  that  officer, 
thus  leaving  him  a  sinecure ;  but  they  may  say  an  attorney  may 
serve  a  notice,  which  before,  the  law  required  to  be  executed  by 
the  sheriff — they  may  invest  a  corporation  with  the  power  of 
appointing  an  agent  for  the  purpose  of  transacting  its  own  busi- 
ness, although  that  business  may  formerly  have  been  done  by 
sheriffs,  and  that  is  the  case  before  us.     It  may  be  observed, 
that  the  appointment  of  such  agents,  and  the  exercise  by  them  of 
the  prescribed  duties,  were  but  cumulative  means  afforded  the 
banks  for  the  collection  of  their  demands,  (which  were  really  due 
the  State,  the  assets  belonging  to  the  State,)  and  the  banks 
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could  have  put  their  process,  notwithstanding,  in  the  sheriff's, 
or  coroner's  liands,  as  the  case  might  require.  We  agree  up- 
on the  constitutional  question. 

But  an  argument  from  inconvenience  is  attempted  to  be  de- 
duced, against  giving  process  of  execution  in  the  hands  of  bank 
agents  a  lien ;  for  it  is  said  if  a  lien  attaches,  it  is  co-extensive 
with  the  Slate.  This  may  have  been,  and  probably  was  a 
good  argument  for  the  repeal  of  the  statute,  but  we  tliink  it  fur- 
nishes no  just  rule  of  construction,  unless  in  a  doubtful  case. 
That  persons  could  not  tell  when  they  might  safely  buy  pro- 
perty, because  of  a  lien,  might  be  an  argument  against  all  liens. 
If  it  is  replied,  they  could  call  on  the  sheriff  and  ascertain  what 
executions  are  in  his  hands,  evek)  then  the)  niay  often  be  misled, 
for  althcugh  he  may  have  none  when  enquiry  is  made,  yet  he 
may  have  had  one  months  before,  which,  when  renewed  and 
gent  to  him,  preserves  the  lien  and  defeats  the  sale.  The  same 
reply  may  be  made  to  the  argument  in  regard  to  the  injustico 
which  may  sometimes  result  from  such  liens,  depriving  the  dili- 
gent creditor  of  the  fruits  of  his  diligence,  in  hunting  up  pro- 
perty, which  is  to  be  taken  away  from  him  by  older  executions. 
This  not  unfrequently  occurs  under  executions  in  the  sheriff's 
hands.  In  respect  to  lands,  judgments  constitute  liens  co-ex- 
tensive with  the  State,  and  the  greatest  injustice  and  hardship 
are  sometimes  done  to  purchasers;  as,  for  example,  in  the  case 
of  the  Bank  v.  Curry,  13  Ala.  304.  In  that  case,  Curry  bought 
of  Riddle  a  tract  of  land  at  $13,500,  without  any  notice  of  a 
lien,  and  at  a  time  when  his  vendor  was  solvent;  he  made  many 
valuable  improvements,  costing  $1,200;  eight  years  thereafter 
an  execution  issued  on  a  judgment,  which  had  slumbered  all 
this  time  in  the  Montgomery  Circuit  Court,  and  was  levied  on 
the  land  as  the  property  of  his  vendor,  and  that  too  when  the 
vendor  had  become  hopelessly  insolvent— Held  that  the  land 
was  liable  by  virtue  of  the  lien — that  it  was  the  duty  of  the  pur- 
chaser to  beware — to  examine,  if  need  be,  the  dockets  and 
records  of  every  District,  Chancery,  Circuit,  County  and  Or- 
phans' Court  in  the  State  for  ten  years  back,  to  ascertain  if 
there  was  no  judgment  which  bound  the  land — -a  much  more 
onerous  duty  than  making  inquiry  of  some  five  bank  agents,  as 
to  execntions  which  have  lately  come  to  their  hands.  Besides, 
there  is  certainly  as  much  reason  for  deducing  this  lien  from 
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llie  statutes  quoted,  as  there  can  be  found  in  our  law  for  the 
lien  of  judgments  on  real  estate.  So  that  the  fact  that  hardship 
may  result  from  the  extension  of  the  lien,  is,  in  my  judgment, 
of  no  weight.  The  law  must  lay  down  fixed  and  general  rules, 
and  these  rules  cannot  yield  to  the  exigencies  and  hardships  of 
each  particular  case.  We,  however,  see  nothing  so  unreason- 
able in  extending  the  lien  in  favor  of  the  State,  and  to  this  ex- 
tent giving  an  advantage  to  the  State  Bank  and  Branches  in  the 
collection  of  debts.  These  advantages  are  confered  on  them  in 
giving  summary  remedies  by  motion,  which  were  denied  to  the 
citizens  generally,  and  we  are  not  prepared  to  say  that  the  ex- 
tension of  the  lien  was  not  in  the  contemplation  of  the  Legisla- 
ture in  passing  this  statute.  At  least,  it  results  from  their  ac- 
tion on  the  subject. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 

PARSONS,  J. — I  concur  in  reversing  this  judgment,  and 
agree  with  my  brother  Chilton  on  the  constitutionality  of  the 
law,  authorising  the  State  Bank  and  Branches  to  appoint  bank 
agents,  but  I  am  of  the  opinion  that  the  statute  of  1S07,  which 
limits  the  lien  of  executions  to  commence  from  the  time  that 
such  writs  may  go  into  the  hands  of  the  sheriff,  under-sheriff, 
coroner,  or  other  officer,  and  the  several  decisions,  which  re- 
strict the  lien  to  the  county  in  which  the  execution  may  ^o,  do 
not  apply  to  this  case,  and  must  be  construed  in  reference  to 
such  officers  as  then  existed  by  the  law.  I  am  inclined  to  think 
that  it  wai  not  the  intention  of  the  Legislature,  in  the  creation 
of  this  new  officer,  to  lake  from  process  of  execution  in  his 
hands  the  incident  of  a  lien,  and  that  a  lien  is  neither  given  nor 
taken  away  by  the  statute  of  1S43.  This  being  the  case,  the 
lien  results  from  the  common  law,  commences  from  the  test  of 
the  writ,  and  is  co-exlensive  with  the  officer's  jurisdiction — thai 
i^,  extends  over  the  State. 

DARGAN,  C.  J. — The  qtiestlon  in  this  case  is,  whether 
the  delivery  of  the  execution  in  favor  of  the  Bank  against  Beard, 
to  Marsh,  the  bank  agent,  created  a  lien  in  favor  of  the  Bank 
upon  the  goods  of  the  defendant  in  the  execution.  At  com- 
mon law,  an  execution  bound  the  goods  of  the  defendant  froni 
its  test,  but  by  our  statute,  the  goods  are  not  bound  until  \he 
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delivery  of  the  writ  to  the  sheriff,  under-sheriff,  coroner,  or 
other  officer,  to  be  executed. —  Clay's  Dig.  208.  I  cannoC 
bring  my  mind  to  the  conclusion  that  by  the  term,  other  riflcer, 
the  Legislature  intended  other  than  a  county  officer,  who  might 
be  appointed  by  law  to  execute  process  in  a  case  where  both 
the  sheriff  and  the  coroner  were  incompetent  to  do  it.  This,  I 
think,  is  the  reasonable  and  fair  construction  of  thtr  act  of  1807. 
We  must  then  look  lo  the  act  of  1843,  by  which  the  State 
Bank  and  its  branches  were  authorised  to  appoint  agents  to 
execute  process  in  their  favor,  and  if  the  lien  be  not  given  by 
this  act,  it  cannot  be  created  at  all,  by  the  delivery  of  an  exe- 
cution to  such  agent.  The  language  of  that  act  is  as  follows: 
*'  Each  of  the  Banks  aforesaid  may  appoint  an  agent,  w  ho  shall 
have  the  power  to  serve  notices,  subpoenas,  aiiachmenls,  exe- 
cutions, and  other  process,  and  shall  have  the  same  powers  and 
shall  be  entitled  to  the  same  fees,  and  shall  observe  the  same 
regulations,  as  the  existing  laws  prescribe  to  sheriffs,  and  said 
Banks  shall  require  a  bond  of  such  officer  with  sufficient  secu- 
rities, in  the  penal  sum  of  not  less  than  ten  thousand  dollars, 
faiihfull}'  to  perform  all  the  duties  of  his  office;  which  bond  may 
be  increased,  if  necessary,  and  he  shall  also  be  required  to  sub- 
scribe on  oath  faithfully  and  honestly  to  demean  himself  in  his 
said  office."  It  cannot  be  pretended  that  this  act  creates  a  lien 
on  the  goods  of  the  defendant  by  the  delivery  of  an  execution 
lo  the  bank  agent,  in  express  words;  if  the  lien  exists  at  all,  it 
must  be  by  construction,  presuming  that  such  must  have  been 
the  intention  of  the  Legislature.  But  I  am  unwilling  to  indulge 
that  presumption.  We  know  that  these  bank  agents  could  exe- 
cute process  in  any  part  of  the  Slate ;  their  jurisdiction  was 
confined  to  no  one  particular  county;  and  if  a  lien  was  created 
by  the  delivery  of  an  execution  to  them,  it  would  bind  the  goods 
of  the  defendant  co-extensive  with  the  limits  of  the  State.  Such 
a  construction  as  that  would  lead  to  results,  which,  I  do  not 
think,  the  Legislature  intended.  For  instance,  the  bank  agent 
might  have  an  execution  in  his  hands  in  one  county,  and  ano- 
4her  creditor  may  have  an  execution  in  the  hands  of  a  sheriff  of 
another;  the  creditor,  whose  execution  is  in  the  hands  of  the 
sheriff,  may,  by  his  own  diligence  and  at  his  own  expense,  dis- 
cover properly  of  the  defendant  and  point  it  out  lo  the  sheriff, 
but  the  b;;nk  agent  will  then  »tep  in  and  claim  the  proceeds;  thus 
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the  diligence  and  industry  of  the  creditor  will  inure  to  the  bene- 
fit of  the  Bank.  The  case  supposed  may  be  the  very  case  at 
bar;  the  execution  was  placed  in  the  hands  of  Marsh,  the  bank 
agent,  in  Mobile;  be  never  went  to  the  county  of  Monroe,  but 
as  soon  as  Roberts  ascertained  that  Beard  had  property  in 
Monroe  and  caused  his  execution  to  be  levied  on  it,  then  the 
Bank  claimed  the  benefit  of  the  levy  by  virtue  of  their  older 
Ken.  Such  results  could  never  have  been  contemplated  by  the 
Legislature.  It  is  the  settled  rule  of  law  that  the  lien  of  an 
execution,  created  by  its  being  delivered  to  the  sheriff,  binds 
only  the  property  of  the  defendant  within  the  limits  of  the 
county  to  which  it  is  issued,  (Pond  v.  Griffin,  1  Ala.  678,)  and 
I  am  unwilling  to  hold  that  the  delivery  of  execution  to  an  offi- 
cer will  bind  the  goods  of  the  defendant,  wherever  situated  with- 
in the  State,  unless  satisfied  that  such  was  the  Intention  of  the 
Legislature.  Of  this,  I  cannot  be,  from  the  language  of  act 
of  1843,  under  which  those  agents  were  appointed.  I  there- 
fore hold  that  if  the  Bank  saw  fit  to  put  an  execution  in  the 
hands  of  their  agent,  instead  of  the  sheriff  of  the  county,  no 
Hen  was  created  on  the  goods  of  the  defendant,  until  there  wag 
an  actual  levy,  or  seizure  of  the  property  by  him;  and  thus  hold- 
in«^,  1  think  the  judgment  should  be  affirmed. 


OTLS  ET  AL.  vs.  THORN.  '^* 

1.  After  tlie  issuance  of  an  attachment  against  a  steamboat  under  the 
Act  of  17th  Jauuary  18U,  tlie  proceedings  should  so  far  conform  to 
the  nature  of  tlio  ailmirahy  practice,  as  that  the  declaration  bo  filed 
against  the  boat  itself,  and  nol  against  the  owners,  and  the  owners  be 
allowed  to  iiiterveue  aud  make  tlieiuselves  partieH  to  the  suit,  if  they! 
desire  to  do  $o. 

2.  If  process  issue  against  one,  and  a  declaration  is  filed  against  an> 
other  person,  the  latter  should  not  be  put  to  his  plea,  but  may  set  it 
a'^ide  on  motion. 

Error  to  the  Circait  Court  of  Mobile.     Tried  before  U)f 
Hon.  Jo!in  Bragg.  '^^ 
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LocKWOOD,  for  the  plaintiffs  in  error: 

1.  The  declaration  is  a  nullity.  The  writ  does  not  warrant 
it.  The  parties  are  other  and  essentially  different  from  those  in 
the  writ. — Elliott  &  Smith,  use  of  Haralson,  1  Ala.  76  ;  Sextoo 
V.  Roane,  7  ib.  829 ;  Moffatt  v.  Singleton,  3  Stew.  322. 

2.  Stipulators  are  not  parlies  to  the  suit.  The  bond  given  by 
stipulators  under  a  former  statute  is  the  same  as  in  this  case. — 
Livingston  v.  Steamboat  Tallapoosa,  9  Port.  116;  Witherspoen 
V.  Walliseials.,2  Ala.66S. 

3.  The  liability  of  the  defendants,  (if  any,)  results  either  from 
their  ownership  of  the  steamboat,  or  from  their  being  obligors  in 
the  stipulation  bond.  If  they  are  liable  as  owners,  the  plaintiff 
should  have  proved  them  to  be  owners.  It  is  a  material  aver- 
ment in  the  declaration. — Williams  &  Hitchcock  v.  Taylor,  4 
Port.  241 ;  Jones  et  al.  v.  Pitcher  &  Co.,  3  S.  &  P.  135. 
This  is  an  action  ex  delicto,  and  such  of  the  defendants  as  are 
proved  to  be  owners  may  be  found  guilty,  and  such  as  are  not 
proved  to  be  owners,  may  be  discharged. — Jones  et  al.  v.  Pitch- 
er, 3  S.  &  P.  161.  If  the  liability  of  the  defendants  arises  from 
their  becoming  obligors  to  the  bond,  then  the  judgment  should 
have  been  against  all  the  obligors.  Such  is  the  language  and 
intent  of  the  statute. 

4.  If  the  proceedings  are  instituted  against  the  boat  only,  they 
must  be  continued  to  the  verdict  or  judgment  against  it.  There 
is  no  authority  in  the  statute  to  make  other  parties  during  the 
progress  of  the  suit,  nor  does  the  common  law  authorise  it.  The 
rights  of  the  obligors  to  the  bond  are  essentially  changed  by  the 
selection  of  one  or  two  of  them,  and  proceeding  to  judgment,  and 
thereby  relieving  the  others.  The  parties  to  the  bond,  not  made 
parties  to  the  suit,  may  be  the  real  parties  in  interest. 

Wm.  G.  Jones,  for  the  defendant  ; 

1.  This  is  not  a  proceeding  in  rem.  It  is  not  an  admiralty 
proceeding.  It  is  much  more  analogous  to  our  ordinary  proceed- 
ing by  attachment.  In  two  respects  only,  does  it  differ  from  an 
ordinary  attachment,  first,  in  being  allowed  in  case  for  unliquida- 
ted damages ;  secondly,  in  not  requiring  the  name  of  any  defend- 
ant to  be  inserted  In  the  process.  If  the  foregoing  view  of  the 
statute  be  correct,  the  plaintiff  was  allowed  to  file  his  declara- 
tion against  the  defendants,  and  there  was  no  error  in  the  court 
belcw,  in  refusing  to  strike  out  the  declaration. 
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2.  The  motion  being  properly  overruled,  if  there  was  any  non- 
joinder or  mis-joinder  of  parties  the  defendants  should  have 
pleaded  in  abatement.  If  (here  was  any  other  defect  in  ihe  dec- 
laration, they  should  have  demurred.  They  did  not  do  either 
of  these  things,  but  pleaded  "  not  guihy,"  and  went  to  trial  on 
that  issue. 

3.  The  court  properly  considered  and  decided  that  in  this 
proceeding,  and  under  the  issue  tried,  it  was  immaterial  whether 
the  defendants  were  owners  of  the  steamboat  or  not.  By  giving 
the  bond  they  did,  they  became  liable  to  the  judgment  and  exe- 
cution on  the  jiidgment,  whether  they  were  owners  or  not.  The 
bond  was  joint  and  several,  and  the  liability  was  joint  and  seve- 
ral. 

DARGAN,  C.  J. — This  suit  was  commenced  by  the  de- 
fendant in  error,  under  the  act  of  1S44,  against  the  steamboat 
Lowndes,  for  running  down  a  ferry  boat,  having  on  board  a  stage 
coach  belonging  to  the  plaintiO*.  whereby  the  stage  was  sunk 
and  lost.  The  plainilff  having  made  the  oath  required  by  the 
statute  before  a  justice  of  the  peace,  he  issued  an  attachment 
against  the  boat,  her  tackle,  apparel,  and  furniture,  returnable  to 
the  Circuit  Court  of  Mobile.  The  sheriff  seized  the  boat  under 
this  writ  and  had  her  in  possession.  Afterwards  Robert  Otis, 
Henry  L.  Jayue,  John  M.  Dabney  and  William  A.  Smith,  gave 
t  replevy  bond,  with  condition  to  pay  such  judgement  as  might 
be  rendered  in  the  cause  in  favor  of  the  plaintiff.  At  the  return 
term  ofihe  writ  the  piainiiff  Hied  a  declaration,  in  the  nature  of 
a  declaration  in  an  action  on  the  case,  against  Robert  Otis  and 
Henry  L.  Jayne,  two  of  the  obligors  in  the  replevy  bond,  as 
owners  of  the  boiit,  thus  making  them  defendants,  who  moved 
the  court  to  set  a<ide  the  dejilaration,  but  their  motion  was  over- 
ruled, whereupon  they  6led  the  plea  of  not  guilty,  and  a  jury 
being  emp\nnelled  to  try  the  issue,  returned  a  verdict  in  favor 
of  the  plaintiff  for  two  hundred  and  fifty-six  dollars,  upon  which 
the  court  rendered  judgment  against  Robert  Otis  and  Henry  L. 
Jayne  alone.  In  the  progress  of  the  trial,  the  judge  sealed  a 
bill  of  exceptiiHH,  which  shows  tiiat  the  defendants  requested 
the  court  to  charge  the  jury,  that  if  there  was  no  evidence  of  their 
ownership  of  the  boat,  they  should  find  a  verdict  in  their  favor. 
This  the  court  rcfuserl,  and  charged  that  in  this  action  the  ques- 
tion of  ownership  did  not  arise  and  need  not  be  proved. 
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It  is  now  contended  that  the  declaration  should  have  been 
against  the  boat  itself,  and  not  against  the  defendants  as  owners, 
and  therefore,  the  court  erred  in  refusing  the  motion  to  set  aside 
the  declaration.  Whether  the  declaration  should  have  been 
against  the  boat  itself,  depends  upon  a  proper  construction  of 
the  statute  under  which  this  suit  was  brought.  Before  the  en- 
actment  of  this  act,  it  was  frefjuently  the  case  that  steamboats 
running  our  rivers  committed  injuries  which  were  never  redress- 
ed, because  the  owners  of  such  boats  were  unknown,  or  if  known 
were  insolvent.  To  remedy  this  evil,  the  statute,  under  which 
ihis  suit  is  brought,  was  passed,  the  first  section  of  which  pro- 
vides for  the  issuance  of  an  attachment  against  any  steamboat, 
or  other  water  craft,  that  might  run  down,  run  into,  run  against, 
sink,  stave,  fall  afoul  of,  or  injure  any  other  steamboat,  flat  boat, 
or  oiher  water  craft,  or  any  property  on  board  thereof,  which 
writ  shall  be  directed  to  the  sheriff,  requiring  him  to  seize  and 
lake  possession  of  such  boat,  her  tackle,  apparel,  and  furniture, 
and  retain  the  same  until  discharged  by  due  course  of  law.  The 
second  section  makes  it  the  duty  of  the  sheriff  to  retain  the  boat 
in  his  possession;  to  answer  the  judgment  that  may  be  rendered, 
unless  the  master,  owner,  or  soM)e  other  person,  will  give  bond 
lo  the  plaintiff,  with  security,  conditioned  to  pay  the  judgment 
that  may  be  rendered  in  favor  of  the  plaintiff  with  all  costs, 
upon  the  execution  of  which  the  boat  shall  be  discharged  by  the 
sheriff.  The  bond  thus  taken  shall  be  returned  to  the  court  to 
which  the  writ  is  made  returnable,  and  upon  the  rendition  of 
judgment,  execution  is  to  issue  against  the  obligors  in  said  bond. 
This  section  also  provides  that  the  master,  owner,  or  some  other 
person,  may  give  bond  and  securiry,  with  condition  to  pay  the 
value  of  the  boat,  her  tackel,  apparel,  and  furniture,  at  the  time 
the  attachment  is  issued,  or  so  much  of  the  value  as  will  satisfy 
the  judgment  that  may  be  recovered,  with  all  costs,  which  is  to 
be  returnable  to  the  court  in  like  manner,  and  execution  may 
also  issue  against  the  obligors  therein.  The  fourth  section  of 
the  act  provides  that  the  attachment  shall  be  returnable  to  the 
Circuit  or  County  Court  of  the  county^  in  which  it  may  bs  exe- 
cuted, and  that  the  declaration  and  subsequent  proceedings  shall 
conform  loan  action  on  the  case  for  the  injury.  These  are  the 
only  parts  of  the  act,  necessary  to  an  understanding  of  ihe  ques- 
tion before  us,   and  uoiwithstanding  the  declaration  and  subse- 
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queot  proceedings  are  required  to  conform  to  an  action  on  the 
case,  I  am  entirely  satisfied  that  the  proceeding  under  this  statute, 
after  the  issuance  of  the  attachment,  must  to  some  extent  con- 
form to  the  nature  of  the  admiralty  practice.  If  we  should  hold 
that  the  rules  of  the  common  law  courts  should  strictly  govern 
this  action,  and  the  owner  was  unknown,  and  the  boat  not  re- 
plevied, then  no  declaration  could  be  filed,  and  the  remedy  in- 
tended to  be  afforded  by  the  statute,  in  the  case  supposed,  would 
be  unavailing,  for  it  might  never  appear  who  the  owner  was. 
Again,  if  we  allow  a  declaration  to  be  filed  against  the  obligors 
in  the  replevy  bond,  without  regard  to  the  question  of  owner- 
ship, then,  in  strict  conformity  with  the  rules  of  the  common 
law,  the  owner  could  not  make  himself  a  parly  or  plead  to  the  ac- 
tion, notwithstanding  his  rights  were  involved,  and  thus  his  prop- 
erty might  be  taken  from  him  without  his  having  had  an  oppor- 
tunity to  be  heard  in  court.  To  give  full  effect  then  to  the  reme- 
dy intended  to  be  afforded  by  the  act,  and  at  the  same  time  to 
allow  the  owner  of  the  boat  to  interpose  his  claim,  and  protect 
his  rights,  we  must  hold  that  the  proceedings  must  conform  to 
the  nature  of  the  admiralty  practice  to  this  extent,  that  the  decla- 
ration should  be  against  the  boat  itself,  and  not  against  the  own- 
ers, and  that  the  owners  of  the  boat  must  be  allowed  to  inter- 
pose their  claim  and  to  defend  the  suit  if  they  wish.  How  their 
claim  shall  be  interposed,  it  is  unnecessary  to  decide,  but  the 
practice  in  the  admirality  courts  would  furnish  a  clear  and  sim- 
ple guide.  By  requiring  the  proceedings  under  this  statute  to 
conform  to  the  admiralty  practice  to  this  extent,  we  give  full  ef- 
fect to  the  remedy  intended  (o  be  provided  by  the  act,  and  al 
the  same  time  afford  to  the  owners  of  boats  an  ample  opportuni- 
ty to  protect  their  interest  by  permitting  them  to  intervene,  as  in 
admiralty  cases,  and  thus  making  themselves  parties  to  the  suit. 
2.  As  the  declaration  should  have  been  against  the  boat,  and 
not  against  two  of  the  obligors  in  the  replevy  bond,  we  think  the 
court  erred  in  refusing  to  set  aside  the  declaration.  The  cor- 
rect practice  is  this  ;  if  process  be  issued  against  one,  and  the 
declaration  be  filed  against  another,  he  may  move  to  set  it  aside, 
and  should  not  be  put  to  his  plea,  for  he  is  not  in  court.  This 
rule,  we  think,  is  fully  sustained  by  the  cases  of  Elliott  v.  Smith 
&  Co.,  1  Ala.  75  ;  Sexton  v.  Roane,  7  ib.  829;  and  3  Slew. 
322.     It  h  not,  however,  to  be  understood  that  we  intend  to 
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decide  that,  when  the  process  and  the  declaration  are  against  the 
same  party,  but  there  has  been  a  misnomer  in  the  process,  \vl)ich 
is  set  right  in  the  dechuation,  the  court  will  set  the  declaration 
aside  on  motion.  That  question  is  not  raised  in  this  case,  and 
therefore,  it  is  not  decided.  As  we  think  the  court  erred  in  re- 
fusing to  set  aside  the  declaration,  it  becomes  unnecessary  to 
examine  the  other  questions  growing  out  of  the  bill  of  excep- 
tions, as  they  will  not  arise  in  another  trial,  when  the  declaration 
is  against  the  boat  itself.  Let  the  judgment  be  reversed,  and 
^^he  cause  remanded  for  further  proceedings. 


r  EWLNG  vs.  STANDEFER  et  al. 

1.  A  beqiTest  of  slaves  to  one  for  life  and  to  her  "lawful  begotten  heirs, 
to  be  equally  divided  among  them  at  her  death,"  uncontroted  by  any 
other  clause  in  the  will,  vests  the  absolute  property  in  the  first  taker. 

Error  to  the  Circuit  Court  of  Madison.  Tried  before  the 
Hon.  Thos.  A.  Walker. 

*    Clay  &  Clay,  for  the  plaintiff  in  error. 

1    Robinson,  for  the  defendants. 

CHILTON,  J. — This  was  an  action  of  detinue,  brought  by 
the  defendants  in  error  against  the  plaintiff  to  recover  five  several 
negro  slaves.  They  claimed  as  the  children  of  Lydia  Stande- 
fer and  grand-children  of  John  Echols,  deceased,  under  the  will 
of  the  latter,  which  bequeathed  the  said  property  as  follows:  "t 
lend  to  my  daughter  Lydia  Standefer,  during  her  natural  life, 
five  negroes,  viz:  Harrena,  &c.,  these  five  negroes,  with  all  their 
increase,  1  will  to  the  lawful  begotten  heirs  of  Lydia  Standefer, 
to  be  equally  divided  among  them  at  her  death."  The  plaintiff 
in  error  claims  as  a  purchaser,  deriving  title  from  Skelton  Stan- 
defer, the  husband  of  Lydia,  through   intervening  purchasers. 
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Lydia  has  since  departed  this  life,  and  the  defendants  insist  that 
their  right  to  the  slaves  becanne  perfect  upon  her  decease. 

The  Circuit  Court  ruled  that  the  sale  made  by  the  husband, 
into  whose  possession  the  slaves  went,  pending  the  life  of  the 
wife,  did  not  bar  the  right  of  the  defendants  in  trior  to  recover. 
The  correctness  of  this  charge  depends  upon  the  construction 
to  be  given  to  the  clause  of  the  will  above  refered  to.  What 
estate  did  the  husband  of  Lydia  take  under  the  will?  It  is  clear 
that  the  testator  intended  to  confer  upon  his  daughter  a  life  es- 
tate only  in  the  slaves.  This  is  expressly  given.  We  lay  no 
stress  upon  the  word  letid^  but  consider  it  in  the  connection  in 
which  it  occurs,  as  synonymous  with  give  or  bequeath.  This 
intention  we  must  carry  out,  if  it  be  consistent  with  the  rules  of 
law.  The  remainder,  after  the  life  estate,  be  gives  to  the  "  law- 
ful begotten  heirs  of  Lydia,  to  be  equally  divided  between  thenj 
at  her  death."  Further,  to  simplify  the  sentence,  we  may  read 
it  as  though  the  words,  "lawful  begotten"  were  omitted,  as  this 
b  implied  in  the  term  heir  simply — an  heir  being  ex  juslit  nup' 
tiis  jnocrentus. — 2  Powell  on  Dev.  424. 

There  is  no  other  expression  iti  the  will  to  aid  us  in  constru- 
ing this  clause,  and  to  explain  the  term  heirs.  How  is  it  to  be 
understood?  Asa  word  of  limitation,  or  of  purchase  .''  The 
rule  in  Shelly's  case^  which  in  this  State  has  been  held  to  ap|)ly» 
rs  well  to  personal,  as  to  real  estate,  (Price  v.  Price,  5  Ala. 
580,)  settles  "  that  when  the  ancestor  by  any  gift  or  convey- 
ance, taketh  an  estate  of  freehold,  and  in  the  same  gift  or  con- 
veyance an  estate  is  limited,  either  mediately  or  iuunediHtcly,  to 
his  heirs,  in  fee  or  in  tail,  the  heirs  are  words  of  limitation  of  the 
estate,  and  not  words  of  purchase." — 1  Coke,  104.  The  ef- 
fect of  the  rule,  in  cases  to  which  it  applies,  is  to  n)erge  the  re- 
mainder in  the  particular  estate,  thereby  enlarging  it  into  an  es- 
tate in  fee  or  in  tail,  so  that  the  heirs  generally,  or  heirs  of  the 
body,  may  take  not  under  the  gift  or  conveyante  as  purchasers, 
but  by  descent  from  the  ancestor.  The  word  heirs,  or  heirs  of 
the  body,  when  unexplained,  are  uniformly  regarded  as  words 
of  limitation,  descriptive  of  the  line  of  heirs  to  take,  and  not  of 
particular  individuals.  In  the  case  before  us,  we  cannot  per- 
ceive how  the  word  heim  can  receive  any  other  than  its  techni- 
cal construction.  It  is  clear  that  it  cannot  be  limited  to  children 
of  the  first  taker,  for  il  would  equally  embrace  grand-children. 
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or  great  grand-children,  and  if  there  were  at  the  tinie  of  the 
death  of  Lydia  no  lineal  descendants,  her  next  of  kin  would 
come  to  the  succession.  The  gift  then  is  to  any  and  every  one, 
who,  at  the  time  of  the  death  of  Lydia  Standefer,  should  be  her 
heir  or  heirs.  If  they  cannot  inherit  as  hnrs,  they  are  not  the 
class  spoken  of  in  the  will  to  take  at  her  death.  Thus  it  is  man- 
ifest the  testator  desin:ned  the  remainder-men,  whoever  thev 
might  be,  should  take  both  as  heirs  of  the  first  taker,  and  also; 
independently  of  the  first  taker,  immediately  under  the  will  from 
him.  The  line  of  descent  must  be  traced  to  ascertain  who  are 
the  heirs  of  Lydia,  or  were  at  the  time  of  her  death ;  having 
found  them,  had  the  limitation  over  been  of  real  estate  which 
remained  undisposed  of  by  the  tenant  for  life,  the  question 
would  come  up,  shall  they  take  as  heirs  of  Lydia  or  as  devisees 
under  the  will.  They  cannot  take  in  both  capacities.  But  they 
can  taJce  as  heirs,  and  the  rule  is,  that  when  they  can  take  at 
hehs,  they  cannot  as  purchasers. — Jones  v.  Morgan.  1  Bro  C. 
C.  220;  Price  V.  Price,  suyra.  Judge  Kent,  speaking  of  the 
rule,  says,  "an  estate  of  freehold  in  the  ancestor  attracted  to  him 
the  estate  imported  by  the  limitation  to  his  heirs  ;  and  it  was 
deemed  a  fraud  upon  the  feudal  fruits  and  incidents  of  wardship, 
marriage  and  relief,  to  give  the  property  to  the  ancestor  for  his 
life  only,  and  yet  extend  the  enjoyment  of  it  to  his  heirs,  so  as 
to  enable  them  to  take  as  purchasers,  in  the  same  manner  and 
to  the  same  extent  precisely  as  if  they  took  by  hereditary  suc- 
cession. The  policy  of  the  law  would  not  permit  this,  and  it 
accordingly  gave  the  whole  estate  to  the  ancestor,  so  as  to  make 
it  descenddble  from  him  in  the  regular  line  of  descent." — 4 
Kent's  Com.  217  marg.  page. 

In  this  case,  the  term  heirs  comprehends  the  whole  class  of 
heirs,  and  they  would  become  entitled  on  the  death  of  Lydia 
Standefer,  the  first  laker,  (supposing  the  subject  of  the  bequest 
lo  be  land,)  in  the  same  manner  and  to  the  same  extent,  and 
with  the  same  descendable  qualities,  as  if  the  devise  had  been 
to  her  and  her  heirs  without  the  addition  of  other  words.  The 
law  confers  the  right  to  an  equal  participation  in  the  property  in 
all  the  heirs — the  will,  which  provides  for  the  distribution,  does 
no  more.-;-4  Kent  222.  In  such  case  the  word  heirs  is  a  word 
of  limitation,  and  the  intention  will  not  control  the  effect  of  the 
word.     To  make  it  a  word  of  purchase,  it  must  be  used  as  a 
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designation  of  the  person  of  one  or  more  individuals  who  are  to 
take,  or  it  nnust  be  so  explained  by  super-added  words,  as  will 
varj  its  legal  technical  effect  or  operation.  That  they  are  to 
take  at  the  death  of  Lydia,  when  the  division  is  to  be  made,  only 
shows  that  the  limitation  over  is  not  too  remote. 

Mr.  Lewis  in  his  work  on  the  law  of  perpetuity,  (page  384.) 
says,  "  as  an  ordinary  rule  it  may  be  laid  down,  that  the  words 
"  issue"  and  '•  heirs  of  the  body,"  (which  are  generally  and 
primarily  regarded  as  synonymous,  though  the  latter  expression 
is  more  strict  and  technical,)  are  words  of  limitation,  i.  e.,  do  not 
carry  the  legacy  to  the  person,  answering  that  description,  ax 
jrurchaser,  after  the  decease  of  the  ancestor  taking  a  prior  life 
interest,  but  describe  and  regulate  the  qufinlum  of  intere-Jl  lo  be 
taken  by  such  ancestor,  and  this  construction  is  not  varied  by 
the  circumstance  of  words  of  division  (»r  distribution  being  su- 
per-added lo  the  gift  to  the  issue,  nor  will  that  of  a  gift  over,  in 
default  of  issue,  afford  a  sufficient  reason  for  construing  the  word 
"issue"  otherwise,  than  as  a  word  of  limitation." — Citing  Doe  v. 
Apling,  4  Term  Rep.  S2 ;  Doe  v.  Cooper,  1  East,  229 ;  Tate 
V.  Clarke,  4  lieav.  J 00;  which  he  thinks  equally  applicable  to 
devises  of  land  and  bequests  of  p(MSonal  property — note  w.  It 
appears,  however,  to  me,  that  the  word  "  issue,"  used  in  the 
creation  of  the  limitation  over,  w  ould  indicate  much  more  strong- 
ly the  intention  of  the  donor  that  the  remaindermen  should 
lake  as  purchasers,  than  the  use  of  the  words,  "lawfully  begot- 
ten heirs."  In  Woodley  v.  Findley,  9  Ala.  710-19,  the  words 
were,  "I  lend  to  Mary  Foster  one  negro  girl,  &c.,  during  her 
natural  life,  and  at  her  death,  1  give  and  bequeath  said  negro 
girl  and  her  increase  to  the  Inuj'nl  issve  of  her  body  tliHt  u»ay 
then  be  living,  to  them  and  each  of  them,  share  and  share  alike, 
their  heirs  and  assigns  forever;  but  should  the  said  Mary  die 
without  lawful  issue,  then  to  go  to  her  sisters,  share  and  share 
alike."  It  was  held  that  the  words,  "  issue  of  her  body,"  as 
used  in  this  wilt,  should  be  construed  as  words  of  purchase,  and 
the  first  taker  havinj:  died  without  issue,  the  liinitaiion  over  lo 
her  sisters  was  good  as  an  executory  devise.  We  are  satisfied 
with  that  decision  as  a  correct  exposition  of  the  law  applicable 
to  that  case.  The  distinction  is  there  taken  beiwocn  the  lerm.s 
iisuc  and  /iciis.  The  first  might  well  he  considered  as  synony- 
mous with  children,  whereas,  the  latter  requires  to  be  restricted 
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by  some  words  showing  that  it  is  not  used  in  its  primary  sense. 
I  am  aware  that  the  courts  indulge  much  more  latitude  of  con- 
struction in  wills,  so  as  to  effectuate  the  supposed  intention  of 
the  testator,  than  is  done  in  construing  deeds,  but  it  seems  to  me, 
that  unless  we  at  once  depart  from  the  rule  in  Shelly's  case,  and 
hpld  that  it  is  inapplicable  to  devises,  we  are  compelled  to  apply 
it  to  the  case  before  us.  Here,  the  testator  shows  an  intention 
to  part  with  the  entire  interest  in  the  slaves.  He  makes  no  dis- 
position of  them  in  the  event  of  Lydia's  dying  without  issue  or 
heirs  of  her  body.  He  does  not  even  say  that  the  persons  to 
take  must  be  the  issue  or  heirs  of  her  body,  but  as  we  have  be- 
fore said,  if  they  are  her  "lawfully  begotten  heirs,"  they  fill  the 
description — a  description,  embracing  not  only  her  children,  or 
grand  children,  if  the  children  be  dead,  but  in  the  absence  of 
lineal  descendants,  her  brothers  and  sisters,  &c.,  who  would  suc- 
ceed to  her  estate. 

In  Machen  v.  Machen,  1-5  Ala.  373,  we  had  occasion  to  ex- 
amine pretty  much  the  same  proposition  now  before  us.  There 
the  will  read  as  follows:  "I  leave  to  Jane  Machen  two  negroes, 
Tamer  and  Prince,  during  her  natural  life;  then  to  her  bodily 
heirs.  If  there  should  be  no  heirs,"  then  over,  &c.  We  held, 
that  there  being  no  words  used  in  the  will,  to  show  that  the  term 
"bodily  heirs,"  was  synonymous  with  children,  that  the  rule  in 
Shelly's  case  applied,  and  enlarged  or  converted  the  estate  for 
life  into  an  absolute  estate  in  the  first  taker.  In  Lenoir  v.  Ra- 
ney,  15  Ala.  6G7,  the  property  was  conveyed  in  trust  for  the  use 
ofC,  during  her  natural  life,  and  after  her  death,  said  slave  to  be 
the  joint  property  of  the  heirs  of  the  body,  &c.  Held  that  C. 
took  the  absolute  estate.  See  the  cases  collected,  rtfering  to 
limitations  of  this  nature,  in  note  2,  to  Bale  v.  Coleman,  1  Perre 
Williams,  142,  (Amer.  ed.;)  4  Brown's  Ch.  Rep.  (Perkins  ed.,) 
note  1,  to  Jacobs  et  al.  v.  Amyatt  et  al.,  p.  406,  marg.  p.  542 ; 
Doe  V.  Aplin,  4  D.  &  E.,  82 ;  Lyon  v.  Mitchell^  1  Maddock's 
Ch.  Rep.  4G7-486. 

In  Dunn  V.  Davis,  12  Ala.  135,  the  bequest  was  "  to  my 
daughter  Maria,  for  life,  and  at  her  death,  to  hex  heirs  or  children, ^^ 
held  that  the  term  children  explained  what  the  testator  meant  by 
heirs,  and  that  no  estate  tail  was  created,  and  the  children  took 
vested  remainders. — Goldthwaite,  J.,  dissented.  Had  the  word 
children  in  that  case  been  omitted,  there  is  no  room  to  doubt 
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but  that  the  decision  of  the  majority  of  the  court  would  have 
been  different.  The  case  then  would  not  have  differed  essen- 
tially from  the  one  before  us.  Under  the  rule  in  Shelly's  case, 
had  the  subject  of  the  devise  in  this  case  been  land,  an  estate 
tail  would  have  been  created,  but  as  it  is  personal  property,  the 
absolute  title  vests  in  the  first  taker,  since  the  rule  is  well  settled 
that  words  which  create  an  estate  tail  in  real  estate,  when  ap- 
plied to  personally,  give  the  absolute  property. — Fearne  on  Rem. 
473;  2  Roper  on  Leg.,  393,  snd  cases  cited  in  Durden,  adm'r 
v.  Burns,  6  Ala.  365 ;  also,  Machen  v.  Machen,  and  Lenoir  r. 
Raney,  supra;  Williams  on  Ex'rs,  807;  Lyon  v.  Mitchell,  1 
Maddock,  475;  Lewis  on  Law  Perp.,  405. 

Having  arrived  at  the  conclusion  that  the  absolute  properly 
in  these  slaves  vested  under  the  will  in  Lydia,  which  by  virtue 
of  the  marriage  vested  immediately  in  her  husband  Skelton 
Standefer,  upon  his  reducing  the  slaves  into  his  possession,  it 
follows  that  he  had  power  to  dispose  of  them,  and  having  done 
90,  the  purchaser  from  him  is  entitled  to  hold  them  against  the 
heirs  of  Lydia.  The  Circuit  Court  ruled  the  law  otherwise. 
The  judgment  must,  therefore,  be  reversed  and  the  cause  re- 
manded. As  the  view  we  have  taken  of  the  case  will,  in.  all 
probability,  be  decisive  of  it,  we  deem  it  unnecessary  to  notice 
the  other  questions,  presented  by  the  record. 

P ARSONS,  J.,  not  sitting. 


SLMMONS,  Adm'r  m.  PRICE,  Adm'r. 

1 .  The  reversal  of  a  judgment  restores  the  parties  to  the  coudition  in 
which  they  stood  before  it  was  rendered. 

2.  The  fmal  settlement  of  his  administration  by  an  administrator  de 
btmis  Tjon,  withoui  a  discharge  from  the  trust,  does  not  divest  him  of 
the  power  to  call  upon  tlie  former  administrator  for  a  settlement  of 
his  accounts. 

Error  to  the  Orphans'  Court  of  B«nton. 
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Ji  B.  Martin,  for  ihe  plaintiff: 
..JL-  By  the  act  of  4th  February  1S46,  the  administrator   de 
bonis  non  is  authorised  to  cite  the  former  administrator  to  a  set- 
tlement in  the  Orphms'  Court. 

2.  Where  the  amount  of  a  judgment  recovered  in  an  inferior 
court  has  been  collected  by  the  plaintiff,  and  the  judgment  is 
subsequently  reversed  by  this  court,  2^ f'^ ma  facie,  the  defendant 
in  the  judgment  is  entitled  to  recover  back  the  money  so  paid, 
and  the  plaintiff  is  remitted  to  all  his  original  rights  and  remedies 
against  the  defendant. — Greene  v.  Stone,  1  H.  &  Johns.  405; 
Stewart  v.  Conner,  9  Ala.  803;  Dupuy  v.  Roebuck,  7  ib.  484; 
Clark  V.  Pinney,  6  Cow.  297. 

3.  It  is  not  shown  by  the  record  that  Simmons  was  finally 
discharged  by  the  order  of  the  judge  of  the  Orphans'  Court,  nor 
was  he.  He  was  still  responsible  as  administiator.  for  any  as- 
sets which  might  come  to  his  hands,  and  is  entitled  to  pursue 
all  the  statutory  remedies  against  former  administrator,  and  ail 
others  who  have  the  assets  of  his  intestate. — Thompson  & 
Hayne  v.  Blackwell,  0  S.  &  Port.  181 5  Norman  v.  Norman,  3 
Ala.  389;  Thrash  v.  Sumv^alt,  5  Ala.  15. 

No  counsel  for  the  defendant. 

DARGAN,  C.  J. — James  S.  Simmons,  administrator  de 
bonis  7ion  of  William  Burns,  deceased,  cited  William  C.  Price, 
administratcr-in-chief,  to  appear  before  the  Orphan's  Court  and 
make  a  final  settlement  of  his  accounts  as  administrator.  The 
administrator-in-chief  appeared  at  the  time  appointed  and  moved 
the  court  to  dismiss  the  citation  for  the  following  reasons:  On 
ihe  6th  day  of  September  1844,  the  administrator  de  bonis  Jion 
cited  him  to  make  a  final  settlement  of  his  administration,  and 
upon  such  settlement,  a  decree  was  rendered  against  him  in  af- 
ror  of  the  administrator  de  bonis  non,  for  nineteen  hundred  and 
eighty-two  dollars  and  sixty-eight  cents;  execution  issued  upon 
this  decree  and  wag  returned  no  property,  whereupon,  an  exe- 
cution was  issued  against  the  securities  of  Price,  and  the  money 
made  from  Williams,  one  of  the  securities;  after  the  collection  of 
ihe  money,  a  writ  of  error  was  prosecuted  to  the  Supreme  Court, 
and  the  decree  reversed,  but  before  the  suing  out  of  this  writ  of 
error,  Jatnee  L.  Simmons  had  filed  bis  accounts  and  vouchers 


JDNE  TERiM,  1850.       407 

Simmons,  adm'r,  v.  Price,  adm'r. 

for  a  final  settlement  of  the  estate,  in  which  he  had  charged  him- 
self with  the  amount  collected  on  the  decree  against  Price  and 
his  securities,  and  a  final  settlement  had  actually  taken  place, 
and  he  had  paid  over  to  the  distributees  the  amount  ascertained 
to  be  in  his  hands,  but  it  does  not  appear  that  any  order  was 
made  by  the  Orphans'  Court,  discharging  the  plaintiff  from  his 
office  as  administrator.  On  these  facts,  the  Orphans'  Court  dis- 
missed the  petition,  which  Is  here  assignevl  for  error. 

When  a  judgment  is  reversed,  the  rights  of  the  parties  are 
immediately  restored  to  the  same  condition  in  wliich  they  were 
before  its  rendition,  and  the  judgment  is  said  to  be  mere  waste 
paper. — Dupuy  v.  Roebuck,  7  Ala.  4S4,  and  cases  there  cited. 
The  plaintiff,  therefore,  had  the  right  to  call  on  the  defendant 
again  to  make  a  final  settlement  of  his  administration  after  the 
decree  of  final  settlement  was  reversed,  unless  the  final  settle- 
ment, made  by  him  in  the  interini  between  the  rendition  of  the 
decree  against  Price  and  its  reversal  in  this  court,  deprives  hira 
of  that  right.  But  this  cannot,  in  our  opinion,  affect  his  right 
to  require  the  administrator-in-chief  to  make  a  final  settlement  of 
his  accounts.  Although  the  administrator  Je  bonis  non  did 
make  a  final  settlement,  it  does  not  appear  that  he  was  discharg- 
ed from  his  office,  and  it  is  the  settled  doctrine  of  this  court, 
that  the  functions  of  an  administrator  or  executor  do  not  neces- 
sarily cease,  even  with  the  Orphans'  Court  or  the  distributees  of 
the  estate,  upon  making  a  final  settlement. — Norman  v.  Norman, 
3  Ala.  3S9;  5  S  &  Port.  ISl ;  Trash  v.  Sumwalt,  5  Ala.  16, 
What  would  have  been  the  effect  of  an  order  finally  discharging 
the  administrator  from  his  office,  under  the  circumstances  dis- 
closed by  this  case,  it  is  not  necessary  to  examine,  but  in  the  ab- 
sence of  such  an  order  there  can  be  no  doubt  of  his  right  to  bring 
the  administralor-in-chief  to  a  final  settlement,  notwithstanding 
the  administrator  dc  bonis  non  had  himself  Made  a  final  seitle- 
oient,  and  paid  over  the  amount  ascertained  to  be  iu  his  hands. 
Let  the  judgment  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

Chilton,  J.,  having  been  of  counsel,  did  not  sit  in  thiscase^ 
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BURTON  ET  AL.  vs.  HOLLY. 

1.  In  this  State,  a  married  womati,  with  the  assent  of  herhnsban.l,  may 
make  a  valid  will  of  her  dujses  in  action^  in  his  favor. — (Parsons,  J., 
dissenting.) 

Error  to  the  Orphans'  Court  of  Greene. 

This  was  an  application,  nnade  to  the  Orphans'  Court  by  the 
defendant  in  error,  to  admit  lo  probate  the  will  of  Mary  S.  Has- 
ael,  deceased,  by  which  she  bequeated  to  Webster  R.  Hassell, 
since  deceased,  certain  personal  property  to  which  she  was  en- 
titled, under  the  will  of  her  father,  after  the  termination  of  a  life 
€3tate  in  her  mother.  The  plaintiffs  in  error  resisted  the  appli- 
cation, on  the  ground  that  at  the  time  of  the  making  of  the  will, 
the  said  Mary  S.  Hassell  was  a  married  woman,  and  tbe  wife  of 
the  said  Webster  R.  Hassell,  in  whose  favor  the  bequest  is  made. 
The  witnesses  to  the  will  were  introduced,  and  testified  that  the 
will  was  written  by  one  of  them,  at  the  time  it  bears  date,  under 
the  direction  and  by  the  request  of  the  testatrix,  the  said  Web- 
ster R.  Hassell,  her  husband,  being  present  and  assenting  to  it, 
and  that  the  said  Webster  R.  used  no  persuasion  or  threats  to 
induce  her  to  make  it,  &c.  It  was  also  shown  that  the  said  will 
was  executed  about  six  months  prior  to  the  death  of  the  testatrix. 
The  court,  thereupon,  admitted  the  will  to  probate,  to  which  the 
plaintiffs  in  error  excepted,  and  which  they  now  assign  as  error. 

Thornton,  for  the  plaintiffs  in  error : 

The  only  question  in  this  case  is,  can  a  niarrled  woman  make  a 
will,  bequeathing  her  personal  estate  to  her  husband.  The  instru- 
ment offered  for  probate  purports  to  dispose  of  both  real  and  per- 
sonal property,  but  for  defect  of  attestation  was  admitted  to  pro- 
bate only  as  a  testament  of  personalty.  As  to  the  capacity  of  a 
femme  covert  to  devise  realty,  doubtless  she  cannot  either  at  com- 
mon law,  or  under  the  statute  of  wills. — Osgood  v.  Breed,  12 
Mass.  530;  Coke  on  ^^itt.  112,  in  note;  Thos.  Coke,  1  vol. 
104 ;  Bing.  on  Coverture,  239  ;  Forse  &  Hembling's  case,  part 
4th,  2  vol.  Coke's  Rep.  61.  As  to  her  personal  property, 
which  does  not  belong  to  her  husband,  and  cannot  at  the  mo- 
ment the  devise  takes  effect,  she   may  dispose  of  it  by  will  at 
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the  common  law,  even  of  her  choses  in  action. — Reeves'  Dom. 
Re!.,  50.  And  it  would  seem  that  on  the  principles  of  the  com- 
mon law,  where  she  can  make  a  will,  she  ought  to  be  allowed 
to  act  freely,  independently  of  the  consent  of  her  husband.  In 
the  action  of  a  feme  covert  in  regard  to  her  own  property,  two 
things  are  to  be  considered, — first,  his  marital  rights,  and  second- 
ly, her  right  to  be  free  from  his  coercion.  His  consent,  it  would 
seem  to  me,  ought  only  to  be  required  when  some  right  of  his 
would  otherwise  be  invaded,  and  hence  it  appears,  that  in  the 
cases  where  it  was  originally  holden  that  his  consent  was  necessa- 
ry to  her  will,  it  was  his  property  that  was  bequeathed. — Reeves' 
Dom.  Rel.,  141-2,  and  on  to  150,  &c.  I  only  insist  however, 
in  this  case,  that  a  will  by  a  feme  covat  of  her  own  property  to 
her  husband,  which  property  is  derived  from  no  settlement  or 
trust,  by  will  or  deed,  with  power  of  disposition,  is  void,  and 
ought  not  to  be  admitted  to  probate  as  a  valid  testament,  on  the 
principle  of  the  authorities  first  above  cited,  and  adopted  in 
Scammell  v.  Wilkinson,  2  East.  655  ;  Hood  v.  Archer,  1  McC. 
225 ;  2  ib.  454 ;  see  also,  1  Jarman  on  Wills,  33. 

J.  B.  Clarke,  for  the  defendant : 

1.  By  the  act  of  marriage,  the  wife  gives  to  the  husband  abso- 
lutely, all  her  personal  chattels  in  possession,  with  the  right  to  re- 
duce during  the  coverture  her  choses  in  action,  to  his  posses- 
sion.— Reeves'  Dom.  Rel.  1  and  3;  Coke  Litt.  351,  6;  John- 
son V.  Wren,  3  Stew.  172  ;  Mayfield  v.  Clifton,  ib.  375;  Bibb 
V.  McKinley,  &c.,  9  Port.  543;  Welch's  Heirs  v.  Welch's 
Adm'r,  14  Ala.  76. 

2.  This  being  the  law,  Webster  R.  Hassell  acquired  by  mar- 
riage the  right,  in  the  event  that  the  coverture  extended  to  a  pe- 
riod beyond  the  terniination  of  the  life  estate  of  the  wife  of  Mrs. 
Hassell's  father,  to  reduce  the  specific  share  of  the  personal  es- 
tate of  her  father  bequeathed  by  him  to  his  daughter  Mrs.  Has- 
sell, to  his  possession  as  husband  as  his  own  property. 

3.  Hence  he  had  such  a  right  to  the  legacy  coming  to  his 
wife,  that  no  one  could  deprive  him  of,  not  even  his  wife,  and 
although  contingent  ^nd  in  expectancy,  it  became  so  far  his 
property  that  a  bequest  by  his  wife  thereof  could  not  be'  made 
without  his  consent,  as  such  bequest  might  defeat  his  estate  tu 
expectancy.  Ai 
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4.  This  brings  me  to  the  principle  decided  in  so  many  au- 
thorities, and  denied,  I  believe,  in  none,  that  the  wife  may  de- 
vise her  personal  estate  by  the  consent  of  her  husband. — Scam- 
mell  V.  Wilkinson,  2  East.  552 ;  Stephens  v.  Bagwell,  15  Ves., 
jr.,  139-53;  Smellie  v.  Smellie,  2  Dessaus.  66;  10  Bacon's 
Abr.  482,  Bouv.  ed.;  2  Wms.  on  Exr's,  42;  2  Black.  Com., 
498  ;  2  Stephens  Com.,  233  ;  Loveless  on  Wills,  266,  2  3,  d.  d. 

5.  And  this  assent  shall  be  presumed  to  have  continued  after 
her  death  unless  the  contrary  appears. — Loveless  on  Wills,  266; 
1  Lomax  on  Exr's,  12. 

",  6.  By  the  civil  law  a  married  woman  had  the  same  right  to  de- 
vise her  estate  as  a  single  one,  with  or  without  the  consent  of 
her  husband. — 1  Wms.  on  Exr's,  42 ;  2  Black.  Com.  497,  re- 
feringtothe  Pandects,  31,  1,  77.  And  this  was  right,  because  by 
the  marriage,  under  the  civil  laws,  the  woman  did  not  lose  her 
.right  to  her  property,  but  only  the  control  of  her  marriage  por- 
;tion  during  the  coverture.  The  act  of  marriage  was  not  a  gift 
to  the  husband  of  her  personal  estate  in  possession,  with  the  right 
to  reduce  to  his  possession  her  choses  in  action.  And  this  rule 
of  the  civil  law  was  made  one  of  the  canons  of  the  Ecclesiastical 
law  in  England  by  Archbishop  Stafford,  refered  to  by  Reeves  in 
his  Dom.  Rel.,  142,  and  in  the  argument  of  counsel  in  5  N.  H. 
Rep.  205. 

7.  But  by  the  law  of  husband  and  wife,  as  now  understood  in 
this  country,  this  natural  and  civil  law  right  is  qualified  by  the 
intervention  of  the  right  of  the  husband  to  reduee  the  prop- 
erty during  the  coverture,  with  or  without  the  consent  of  the 
wife,  to  his  possession ;  consequently  no  disposition  ought  or 
could  be  made  of  it  by  the  wife  which  would  interfere  with  the 
marital  right  of  the  husband  to  reduce  it  to  his  possession  except 
by  his  consent. 

8.  This  then  brings  me  to  the  question  whether  the  wife's 
personal  estate,  not  reduced  to  the  possession  of  the  husband,  is 
so  situated,  that  no  disposition  by  will  can  be  made  of  it,  by  either 
the  husband  or  wife.  The  husband  cannot  devise  it,  because  his 
right  depends  on  his  reducing  it  to  possession  during  the  cover- 
ture.— Reeves'  Dom.  Rel.,  4.  Then  cannot  the  wife  by  his 
consent? — Reeves'  Dom.  Rel.,  138  to  149  inclusive;  Brooke  v. 
Turner,  1  Mod.  R.  211 ;  2  ib.  170. 

9.  As  a  married  woman  can  make  a  will  of  her  chattels,  with  tlie 
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assent  of  her  husbaud,  cannot  such  will  be  in  his  favor  f  There  is 
no  question  that  a  married  woman  can  make  a  will  of  her  separate 
estate. — Reeves'  Dom.  Rel.,  145;  Clancy  on  H.  &  Wife,  308; 
Fetliplace  v.  Gorges,  I  Ves.,  jr.,  46.  By  these  authorities  it 
will  be  seen  that  she  is  competent  to  do  anything  with  Iwr  sep- 
arate property  that  an  unmarried  woman  could  do  with  hers, 
consequently  she  can  devise  it  to  her  husband. — See  Jacques  v, 
Methodist  E.  Church,  17  J.  R.  -548;  Marsh  v.  Tyrell,  &c.,  2 
Hogg,  84;  4  Eccksiasticai  Rep.  33;  Baker  v.  Baits,  1  Curtis, 
125;  6  ib.  290. 

10.  There  is  no  difference  in  principle,  between  the  power  of 
z  Married  woman  to  bequeath  her  separate  estate  to  the  husband, 
and  the  bequest  by  her  to  him  of  property  upon  whiclj  his  mar- 
ital rights  have  not  been  perfected  by  possession. 

11.  In  South  Carolina  there  is  a  statute,  expressly  prohibit- 
ing a  married  woman  from  making  a  will. — 3  Stat,  of  S.  C,  42. 

CHILTON,  J. — The  question  in  this  case  is,  whether  a 
Jcme  covert  can  make  a  valid  will  o!  her  choses  in  action  to  her 
husband,  with  his  concurrence.  The  reason  assigned  why  she 
cannot,  by  the  cases  which  deny  her  the  power,  is,  that  being 
sub  potestate  ciri,  the  law  will  presume  that  the  husband  coerces 
her  to  tlie  act,  and  holds  the  will  invalid,  because  she  is  not  a 
free  agent.  Since  the  decision  in  Fettiplace  v.  Gorges,  1  Ves., 
jr.,  46,  it  has  been  well  settled,  that  a  feme  covert  may  dispose 
of  her  separate  estate,  as  though  she  were  a  feme  sole^  and  this 
without  the  husband's  consent.  She  takes  it,  say  the  books, 
with  all  lis  privileges  and  incidents,  one  of  which  is  the  Jus  dis- 
ponerulL — 1  Jarm.  on  Wills,  33 ;  Jacques  v.  Methodist  E. 
Church,  17  Johns.  548;  2  Hagg.  Ecc.  Rep.  84,  (S.  C.  4  Ecc, 
Rep.  33.)  She  may  then,  possessing  this  right,  bequeath  such 
personal  estate  to  the  husband.  Now  is  it  not  manifest,  that  the 
husband  would  have  many  more  inducements  to  exercise  an 
undue  influence  over  the  wife  to  obtain  a  will,  bequeathing  to 
iiim  her  separate  estate,  to  which  he  could  not  otherwise  suc- 
ceed, than  be  woiild  have  in  procuring  a  will  of  her  choses  in 
action,  which  he  lias  a  right  to  reduce  into  possession,  during 
die  coverture,  and  so  become  sole  owner,  and  which  be  may, 
also,  release?  To  my  mind,  it  is  clear,  that  white  there  may  be 
strong  inducement  on  the  part  of  the  husband,  in  the  first  case 
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^apposed,  there  can  usually  be  but  little  in  the  latter.  Upow 
what  principle  then,  can  we  hold  the  will  valid  in  the  one,  where- 
in the  objection  might  with  plausibility  apply,  and  deny  her 
power  to  make  a  will  in  the  other  case,  where  the  inducement 
to  an  improper  exercise  of  the  marital  authority  is  cut  off"  by  th« 
power  vested  in  the  husband  of  becoming  the  owner  of  the  sub- 
ject of  the  bequest  in  a  different  manner?  I  see  no  reason  for 
the  distinction,  and  as  reason  h  the  life  and  soul  of  the  law,  I 
am  unwffling  to  recognise  a  rule,  which,  in  my  opinion,  not  only 
fails  to  conform,  but  is  directly  opposed  to  it.  If  the  wife,  by 
the  husband's  concurrence,  may  will  her  choses  in  action  to  a 
stranger,  to  any  one  but  the  husband,  then,  perhaps,  in  niost 
cases  she  would  be  denied  the  power  of  prefering  the  desired 
object  of  her  bounty.  1  Iftive  looked  into  the  cases,  and  I  think 
we  violate  no  establisiied  rule  of  law,  in  holding  that  the  wife 
has  the  power  to  mcke  such  will  as  the  one  before  us,  in  respect 
to  her  choses  in  action.     Decree  affirmed. 

'  DARGAN,  C.  J. — All  the  authorities  agree  that  a  married 
Woman,  with  the  consent  of  her  husband,  may  make  a  will  of 
her  choses  in  action  in  favor  of  a  stranger. — Roper  on  H.  & 
Wife,  170;  Wms.  on  Exr's,  40;  Lomax  on  Exr's,  12.  But  I 
have  found  no  case  in  the  English  books,  in  which  the  ques- 
tion arose  whether  she  could  will  them  to  her  husband.  The 
reason,  I  apprehend,  why  no  such  case  is  to  be  found  is  this, 
that  by  the  taw  of  England,  the  husband  is  entitled  to  adminis- 
ter his  wife's  choses  in  action,  not  reduced  to  possession  during 
hvv  life,  and  when  he  reduces  (hem  to  possession  by  virtue  of 
bis  letters  of  administration,  they  become  absolutely  his  own, 
consequently  a  will  by  the  wife,  bequeathing  them  to  him  after 
her  death,  would  be  to  give  him  what  the  law  itself  gave  him. 
But  the  law  of  this  State  differs  from  the  law  of  England  upon 
this  subject.  Here,  unless  the  husband  reduce  the  wife's  c/tose* 
in  action  into  possession  during  the  coverture,  he  can  claim 
fto  beneficial  interest  in  them,  nor  is  he  entitled  to  administra- 
tion upon  her  goods,  in  opposition  to  the  rights  of  her  next  of 
kin. — Strader  v.  Randall,  17  Ala.  The  husband  then  may 
take  an  interest  under  the  will  of  his  wife,  in  her  choses  in  actio? , 
in  this  State,  which  the  law  would  not  give  him,  if  she  is  capa- 
ble of  making  a  will  in  his  favor,  and  I  see  no  reason  why  she 
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should  be  held  capable  with  her  husband's  consent,  to  will  theni 
to  a  stranger,  \Mt  incapable  of,  bequeathing  ibem  <.o  hiiq.  No 
one  will  deny,  I  apprehend,  that  she  may  make  a  will  in  favor 
of  lief  husband  of  her  separate  estate,  unless  she  is  restrained 
from  doing  it  by  tlie  instrument  creating  the  estate,  and  there  ap- 
pears to  me  as  great  objection  in  allowing  this,  as  in  allowiug 
her  to  make  a  wiU  in  his  fiivor  of  her  ckoscs  in  actwn.,  can  we 
give  a  well  founded  reason  why  a  married  woman  may  bequeath 
her  separate  properly  'to  her  husband,  but  not  her  choses  in  ac~ 
tio/i9  He  would,  if  he  survived  her,  take  an  interest  under 
botli  wills,  and  is  it  not  as  reasonable  to  suppose  that  (he  one 
was  obtained  by  'undue  influence  as  the  other?  To  deny  the 
right  of  the  wife  to  make  a  wiJl  in  fav/sr  of  the  husband  Jo  the 
one  case,  on  the  ground  that  the  will  may  have  been  obtained  by 
coercion  or  tlie  exercise  of  undue  influence,  would  apply  with 
equal  forc%e  in  the  other,  and  she  otIg^lt  to  be  altogether  incapa- 
citated from  bequeathing  her  propetty  to  her  husband,  or  she 
ought  to  be  allowed  to  do  it  in  every  case,  where  he  could  take 
under  the  will.  The  husband  may  be  the  person,  to  whom  the 
wife,  above  all  others,  would  wish  to  give  her  property,  and  there 
may  be  cases  in  which  it  would  be  but  a  simple  act  of  justice  for 
her  to  do  so.  She  should  not  be  deprived  of  the  power  of 
gratifying  her  wish,  by  giving  her  ehma  in,  action  to  her  hus- 
band, when  we  would  permit  her  to  dispose  of  hfer  separate 
property  in  his  favor.  In  my  judgment  there  is  no  reason  for 
»Mch  a  distinction,  and  it  should  not  exist.  The  wife  has  the 
undoubied  right  to  make  a  will  of  her  separate  estate  in  favor 
of  her  husband,  which  if  freely  and  voluntarily  done,  will  pass 
the  title  to  him,  and  she  may  equally  ni^ke  a  will  iu  his  ftjvor 
when  the  subject  matter  of  it  is  her  choses  in  acficfK. 

Pabsons,  J.,  dissented,  but  delivered  no  opiuioa. 
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3.  Where  a  prisoner,  indicted  for  murder,  after  the  ease  has  been  con- 
tinued by  the  State,  and  at  the  same  term.  appHes  for  and  obtains  a 
change  of  venue,  the  continuance  is  necessarily  set  aside,  and  viill 
not  authorise  him,  upon  the  ease  being  continued  by  the  State  in  the 
court  to  which  it  is  transfered,  to  claim,  as  a  matter  of  right,  that  he 
be  admitted  to  bail,  oa  the  gicwnd  that  the  State  has  twice  eontinued 
the  cause. 

Motion  for  a  mandasniis  against  the  Judge  of  the  Niftih  Ju- 
dicial Circuit. 

Kics,  for  the  motion. 

DARGAN,  C.  J. — Caflen  Johnson  was  imdkted  in  the 
Circuit  Court  of  Chambers,  at  the  Spring  Term  1849,  for 
murder,  at  which  Term  the  cause  was  continued  by  the  priso-ner. 
At  the  Fall  Term  1849.  he  was  tried  and  convicted,  and  the 
cause  was  brought  to  this  court,  at  the  January  Term  1850^ 
and  was  reversed  and  remanded ;  but  the  certilScate  of  reversal 
did  not  reach  the  Circuit  Court  Hniil  it  was  in  session,  al  the 
Spring  Terra  1S5G,  anid  too  late  for  the  State  to  prepare  for 
trial.  For  this  reason,  on  the  motion  of  the  solicitor,  an  order 
was  made  that  the  cause  be  continued  »ntil  the  next  term.  Af- 
ter this  order  haid  passed,  however,  and  during  the  ses&ion  of 
the  court,  the  prisoner  aipplied  for  a  chaage  of  venue  to  the 
county  of  Russell,  which  was  granted,  bat  the  judge  set  aside 
the  order  of  continuance.  The  Circuit  Court  of  Russell,  corn- 
insr  on  next  after  the  court  in  Chambers,  the  cause  was  aijain 
called  for  trial,  but  was  continued  by  the  State.  The  prisoner 
then  moved  the  court  that  be  be  admitted  to  bail,  claioiiog  it  as 
matter  of  right  under  the  statute,  inasmuch  as  the  cause  had 
been  twice  continued  by  the  State.  The  motion  for  bail  was 
refused  by  the  judge,  and  for  this  refusal,  a  motion  for  a  man- 
damus is  made  in  this  court  against  the  judge,  to  compel  him 
to  allow  the  prisoner  to  be  bailed. 

When  one  is  indicted  for  a  capital  crime,  he  can  claim  to  be 
released  on  bail,  as  matter  of  right,  only  when  there  have  beet* 
two  continuances  by  tlie  State.  In  the  case  before  us,  there  has 
been  but  one.     It  is  true,  that  an  order  was  noade  at  Chambers 
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Circuit  Court  that  the  cause  be  continued  until  the  next  term, 

but  this  order  was  necessarily  set  aside,  by  granting  the  motion 

of  the  prisoner  to  change  the  venue  to  Russell;  for  the  cause 

was  then  removed  from  Chambers,   and  of  course  could  not 

stand  continued  in  that  court. 

The  motion  for  a  mandamus  is  refused. 

•7 


BUSH  ET  AL.  vs.  THE  STATE. 

1 .  Where  a  specific  term  in  a  statute  is  followed  by  one  of  more  com- 
prehensive meaning,  an  indictment  for  the  offence,  designated  by  the 
more  definite  term,  must  be  equally  specific  in  charging  it. 

2.  Where,  therefore,  a  party,  indicted  under  the  statute  against  gaming, 
is  charged  with  playing  cards  "  at  a  public  place,"  proof  of  his  play- 
ing in  "  a  public  highway"  does  not  support  the  charge,  as  laid  in 
the  indictment,  and  will  not  authorise  a  conviction. 

Error  to  the  Circuit  Court  of  Fayette.  Tried  before  the 
Hon.  Satn'l  Chapman. 

Reavis,  for  the  plaintiffs  iu  error. 

Attorney  General,  for  the  State. 

DARGAN,  C.  J. — The  defendants  below  were  indicted  for 
playing  cards  at  a  imblic  'place.  The  evidence  showed  that 
the  playing  look  place  on  the  side  of  a  public  road.  The  court 
instructed  the  jury,  that  playing  by  the  public  road  side  was 
playing  at  a  public  place,  within  the  meaning  of  the  statute,  to 
which  charge  the  defendants  excepted.  ^ ; 

The  statute,  under  which  the  indictment  is  framed,  is  in  the 
following  language  :  "  If  any  person  shall  play  at  any  tavern,  inn, 
store  house,  for  retailing  spirituous  liquors,  or  house  or  place 
where  spirituous  liquors  are  retailed,  or  given  away,  or  any  pub- 
lic house,  or  highway,  or  any  other  public  place,  or  at  any  out- 
house where  people  resort,  with  cards  or  dice,  such  person  so 
offending,  shall,  on  conviction  thereof,  be  fined,"  &c. — Clay's 
Dig.  432. 
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The  question  raised  by  the  plaintiffs  in  error,  is,  that  the  evi- 
dence does  not  support  the  charge,  as  laid  in  the  bill  of  indict- 
ment.    In  the  case  of  Plunket  v.  The  State,  2  Stew.  11,  the 
defendant  was  indicted  for  stealing  a  horse,  but  the  evidence 
showed  that  the  animal  stolen  was  a  gelding.     This  court  held 
tliat  he  could  not  be  convicted,  as  the  statute,  under  which  he 
was  indicted,  was  that,  if  any  person  do  feloniously  take  or  steal 
any  horse,  mare,  or  gelding,  &c.     It  was  said  in  that  case  that 
when  a  generic  term,  used  in  a  statute,  is  followed  by  one  more 
definite  in  its  meaning,  it  is  necessary  in  an  indictment,  founded 
on  the  act,  to  use  the  more  definite  term  ;  that  if  the  act  had  used 
the  general  term,  horse,  alone,  then  evidence  that  the  prisoner  had 
stolen  a  gelding  would  have  been  sufficient;  but  as  the  statute 
had  particularized  and  defined  other  objects,  it  was  necessary  to 
be  equally  specific  in  framing  the  indictment.     This  decision 
seems  to  be  sustained  by  the  English  cases — see  the  authorities 
refered  to  in  that  case,  and  also  in  Rex  v.  Beaney,  1  Russ.  & 
Ry.  Crown  Cases,  416.     Applying  the  rule  recognised  by  these 
authorities  to  the  case  before  us,  we  are  constrained  to  hold  that 
the  court  erred.     Here  the  statute  uses  the  term,  public  high- 
way, or  any  other  public  place.     A   public  place  is  a  general 
term,  and  if  that  alone  had  been  used  in  the  statute,  proof  that 
the  playing  was  in  the  highway  would  have  sustained  the  charge 
in  the  indictment.     But,  as  the  act  uses  the  more  definite  term, 
highway,  the  pleader  should  also  use  this  term,  when  the  offence 
was  committed  in  a  public  road ;  and  if  he  do  not,  but  uses  the 
more  general  term,   he  cannot  give  in  evidence  a  violation  of 
the  statute  in  a  public  higlfway.     I  confess,  however,  that  I  am 
yielding  to  authority,  without  being  able  to  see  clearly  the  rea- 
sons, on  which  the  decisions  are  based,  but  so  the  law  is  settled, 
and  we  must  abide  by  it. 

The  court  err^d  in  the  instructions  given  to  the  jury,  and  the 
judgment  must  be  reversed  and  the  cause  remanded. 
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1.  The  plaintiff  in  ejectment  may  declare  for  the  whole,  or  entire  inte- 
rest, and  recover  a  less  interest. 

2.  The  death  of  one  of  several  lessors  of  the  plaintiff,  after  the  com- 
mencement of  the  suit,  does  not  destroy  the  right  of  action  of  the 
survivors,  or  abate  the  suit. 

3.  Married  women  are  not  embraced  by  the  statute  of  wills  of  1806. 
(Clay's  Dig.  596,  §  1,)  and  could  not,  by  virtue  of  that  statute,  make 
a  valid  devise  of  their  real  estate. 

4.  Although  the  will  of  a  married  woman  be  admitted  to  probate  in  the 
Orphans'  Coiurt,  yet  such  probate  is  not  conclusive  upon  her  right  to 
devise  her  real  estate,  and  the  heir,  upon  ejectment  brought  to  re- 
cover the  laud  attempted  to  be  devised,  may  call  in  question  the  le- 
gal effect  of  the  will  as  a  muniment  of  title,  and  show  that  it  was 
ineffectual  to  pass  the  estate,  no  power  to  make  such  will  having 
been  reserved  to,  or  acquired  by  the  testatrix. 

5.  A  party  out  of  possession  of  land,  which  has  been  held  adversely 
for  more  than  thirty  years,  and  after  two  descents  cast  upon  svich 
adverse  claimants,  loses  not  only  his  right  of  entry  upon  the  same, 
but  all  right  to  recover  it  by  any  real  action. 

6.  A  party  in  possession  of  land,  who  has  held  in  subordination  to  a 
title  which  has  been  perfected  by  reason  of  the  adverse  possession  of 
himself  and  those  from  whom  he  claims  to  have  derived  it,  and 
which  adverse  possession  has  operated  a  complete  bar  to  an  out- 
standing title,  cannot  defeat  a  recovery  upon  the  title  under  which 
he  has  held,  by  purchasing  in  the  barred  claim  ajid  giving  it  vitality 
by  substracting  the  time  he  has  held  under  the  title  adverse  to  it.  If 
the  outstanding  title  was  barred  and  impotent  as  a  defence,  at  the 
time  of  the  purchase,  its  acquisition  by  the  defendant  in  possession 
gave  it  no  vitality. 

7.  Where  a  husbailll,  entitled  to  a  lot  of  land  in  the  city  of  Mobile,  mi- 
der  a  grant  from  the  Spanish  authorities,  died  in  possession,  leaving 
no  kindred,  when  that  city  was  under  the  dominion  of  Spain,  his 
wife  succeeded  to  the  estate  by  the  law  then  in  force;  (2  Partitlas, 
1101:  Partida  6,  tit.  13,  L.  6;)  and  if,  upon  the  application  of  the 
widow  to  the  proper  commissioner  of  land  claims  for  confirmation  of 
title,  the  evidence  of  which  was  lost  by  time,  or  destroyed  by  acci- 
dent, the  Government  of  tlie  United  Stales,  after  the  acquisition  of 
said  territory,  actually  confirm  her  title  upon  the  recommendation  of 
such  commissioner,  such  confirmation  enures  to  her  benefit,  and 
operates  as  an  acknowledgment  on  the  part  of  the  government,  that 
the  title  had  already  vested  in  her  by  virtue  of  the  previous  grant  to 
her  husband. 
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8.  The  survey  and  location  of.  the  land,  under  the  act  of  Congress,  after 
the  death  of  the  widow,  to  whom  it  had  been  confiimed,  did  not  de- 
feat the  confirmation,  but  was  cumulative  evidence  of  title  enuring 
to  the  benefit  of  her  heirs. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg. 

This  was  an  action  of  ejectment,  instituted  by  the  defendant 
against  the  plaintiffs  in  error,  to  recover  a  lot  and  improvements 
in  the  city  of  Mobile.  The  lessors  of  the  plaintiff  below,  as 
shown  by  the  bill  of  exceptions,  are  the  children  of  Eugene 
Chastang,  deceased,  who  was  a  brother  of  Mrs.  Elizabeth  Gan- 
nard,  forn^erly  Elizabeth  Chastang,  under  whom  they  claimed 
the  premises  in  controversy  as  her  heirs  at  law,  she  having  died 
without  issue.  It  appears  that  Joseph  Chastang,  the  father  of 
Mrs.  Gannard,  died  many  years  ago,  leaving  other  children  be- 
sides the  said  Elizabeth  and  the  said  Eugene,  none  of  whom 
are  made  parties  to  this  suit;  and  it  further  appears  that  after  the 
institution  of  the  suit,  two  of  the  lessors  of  the  plaintiff  died,  but 
the  parties  went  to  trial  without  their  death  being  in  any  way 
noticed.  The  plaintiff,  to  show  title  in  Mrs.  Gannard,  proved 
that  in  1802,  she  and  her  then  husband,  Rafael  Hidalgo,  lived 
on  the  lot,  in  a  house  which  he  had  erected,  and  continued  thus 
to  live  until  1811,  when  Hidalgo  died,  leaving  no  kindred  in 
this  countr};  that  after  his  death,  she  retained  possession  of  the 
premises,  and  filed  a  claim  to  the  lot  with  the  United  Stales 
commissioner  of  land  claims  east  of  Pearl  river,  which  claim 
was  founded  on  a  Spanish  grant,  (lost  by  time  or  accident,)  to 
the  said  Joseph  Chastang,  and  on  a  deed  dated  in  1797,  from 
said  Joseph  to  her  late  husband,  Rafael  Hidalgo.  This  claim 
was  confirmed  by  act  of  Congress  of  the  Sth  May,  1822.  It 
was.further  proved,  that  in  1813  or  1814,  she  married  Michael 
Perrault,  and  they  occupied  the  premises  until  181S  or  1819, 
when  he  died  ;  that  shortly  after  his  death,  she  married  Victor 
Gannard,  with  whom  she  lived  on  said  premises  until  1822  or 
1S23,  when  they  removed  to  another  lot  on  Royal  street,  where 
she  died,  without  issue,  on  the  10th  or  11th  of  Feb.  1824;  and 
that  after  their  removal  from  the  premises,  Gannard,  her  hus- 
band, was  in  possession  of  them  by  his  tenants,  until  1835, 
when  he  sold  and  conveyed  the  lot  with  warranty  to  Eslava, 
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from  whom  it  passed  through  intermediate  titles  to  Beaugerand, 
under  whom  the  defendants  below  claim.  It  was  shown  that 
since  the  sale  by  Gannard,  possession  has  followed  each  con- 
reyance. 

The  defendants  introduced  in  evidence: 

1st.  The  deed  from  Joseph  Chastang  to  Hidalgo,  dated  in 
1797. 

2d.  A  deed  from  Hidalgo  to  Registe  Bernody,  dated  in  1810, 
and  which  contains  a  clause  of  mortgage  from  the  vendee  to  the 
vendor  to  secure  the  payment  of  $3,400,  the  amount  of  the  pur- 
chase money. 

3d.  A  deed  from  Mrs.  Gannard,  then  Mrs.  Hidalgo,  to  the 
said  Bernody  for  another  lot,  dated  in  1812,  in  which  the  lot 
therein  conveyed  is  described  as  bounded  on  one  side  by  a  lot 
the  property  of  Bernody. 

4ih.  A  deed  from  Pierre  Registe  Bernody,  the  son  and  sole 
heir  at  law  of  Regisle  Bernody,  toEslava,  dated  in  1846.  All 
these  deeds,  except  the  third,  were  for  the  lot  in  controversy. 
There  was  no  evidence  that  Registe  Bernody  was  ever  in  pos- 
session or  set  up  any  claim  to  the  lot.  The  defendants  laso  in- 
troduced in  evidence  a  transcript  from  the  records  of  the  Or- 
phans' Court  of  Mobile  county  of  a  will  executed  by  Mrs.  Gan- 
nard and  admitted  to  probate,  wherein  she  devised  the  lot  in 
controversy  to  her  husband,  Victor  Gannard;  a  deed  from  Mrs. 
Gannard  to  one  Griffin,  dated  the  lOih  Feb.  1824,  but  which 
was  never  acknowledged  by  her,  and  was  admitted  to  record  on 
the  oath  of  a  subscribing  witness;  and  a  deed  from  said  Griffin 
lo  Victor  Gannard.  ' 

The  court  charged  the  jury — 

1.  That  if  Mrs.  Gannard  was  a  married  woman  at  the  lime 
she  made  that  will,  that  it  it  void,  as  a  married  woman  could 
not  devise. 

2.  That  the  probate  of  the  will  was  evidence  only  of  the 
genuineness  of  the  paper,  and  did  not  operate,  so  far  as  to  fore-* 
stall  the  inquiry  as  to  the  capacity  of  the  wife  to  devise;  that  her 
power  to  devise,  if  she  was  tnarried  when  she  made  the  will, 
was  still  an  open  question  before  the  jury,  and  this,  nonvith- 
standing  the  lapse  of  time  since  the  probate. 

3.  That  the  claim  made  by  Mrs.  Gannard  in  the  land  office* 
and  the  confirmation  which  the  act  of  Congress  of  the  8th  May, 
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1822,  gave,  was  a  sufficient  title  to  her,  and  that  it  descended 
to  her  heirs. 

4.  That  the  title  of  Bernody,  to  avail  the  defendant,  must 
have  been  a  valid  and  subsisting  title  when  Eslava  acquired  it; 
that  if  Mrs.  Gannard  and  those  claiming  title  under  her,  namely, 
Victor  Gannard,  Eslava  and  others,  had  possession  under  their 
respective  deeds,  prior  to  the  date  of  the  deed  from  Bernody  to 
Eslava,  in  1846,  for  more  than  twenty  years,  without  interrup- 
tion from  Bernody,  then  his  title  was  barred  by  the  statute  of 
limitations,  and  it  could  not  avail  the  defendants  in  this  defence. 

5.  That  the  death  of  two  of  the  lessors  of  the  plaintiff,  since 
the  commencement  of  this  suit,  would  not  prevent  the  recovery 
in  this  action  by  the  surviving  plaintiffs,  of  their  proportion  of 
the  land;  that  notwithstanding  there  might  be  other  brothers  and 
sisters  of  Mrs.  Gannard,  who  were  co-heirs  with  the  lessors  of 
the  plaintiffs,  and  equally  entitled  with  them,  and  who  were  not 
joined  in  this  suit,  siill  this  v/ould  not  defeat  the  plaintiff's  right 
to  recovei  for  the  portion  of  the  land  to  which  they  might  be 
entitled;  that  although  they  had  declared  for  the  whole,  they 
might  recover  less  than  the  whole. 

G.  That  unless  the  defendants,  or  those  under  whom  they 
claim,  had  had  adverse  possession  for  twenty  years  before  this 
suit  was  brought,  the  action  was  not  barred,  and  that  the  act  of 
1843   had  no   influence  on  the  case. 

The  defendants  prayed  the  court  to  give  the  following  charges 
to  the  jury: 

1.  That  the  claim  and  confirmation  in  the  land  office,  being 
made  in  right  of  her  husband,  (Hidalgo,)  had  not  the  effect  to 
vest  her  with  a  title  in  her  sole  and  individual  right. 

2.  That  if  Mrs.  Hidalgo  had  possession  after  the  death  of  Hi- 
dalgo, merely,  and  without  title,  that  upon  her  subsequent  mar- 
riage, she  could  not  be  considered  as  continuing  her  sole  pos- 
session, and  that  the  occupation  by  herself  and  husband,  if  she 
had  no  title,  would  be  considered  as  the  possession  of  the  hus- 
band, whereby  the  possession  of  the  defendants  would  exceed 
twenty  years.  This  proposition  the  court  admitted,  but  in- 
structed the  jury  that  the  claim  and  confirmation  to  her  by  the 
United  States  would  constitute  such  title,  as  would  relate  back 
and  entitle  them  to  consider  the  possession  as  belonging  to  her 
under  that  title. 
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3.  The  court  was  further  asked  to  charge,  that  if  Hidalgo 
had  conveyed  to  Bernody,  and  continued  in  possession  after 
such  conveyance)  the  law  would  presume  that  the  possession 
was  held  for  and  under  him.  This  the  court  charged,  but  also 
told  the  jury,  that  the  making  her  claim  in  the  land  office  by 
Mrs.  Hidalgo  was  sufficient  evidence  to  render  her  possession 
adverse  from  that  time,  and  would  defeat  such  presumption. 

4.  That  no  part  of  the  time  since  1S24,  when  V.  Gannard 
and  those  claiming  under  him  were  in  possession,  could  be  com- 
puted as  a  part  of  the  time  to  bar  the  outstanding  title  of  Ber- 
nody. This. charge  the  court  denied,  and  in  lieu  thereof  in- 
structed the  jury  that  if  Bernody  had  not  been  in  possession  of 
the  property  within  twenty  years  next  before  the  year  1846, 
when  he  conveyed  to  Eslava,  that  his  title  was  barred,  and 
could  not  for  that  cause  aid  the  defence  of  the  defendants. 

The  defendants  below  having  duly  excepted  to  the  refusals 
of  the  Circuit  Court  to  charge,  as  well  as  to  the  charges  given, 
now  assign  for  error — 

1.  That  the  declaration  is  for  the  entirety,  and  the  verdict 
and  judgment  are  for  one  undivided  third  only;  and, 

2.  The  ruling  of  the  court,  as  above  set  forth  by  the  bill  of 
exceptions. 

Stewart  &  Hamilton,  for  the  plaintiffs  in  error. 
Campbell,  for  the  defendants. 

CHILTON,  J. — This  case  has  been  elaborately  argued,  and 
we  have  examined  with  care  the  numerous  authorities,  to  which 
we  are  refered  by  the  respective  counsel. 

As  some  of  the  points  raised  have  been  ably  discussed  in  the 
decisions,  to  which  reference  is  made,  we  shall  content  ourselves 
with  merely  stating,  as  succinctly  as  we  can,  our  conclusion  upon 
them,  without  entering  at  large  into  their  discussion,  but  there 
are  other  points  of  more  difficulty,  and  which  will  require  a  more 
elaborate  investigation.  1.  It  is  well  settled  that  the  plaintiff  in 
ejectment  may  declare  for  the  whole,  or  the  entire  interest,  and 
recover  a  less  interest. — McA^thur  v.  Porter,  6  Pet.  205 ;  Ad- 
ams on  Ejec.  211,  and  cases  cited  in  notes ;  12  Wend.  170 ;  K'. 
ib.  578  ;  8  Dana,  196. 

2.  Neither,  in  our  opinion,  does  the  death  of  a  portion  of  the 
» lessors  of  the  plaintiff,  since  the  commencemenl  of  the  suit,  de- 
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siioy  the  right  of  action  of  the  survivors,  or  abate  the  suit. — Ad- 
ams on  Ejec.  320  ;  Jackson  ex  dem.  Austin  v.  Kimber  et  al., 
1  Wend.  27  ;  Friar  et  al.  v.  Jackson  ex  dem.  Van  Allen,  8  Johns. 
495;  Doe  ex  dem,  Marston  v.  Butler,  3  Wend.  153;  Robert- 
son V.  Morgan,  2  Bibb,  148;  Duncan  &  Wife  v.  Forsythe,  3 
Dana,  230.  It  does  not  appear  by  the  record,  but  that  those 
who  survived  were  entitled,  as  the  sole  heirs  at  law,  to  the  in- 
terest-of  the  deceased  parties.  "  The  general  rule  to  be  observ- 
ed in  such  cases  is,  that  wherever  the  death  of  any  party  hap- 
pens pending  the  writ,  and  yet  the  plea  is  in  the  same  condition, 
as  if  such  party- were  living,  then  such  death  makes  no  altera- 
tion ;  for,  where  the  death  of  the  party  makes  no  change  in  the 
proceedings,  it  would  be  unreasonable  that  the  surviving  parties 
should  make  any  alteration  in  the  writ,  for,  if  such  writ  and  pro- 
cess were  changed,  it  would  set  rights  but  in  the  same  condition 
they  were  in  at  the  death  of  the  parties,  and  it  would  be  absurd 
that  what  made  no  alteration  should  change  the  writ  and  the  pro- 
cess, and  on  this  will  all  the  diversities  turn." — 1  Bac.  Abr.  Tit. 
Abatement,  /.  It  is  said,  that  after  verdict,  the  bare  possibility 
of  title  consistent  with  the  judgment  is  sufficient. — Bac.  Abr. 
(Bouv.  ed.)  vol.  3,  p.  292,  Eject.  /. 

3.  The  Circuit  Court  held  that,  as  a  married  woman  had  not 
the  power  to  devise  her  real  estate,  the  will  of  Mrs.  Gannard  in 
this  case  did  not  have  the  effect  of  passing  the  title,  so  as  to  pre- 
vent her  heirs  from  succeeding  to  the  inheritance.  This  has 
been  the  point  mainly  controverted  in  the  cause. 

The  question  presented  is  one  of  novel  impression  in  this 
court,  and  we  have  looked  into  the  authorities  with  care,  to  as- 
certain what  construction  should  be  placed  upon  our  statute  of 
wills,  (Clay's  Dig.  596,  <^  1,)  which  is  general  in  its  terms,  ma- 
king no  mention  of  married  women,  either  as  enabling  them  to 
devise,  or  as  denying  to  them  the  power.  Our  statute  is  simi- 
lar to  the  32  Hen.  VIII,  c.  1,  which  enacted  that  "all  and  every 
person  and  persons,  having,  &c.,  shall  have  power  to  give,  dis- 
pose, will  and  devise,  &c." — Thus  it  was  left,  under  the  Eng- 
lish statute,  to  the  courts  to  determine  who  were  embraced  in 
this  general  language,  and  it  was  held,  that  while  married  wo- 
men were  embraced  by  the  letter  of  the  statute,  still  they  did  not 
come  within  its  spirit  and  meaning;  that  the  equity  of  the  law 
corrected  these  general  expressions,  and  restrained   them  to 
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comprehend  only  such  persons,  as  by  law  could  dispose  of  their 
real  estate  by  other  nriodes  of  conveyance,  previous  to  the  pas- 
sage of  the  act. — See  Powell  on  Dev.  126,  citing  Dyer,  345, 
and  1  Ves.  Sr.,  500.  To  remove  all  difficulty  on  this  head,  the 
Parliament,  two  years  thereafter,  passed  the  explanatory  statute 
of  34  Henry  VIII,  c.  5,  '^  14,  declaring  the  wills  of  femes  covert^ 
persons  within  the  age  of  21  years,  idots,  and  persons  of  non- 
sane  memory,  made  of  lands,  &c.,  to  be  invalid. — 1  Jar.  Wills,  2S. 

The  construction  which  was  placed  by  the  English  Courts 
upon  the  first  statute  of  wills,  seems  generally  to  have  been  fol- 
lowed bj  the  American  Courts,  in  the  several  States  whose 
statutes  are  similarly  worded,  and  the  better  opinion  seems  to 
be  that  a  married  woman  cannot  make  a  valid  will  of  lands, 
even  with  the  consent  of  her  husband,  and  without  any  statute 
prohibition  to  that  effect. — Marston  v.  Norton,  5  N.  Hamp. 
Rep.  205  ;  West  r.  West,  10  S.  &  Rawle,  445 ;  Osgood  v. 
Breed,  12  Mass.  Rep.  225  ;  4  Kent's  Com.  505  ;  note  a.  (6  ed.); 
in  the  noatter  of  Yates'  Will,  2  Dana,  215  ;  S.  Touchstone,  402; 
Kelly's  Devisees  v.  Kelly,  5  B.  Monr.  870 ;  1  Wms.  on  Exr's, 
42,  note  1,  (Amer.  ed,;)  West  v.  West  et  al.,  10  S.  &  Rawle, 
445,  and  cases  cited. 

The  contrary  doctrine  of  Judge  Reeves,  in  bis  work  on  the 
Domestic  Relations,  page  157,  cannot  be  supported.  The  ar- 
gument which  deduces  the  power  to  make  a  valid  devise  from 
the  right  which  a  married  woman  possessed  of  conveying  her 
estate  by  the  consent  of  her  husband,  we  do  not  think  can  be 
sustained.  By  the  common  law,  no  one  could  devise  his  lands, 
it  then  required  a  statute  to  confer  the  power ;  the  statute  of  22 
Henry  VIII,  confered  it  as  we  have  said,  in  general  terms — 
nothing  is  said  as  to  married  women,  but  the  statute  was  con- 
strued not  to  extend  to  them.  She  could  then  by  the  common 
law  have  passed  her  title  by  fine. — McQueen  on  Hus.  &  Wife, 
144-6-6.  This  form  of  transmitting  title  was  succeeded  by  a 
conveyance  by  the  wife,  with  the  assent  of  the  husband,  the 
deed,  however,  being  6(  no  validity  al  against  her  until  it  was 
ascertained  (according  to  the  forms  which  the  law  required  at 
the  time  the  will  now  under  consideration  was  executed,)  upon 
her  private  examination,  that  she  executed  it  freely  and  volun- 
tarily, and  thus  she  was  guarded  by  the  proper  officers  of  the 
law  against  the  undue  exercise  of  the  husband's  authority. 
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By  the  marriage,  the  ownership  of  ihe  land  of  the  wife  was 
vested  in  the  iiusband  during  their  joint  lines  ;  he  had  a  freehold 
interest,  they  both  being  seized  together  in  her  right  by  entire- 
lies,  during  the  coverture.  He  could  sell  the  land  at  pleasure, 
without  the  co-operation  of  the  wife.  So  he  could  charge  the 
land  of  the  wife  during  their  joint  lives,  the  charge  ceasing  and 
the  sale  being  ineffectual  at  the  termination  of  the  coverture- 
The  fee  resided  in  the  wife,  and  could  only  be  divested  by  the 
joint  act  of  both  her  and  her  husband,  by  reason  of  the  disability 
of  her  coverture,  (McQueen,  1  Hus.  &  W.,  27,)  and  upon  her 
private  examination.  She  then  really  had  not  the  power  to  dis- 
pose of  the  land,  hut  she  and  her  husband ^  and  not  both  of  them, 
but  by  the  act  of  the  court  or  officer,  in  effecting  the  examina- 
tion. We  feel  fully  satisfied  that  the  power  to  devise,  as  de- 
rived from  the  statute,  did  not  pertain  to  the  wife.  Neither,  in 
the  case  before  us,  is  it  pretended  that  the  wife  united  with,  or 
consented  to  the  former  husband's  conveyance  of  her  land,  un- 
less indeed  we  infer  a  recognition  of  it  from  the  deed  which  she 
executed  to  Registe  Bernody  for  another  tract,  in  which  it  is  re- 
cited, that  the  lot  sold  is  "bounded  on  one  side  by  another  lot 
belonging  to  the  said  Bernody."  The  counsel  say  that  the  lot 
refered  to,  as  the  boundary  line,  is  the  one  in  controversy  in 
this  suit;  but  the  record,  to  which  alone  we  can  look,  does  not 
sustain  this  position,  and  the  party  excepting  should  have  made 
the  matter  plain,  if  the  fact  had  so  existed.  But  we  will  not  say 
that  we  are  prepared  to  hold  that  had  she  expressly  recognised 
in  this  manner  his  title,  it  would  have  amounted  to  a  divestiture 
of  her  interest.  The  facts  of  the  case,  however,  call  for  no  opin- 
ion on  this  point,  and  hence  we  express  none. 

4.  But  it  is  insisted  by  the  plaintiffs  in  error  that  the  will  of 
Mrs.  Gannard  having  been  duly  admitted  to  probate  in  the  Or- 
phans' Court  of  Mobile,  such  probate  is  conclusive  of  the  valid- 
ity of  the  will  to  pass  the  title,  and  of  her  capacity  to  devise,  and 
that  the  same  cannot  be  collaterally  impeached.  It  is  certainly 
true  that  the  validity  of'a  will,  duly  admitted  to  probate,  cannot 
be  collaterally  impeached;  but  this  is  not  the  question  before  us. 
The  object  of  Mrs.  Gannard's  heirs  is  not  to  impeach  her  will, 
but  to  show  that  the  land  in  controversy  did  not  pass  by  it.  They 
deny  its  effect  in  law  as  passing  title  to  the  land,  by  reason  of 
her  legal  incapacity  to  devise.     The  effect  then  of  a  probated 
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will,  as  a  muniment  of  title  to  real  estate,  is  the  true  question  at 
issue,  the  plaintiffs  in  error  insisting  that  it  passes  the  title,,  the 
defendants,  on  the  contrary,  contending  that  it  is  impotent  in  that 
behalf. 

Before  a  will  of  personal  property  takes  effect  in  England,  it 
must  be  proved  in  the  Spiritual  Court,  and  the  Chancery  Court 
will  not  take  jurisdiction  of  it,  until  after  probate.  In  Henley  v. 
Philips,  Lord  Hardwicke  is  reported  to  have  said,  that  though 
a  feme  covert  has  power  of  disposing  of  a  sum  of  money,  or  other 
tiling,  by  a  writing  purporting  to  be  a  will,  yet  after  the  wife's 
death,  the  proving  it  in  the  Spiritual  Court  will  not  give  it  the 
authority  of  a  will,  but  it  will  still  be  considered  as  an  instrument 
only,  or  an  appointment  of  such  sum,  or  other  thing,  in  pursu- 
ance of  the  power. — 2  Atk.  Rep.  49;  see,  also,  4  Burns  Ecc. 
Law,  53,  where  the  rule  is  stated  to  be,  to  grant  the  probate  of 
such  will  in  the  Prerogative  Court,  and  to  try  the  question  at 
law,  whether  the  husband  has  confered  upon  the  wife  the  power 
to  make  such  will.  In  the  Goods  of  Sarah  Biggar,  2  Curtis' 
Ecc.  Rep.  336,  the  question  arose  upon  the  probate  of  a  will 
of  a  married  woman,  under  a  power  reserved  by  marriage  settle- 
ment, whether  it  had  been  duly  executed  according  to  the  pow- 
er. The  court  say,  *' formerly,  in  such  cages,  this  court  left  it 
to  a  court  of  equity  to  say  whether  the  power  was  duly  execu- 
ted or  not;  but  it  has  been  held  lately,  that  this  court  is  bound 
lo  give  its  opinion  in  the  first  instance,  as  to  the  validity  of  the 
execution.  It  is  really  a  question  for  a  court  of  equity.  The 
safest  way  will  be  to  allow  probate  to  pass,  leaving  the  questif)n, 
as  to  the  execution  of  the  power,  open;  it  is  clear  a  court  of 
equity  cannot  act,  unless  the  court  of  probate  allows  probate  to 
pa3.s." — See  also,  1  Phillimore,  352  ;  3  Adams,  235.  Notwith- 
standing the  exclusive  jurisdiction  of  the  Ecclesiastical  Courts 
over  the  probate  of  wills  of  personal  estate,  yet  it  is  the  constant 
practice  for  courts  of  equity,  as  to  wills  of  married  women,  to 
enquire  whether  they  amount  to  a  good  execution  of  the  power 
vested  in  them.  So  in  Watt  v.  Watt,  3  Yes.  244-6,  the  Lord 
Chancellor  said,  "the  claim  of  the  husband  derives  no  aid  from 
the  probate  he  has  obtained,  for  the  Ecclesiastical  Court  hcd  no 
jurisdiction  lo  determine  whether  on  instrument  is  a  good  exe- 
c(t¥ion  of  a  power." — See  also,  Stephens  v.  Bagwell,  15  Vei*. 
Iii>*64^d.     In  a  recent  case,  it  was  said  by  Bir  John  Leach, 
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Master  of  the  Rolls,  "the  instrument  here  must  be  taken  to  be 
a  v^lid  testamentary  paper,  and  the  only  office  of  this  court  was 
to  see  that  it  had  been  duly  executed,  and  attested  according  to 
the  powers  He  held  that  the  court  of  chancery  could  not  ques- 
tion the  instrument  as  a  will,  it  having  passed  probate  in  the 
Spiritual  Court,  but  it  could  investigate  and  decide  the  question, 
whether  it  was  executed  according  to  the  formalities  jjrescribcd  by 
the  power. ^^ — Douglas  v.  Cooper,  3  M.  &  Keene,  37S. 

The  same  doctrine  appears  to  have  been  recognised  by  many 
of  the  American  courts,  in  States,  whose  courts  of  probate  have 
jurisdiction  over  the  subject  of  proving  wills,  &c.,  con^mensurate 
with  our  own.  Thus,  in  Yates's  Will,  2  Dana's  Rep.  215,  the 
court,  after  admitting  that  there  were  well  established  excep- 
tions to  the  general  rule,  which  denied  to  married  women  the 
power  to  make  wills,  and  that  before  such  will  could  properly 
be  admitted  to  probate,  the  propounder  of  it  must  show,  at  least, 
a  j/rinia  facie  case  to  authorise  it,  such  as,  that  she  was  execu- 
trix, had  a  separate  estate,  or  power  to  appoint  by  will,  say,  that 
it  is  sufficient  that  the  County  Court  sees  that  there  exists  a  state 
ef  case,  in  which  it  might  be  right  and  proper  thai  a  married 
woman  should  make  a  will,  to  allow  it  to  be  proved  and  record- 
ed, leaving  it  to  other  and  more  appropriate  tribunals  to  deter- 
mine what  effect  it  has  when  recorded ;  and  the  court  cites  Wms. 
on  Exr's.  42  and  211,  to  show  that  although  the  instrument 
creating  the  power  must  be  exhibited  by  the  executor  with  his 
allegation,  yet  the  Ecclesiastical  Court  will  not  look  nicely  into 
the  question  whether  the  appointment  is  authorised  by  the  pow- 
er, as  the  grant  of  the  probate  does  not  determine  that  right,  but 
leaves  it  open  to  the  decision  of  tho  temporal  courts. 

In  Kelly's  Devisees  v.  Kelly,  5  B.  Monr.  360-70,  the  court 
gay — "  How  far  the  power,  if  it  exists,  may  have  been  pursued 
or  exceeded,  or  how  far  the  will  may  be  available,  as  a  disposi- 
tion of  property  under  the  power,  are  ulterior  questions,  not  ne- 
cessarily nor  properly  presented  for  decision  in  the  court  of  pro- 
bate." So,  also,  in  Johnson's  Trustees  v.  Yates's  Devisees,  9 
Dana,  491,  some  of  the  devises  in  the  will  were  held  to  be  in- 
operative, after  the  will  had  been  admitted  to  probate,  because 
they  exceeded  the  powt^r  of  the  testatrix. 
\  .  In  Holman  v.  Perry  and  others,  4  Mete.  Rep.  492,  the  court, 
after  stating  the  law  to  be,   that  to  make  a  devise  by  a  married 

it 
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woman  of  land,  available  to  rlie  devisees,  it  must  have  iis  foun- 
dation \o,  anJ  acfjiuire  ics  efficacy  from  some  special  poiv^t  re- 
(aiaed  or  acquired  by  ber,  to  make  a  testamentary  disposition  of 
the  estate-  proceed  to  show  imw  the  power  must  be  pufsued; 
but  they  liold  that  wlwre  such  will  contains  an\  properly  o« 
whicb  it  an  operate,  ^hliough  there  may  be  devises  in  it  wliich 
<;anHot  take  efiect,  still  it  is  the  duly  of  the  probate  court  to  al- 
low it  to  be  proved,  "The  probate  of  a  will,"  says  Dewey.  J., 
deiiveria;;  the  opinion  of  (he  court,  "does  not  necessarily  settle 
any  question  of  title  to  real  estate,  arising  under  the  sa««e;  it  es- 
•tablishcs  the  due  execution  of  the  same  by  the  teslR'tor  and  is  con- 
cJusive  thus  far,  but  as  to  his  title,  or  his  ri^ht  to  devise  the 
property  named  in  the  will,  k  binds  no  body  who  has  any  ad- 
rerse  ioterest^  questions  of  that  character  are  to  be  settled  by 
proper  proceedings  at  Jaw,  or  in  equity."  This  doctriree,  in  re- 
speci  to  wills  u!  married  women,  does  not  trench  upon  the  rule, 
a^  generally  laid  down  by  the  courts,  and  by  Done  more  stria- 
gendy  than  the  court  of  Massachusetts,  whose  probate  courts, 
iike  ours,  have  complete  jurisdictiow  over  the  probate  of  wills  o( 
real,  as  weil  as  personal  estate,  that  the  decrees  of  sucJi  courts 
are  couclusive  upon  all  parties,  and  cannot  be  collaterally  call- 
ed in  question. — See  cases  cited  iu  1  Jarm.  on  Wills,  23,  and 
note. 

Tiie  case  of  Herbert  v.  Hanrick,  16  Ala.  581,  involved  the 
question  whether  a  stranger,  in  a  collateral  proceeding,  could 
take  advantage  of  a  supposed  irregularity  in  the  probate  of  the 
will,  the  same  ap|)earing  to  have  been  proved  by  one  witness, 
though  regularly  attested  by  three.  We  held  that  he  could 
not  thus  impeach  it,  and  that  the  Orphans*  Court  having 
rightful  jurisdiction,  its  action  in  d)e  matter  of  the  probate  was 
final  and  conclusive  upon  all  persons,  until  it  was  directly  im- 
peached, as  provided  by  law.  That  was  not  the  will  of  a  mar- 
ried woman,  but  of  a  party  capable  yrinia  facie  of  devising. 
Besides,  the  question  had  relation  to  the  execution  of  the  will, 
and  did  not'involve  the  execution  of  a  power.  It  is,  we  Uiink, 
very  clear,  that  while  that  decision  U  correct,  it  does  not  in  the 
slightest  degree  militate  against  the  view  we  liere  take.  ^ 

We  concede  however,  that  several  of  the  decisions  cited  by 
(he  counsel  for  the  plaintiffs  in  error  would  seem  to  hold  the  pro- 
bate in  this  case  conclusive  upon  the  heir  as  passing  the  title. 
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The  case  in  5  Mason's  Rep.  332,  is  opposed  to  our  conclusion. 
It  \»as  there  held  by  Mr.  Justice  Story  that  the  grant  of  adminis- 
tration, with  the  will  annexed,  of  the  wife's  estate,  by  a  court  of 
probate,  was  conclusive  to  establish  her  right  to  make  the  will, 
because  the  general  jurisdiction  which  the  pi«bate  court  pos- 
sessed included  the  right  to  inquire  into  the  fact,  wlieiher  she 
might  well  make  it.  This  learned  judge  in  that  case  said;  "that 
the  decision  of  the  probate  court,  being  a  court,  not  only  of  com- 
petent, but  exclusive  jurisdiction,  establishing  the  wilJ,  and 
granting  administration  with  the  will  annexed,  is  conclusive  upon 
the  point  now  in  controversy,  and  cannot  be  gainsaid."  One 
of  the  grounds  taken  by  the  defendant  in  that  case  was,  that  the 
wife,  under  whose  will  the  administrator  claimed  the  demand  sued 
for,  had  not  authority  to  make  it,  and  this  was  one  of  the  points 
which  was  considered  concluded  by  the  probate.  We  must, 
however,  be  allowed  to  say  that  this  profound  jurist  does  not  ap- 
pear to  have  given  that  point  in  the  case  a  very  mature  consid- 
eration; and  besides,  it  was  not  necessarily  involved,  for  he  ad- 
mitted, that  although  the  decree  of  the  probate  court  upon  the 
subject  of  the  will  might  be  erroneous,  still  the  grant  of  admin- 
istration would  entitle  the  complainant  to  relief.  We  have  ex- 
amined the  several  cases  to  which  we  have  been  refered  by  the 
counsel,  besides  someothers,  bearing  upon  this  question,  and  with- . 
out  swelling  this  opinion  to  too  great  a  length  by  a  particular  no- 
tice of  them,  we  have,  after  mature  deliberation,  come  to  the  con- 
clusion that  the  probate  in  this  case  is  not  conclusive  upon  the 
wife's  right  to  devise  her  lands,  and  that  when  it  is  shown  ihat 
she  possessed  no  such  power,  the  devise  coold  not  be  effectual 
to  pass  the  estate.  We  have  shown  tliat  generally  married  wo- 
men cannot  devise,  except  under  certain  powers,  reserved  to, 
or  acquired  by  them,  and  when  it  is  manifest  that  the  will,  which 
is  set  up  as  a  muniment  of  title,  was  not  made  by  ^  feme  covert 
under  such  circumstances  as  that  the  law  will  recognise  her 
right  to  devise,  it  must  be  held  inoperative,  notwithstanding  the 
probate.  To  hold  the  decisions  of  the  Orphans'  Court  conclu- 
sive in  such  cases,  would  be  to  devolve  upon  it  the  most  ab- 
struse and  perplexing  questio.is,  which  can  arise  in  the  law,  and 
upon  which,  in  many  cases,  there  would  be  no  means  of  revi- 
sing its  decisions,  for  if  the  will  is  valid  as  to  a  portion  of  the 
devises,  it  must  be  admitted  to   probate,  and  upon  an  issue  de- 
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vlsavit  vel  non  out  of  chancery,  as  our  statute  prescribes,  the 
jury  would  have  to  pronounce  in  favor  of  such  will,  although  it 
might  be  invalid  as  to  a  part  of  the  bequests  or  devises.  It  is 
not  imperative  upon  the  court  to  grant  in  such  cases  a  qualified 
probate,  but  this  is  done  as  a  matter  of  caution.  It  may  grant  a 
general  probate,  and  the  question,  as  to  the  due  execution  of 
ibe  power,  will  still  remain  open,  as  is  shown  by  the  cases  al- 
ready cited.  We  do  not  think  it  was  intended  by  the  framers 
of  our  statute  to  make  the  decree,  allowing  the  will  of  a  married 
woman  to  be  proved,  final  and  conclusive  upon  the  title  to  lands, 
which,  as  a  feme  covert,  she  had  no  right  to  convey.  The 
English  doctrine  upon  the  subject,  we  regard  as  correct,  and 
since  it  has  been  followed  by  numerous  decisions  in  other  Slates, 
we  are  disposed  to  adopt  it  here,  believing  it  conforms  better  to 
the  law,  and  to  the  organization  of  our  courts.  The  probate  is 
conclusive  evidence,  as  to  the  existence  of  the  will,  and  as  to 
all  questions  concerning  its  valid  execution  as  a  will,  arising  fiom 
mental  incapacity  and  the  like,  go  the  part  of  the  testatrix,  but 
it  is  not  conclusive  upon  the  question,  whether  the  testatrix  could 
in  this  mode  pass  title  to  real  estate.  It  is  conclusive  so  as  to 
admit  the  will  in  evidence,  and  forestalls  all  inquiry  as  to  whether 
it  was  her  will,  but  it  is  not  conclusive  as  to  the  legal  operaiioa 
of  such  will,  as  translative  of  title  to  the  real  estate  embraced  in 
it.  This,  we  think,  is  the  true  distinction,  and  as  it  substantial- 
ly agrees  with  the  charge  of  the  Circuit  Court  in  respect  to  the 
will,  there  was  no  error  in  that  charge. 

5.  But  it  is  further  insisted,  on  the  part  of  the  plaintiffs  in 
error,  that  no  such  title  was  shown  in  the  plaintiffs  below  as 
will  enable  them  to  maintain  this  action,  and  their  title  is  as- 
sailed upon  two  grounds:  First,  it  is  said  the  title  was  In  Hi- 
dalgo, who  sold  to  Registe  Bernody,  whose  heir  sold  lo  Eslava, 
who  is  the  vendor  with  warranty  of  the  landlord  of  defendants 
below,  and  that  they  are  protected  by  this  title.  Second,  thai 
the  confirmation  of  the  claim  of  Mrs.  Hidalgo  operated,  if  it 
vested  any  title,  an  investiture  of  title  in  her  husband,  and  enured 
(o  the  benefit  of  his  vendee  or  heirs,  she  having  died  afier  such 
oonfirmation,  but  before  the  land  was  surveyed,  and  having  ex- 
hibited her  claim  to  the  land  commissioner  as  the  widow  of 
Hidalgo,  claiming  to  hold  as  sucii.  Let  us  briefly  examine 
tliese  position9.  ^ 
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It  a-ppcar?  that,  in  18)0,  Hidalgo,  who  had  purchased  the  lot 
from  Joseph  Chastang-  in  1797,  executed  »  deed  to  Regisfc 
heino(\y  for  the  same,  which  tantarned  a  condition  of  mortgage 
back  to  Hidalgo,  to  secure  the  payment  of  the  purchase  moneys 
aino<iming  to  $3,400.  Hidalgo,  the  mortgagee,  refsriiied  the 
possession  and  died  in-  1811,  without  kindred  rn  this  country^ 
his  w'«)oTv  ren7aioing  in  possession,  nnd  retaining  his  property 
after  hi«  death;  after  the  change  of  flag,  in  1813  or  1814,  she 
married  MJchael  Perrauh,  and  they  continaed  in  possession 
until  1818  or  1819,  when  Perrault  died.  The  wrdovr  shortly 
afterwards  married  Victor  Gannard,  and  they  jointly  occupied 
ihe  preir>i3es  until  lSti2  or  182.%  when  they  re-moved  to  ano- 
iher  house  in  the  city  of  Mobile,  where  she  died  on  the  10th  or 
lllh  Feb.  1824.  At  the  time  of  her  death,  Gannard  had  the 
place  in  possession  of  a  tenant,  and  continued  to  rent  it  oul 
until  lS3o,  when  he  sold  and  conveyed  it  with  covenants  of 
waininty  to  Eslava,  through  whom  defendants  helow  claim  ti- 
tle. So  it  ap[>ears  that  both  Hidalgo  and  Mrs.  Gannard  died  in 
possession  of  the  premises.  Here  was  a  possession  retained 
under  Hidalgo's  title,  or  in  subserviency  to  it,  from  1797  to 
184G,  wiien  Eslava  acquired  a  release  to  himself  of  Bernody's 
claim.  A  |)eriod  of  thirty-six  or  seven  years  elapsed  with  Ber- 
nody  out  of  the  possession,  (imJeed,  he  never  had  jwssession,) 
two  descerKs  cast. — one  upon  the  death  of  Hidafgo,  the  osher 
upon  tfje  death  of  Mrs.  Ganmtrd, — and  during  all  this  period, 
there  was  no  assertion  of  right  or  pretence  of  cla?n>  set  up  to 
the  premises  onder  t\>o  deed  from  Hidalgo  to  Bernody,  eijiier 
by  Bernody  himself  or  those  claiming  onder  him.  In-  tin? 
mean  time,  Mrs.  Hidi>Igo  presented  her  claim  before  the  land 
commissioner,  as  heir  of  her  husband,  which  claim,  as  we  have 
said,  having  been  favorably  rej)orted  on,  was  confirmed  by  act 
of  Congress,  in  1822,  Berno<)y,  the  while,  making  no  claim  to 
the  premises,  notwithsta!:ding  the  act  of  25th  April,  1812,  re- 
quired the  eomrai.ssioDer,  for  the  more  convenie»t  ascertainn)enl 
of  claiiosf;  to  attend  in  the  several  parishes,  for  the  p»rpf>se  of 
receivinn;  notices  and  evidences  of  titles  and  claims  to  lands 
vithin  the  same,  giving  al  least  twenty  days'  public  notice  be- 
fore the  eoi^nienoenient  of  his  investigations,  and  notwithstand- 
ing the  same  act  declared  that  "  i(  snob  person  shall  neglect  to 
deliver  such  uolice  in  writing  of  his  claim,   together  with  the 
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plat,  (if  the  land  claimed  shall  have  been  surveyed,)  as  aforesaid, 
or  cause  to  be  recorded  such  written  evidence  of  the  same, 
within  the  time  and  times  as  aforesaid,  his  claim  shall  never  af- 
ter be  recognised,  or  confirmed  by  the  United  States,  nor  shall 
any  grant,  order  of  survey,  deed,  conveyance,  or  other  written 
evidence,  which  shall  not  be  recorded,  as  above  directed,  ever 
after  be  considered  or  admitted  as  evidence  in  any  court  of  the 
United  States  against  any  grant,  which  may  hereafter  be  de- 
rived from  the  United  States."  The  previous  portion  of  the 
section  of  this  act  prescribes  that  the  persons,  having  deeds, 
grants,  &c.,  shall  deliver  them  to  the  commissioner  for  the  pur- 
pose of  having  them  recorded.  The  time,  within  which  this 
was  to  be  done,  was  limited  to  six  months,  but  was  enlarged  by 
several  subsequent  statutes. — See  2  United  States  Statutes  at 
Large,  714-15.  The  Spanish  record,  from  which  the  defend- 
ants below  read  the  deeds  from  Joseph  Chastang  to  Hidalgo, 
and  from  Hidalgo  to  Bernody,  do  not  appear  to  contain  any 
evidence,  as  to  the  claim  of  Joseph  Chastang, — whether  he 
claimed  by  grant  from  the  Spanish  government,  inchoate  or 
complete.  So  that  the  necessity  for  taking  steps,  on  the  part  of 
Bernody,  had  he  desired  to  assert  or  perfect  his  title  before  the 
commissioner,  charged  with  collating  the  evidences  of  such  title, 
is  njade  apparent.  He,  however,  did  nothing.  Under  these 
circumstances,  and  after  the  lapse  of  so  many  years,  we  are  very 
clear  in  the  conclusion,  that  a  right  of  entry  is  not  confered  by 
Bernotly's  title,  paramount  to  the  right  of  Mrs.  Gannard's 
heirs,  she  having,  as  we  have  said,  died  in  possession,  or  which 
is  equivalent  thereto,  with  a  tenant  in  possession,  holding  under 
her  husband  in  subordination  to  her  title.  The  heir  of  Ber- 
nody had  not  only  lost  his  right  of  entry  by  descents  cast,  and 
the  lapse  of  a  period  of  twenty  years,  but  he  had  lost  all  remedy 
by  any  real  action,  the  land  having  been  in  the  adverse  posses- 
gion  of  others  for  more  than  thirty  years. 

G.  But  it  is  argued  that  the  defendants'  vendor  having  ac- 
quired Bernody's  title,  it  cannot  be  defeated  upon  the  groun  1 
of  adverse  possession,  because,  deducting  the  time  the  defend- 
ants, and  those  under  whom  they  claim,  have  had  possession, 
the  right  of  entry  under  the  Bernody  tide  would  not  have  been 
barred ;  and  that  to  hold  it  taken  away  by  lapse  of  time,  under 
tlie  circumstances,  would  be  to  invoke  the  defendants'  own  pos> 


432  ALABAMA. 


Baker  el  al.  v.  The  Heirs  of  Chastanpr. 


session  to  make  it  bar  their  own  title.  This  argument  is  plau- 
sible, but  it  cannot  be  supported.  It  will  not  be  contended  that 
the  title  of  Bernody  acquired  any  additional  potency  by  the  re- 
linquisluiient  of  Pierre  Registe  Bernody  to  Eslava.  He  could 
sell  no  greater  title  than  he  had,  and  the  purchaser  could  take 
no  more  by  his  deed.  If  his  title,  before  the  sale,  was  extin- 
guished by  the  operation  of  the  statute  of  limitations,  neither  he, 
nor  any  one  claiming  under  him,  could  set  it  up  to  defeat  a  re- 
covery by  those  in  whose  favor  the  statute  operated.  In  Grif- 
fith V.  Dicken,  4  Dana's  Rep.  559,  it  was  said  that  an  outstand- 
ing title  can  be  used  as  a  shield  by  a  defendant  in  ejectment,  only 
on  the  ground  that  it  shows  that  the  holder  of  it  has  a  belter 
right  of  entry  than  the  plaintiiFin  the  action.  So  in  Jackson  v. 
Hudson,  3  Johns.  R.  376-81,  by  Mr.  Ch.  J.  Kent,  that  "if  a 
defendant  sets  up  an  outstanding  title  existing  in  a  stranger,  it 
must  be  a  present,  subsisting  title ;  it  must  be  one  that  is  sub- 
sisting and  operative,  otherwise  the  presumption  will  be,  that  it 
has  been  extinguished." 

In  Jackson  ex  dem.  Boune  v.  Hinman,  10  Johns.  Rep.  392, 
it  appeared  that  the  lessor  of  the  plaintiff  claimed  title  to  the 
premises,  by  virtue  of  a  sale  under  a  judgment  against  one 
Gideon  Brock  way,  who  derived  his  title  from  one  Camp,  wlio 
had  built  upon  the  premises,  and  derived  his  title  under  whai 
was  called  the  Lindsey  patent.  The  defendant  was  the  tenant 
of  one  Livingston,  who  purchased  from  said  Brockway,  after 
the  judgment  had  created  a  lien,  and  entered  under  that  pur- 
chase, but,  some  years  thereafter,  took  a  quit  claim  deed  under 
whdt  was  denominated  the  Catskill  patent;  and  he  set  up  the 
latter  title,  as  older  and  better  than  the  plaintiff's  ;  but  the  Su- 
preniC  Court  held  that  as  Livingston  came  in  under  the  title 
from  Brockway,  he  was  estopped  from  denying  that  title,  as 
against  the  grantee  under  the  same  title.  "  It  cannot  be  a  good 
title  for  him,  at  one  time,"  say  the  court,  "and  not  a  good  title 
at  anotlier.  He  cannot  be  permitted  to  gainsay  that  title,  as 
against  a  plaintiff,  who  claims  under  the  same  title,  by  a  prior 
right,"  &c.  In  Lessee  of  Foster  v.  Joice,  3  Wash.  C.  C.  Rep. 
598,  Mr.  Justice  Washington  said,  that  wherever  the  defendant 
opposes  to  the  plaintiff's  title  an  outstanding,  superior  title  in  a 
third  person,  under  whom  he  does  not  claim,  it  must  be  a  sub- 
sisting and  available  title,  on  which   the  asserted  owner  of  it 
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might  recover  in  ejectment,  if  he  were  the  lessor  of  the  plaintiff. 
See,  also,  Jackson  v.  Todd,  6  Johns.  R.  265-66 ;  Adams  on 
Eject.,  by  Till.,  edit,  of  1S46,  p.  32,  n.  3. 

We  think  it  very  clear  from  these  authorities,  that  the  defend- 
ants could  not  have  availed  themselves  of  the  title,  had  it  been  out-r 
standing  in  Bernody's  heir.  And  we  can  see  no  principle  of 
law,  upon  which  we  should  be  justified  in  holding  that  the  act 
of  transfer  of  an  extinguished  title  should  give  it  a  vitality,  an 
operation,  which  it  did  not  possess  before,  as  respects  the  rights 
of  third  parties.  Did  the  statute  operate  only  upon  the  remedy, 
by  which  a  party  who  is  barred  must  recover  the  possession, 
then  there  might  be  something  in  the  proposition  that  the  party 
in  possession,  having  acquired  the  barred  title,  might  set  it  up 
to  defend  his  possession.  But  that  is  not  its  operation.  It  not 
only  divests  the  party  of  all  remedy,  but  of  the  right  itself,  so 
that  a  sale  of  such  title  to  one  in  possession  amounts  to  nothing, 
and  furnishes  no  protection.  'I'he  possession  of  the  defendants, 
and  those  through  whom  they  claim,  was  shown  to  have  been 
adverse  to  the  claim  of  Bernody.  They  derived  their  claim  of 
title  through  the  will  of  Mrs.  Gannard,  and  holding  in  fact  in 
subordination  to  that  title,  they  cannot  by  their  election  change 
the  true  character  of  that  possession,  and  say  it  was  not  adverse 
to  Bernody.  It  is  among  the  transactions  of  the  pas/,  over 
which  nothing  has  power.  Suppose  that  Eslava  had  yielded 
the  possession  to  Bernody's  title,  which  was  barred,  and  had 
brought  iiis  action  upon  the  covenants  in  the  deed  from  Gan- 
nard to  him,  (conceding,  for  the  sake  of  the  illustration,  that  the 
will  of  Mrs.  Gannard  passed  her  title  to  him,)  would  it  be  con- 
tended for  a  moment  that  he  would  have  been  allowed  to  de- 
duct the  lime  he  has  held  under  Gannard,  and  thus  give  the 
title  of  Bernody  vitality,  us  against  the  title  under  svhich  he 
held  ?  Certainly  not.  So  neiil)er,  when  the  same  title  is  as- 
serted by  the  heir,  should  he  be  allowed  to  say  that,  although 
lie  has  held  under  it,  yet  such  possession  was  not  adverse  to  an 
antagonist  claim.  It  was  cither  adverse  and  hostile  to  the  claim 
of  Bei*nody,  or  in  subservience  to  it.  Certainly  it  was  not  (he 
latter,  and  upon  no  principle  of  retrospective  relation  can  it  be 
made  so  to  operate.  We  conclude,  therefore,  that  the  claim  of 
Bernody  furnishes  no  ground  of  defence  to  the  action,  under 
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the  proof  disclosed  by  the  bill  of  exceptions,  and  that  the  Cir- 
cuit Court  did  not  err  in  its  charges  concerning  it. 

7.  We  come  next  to  consider  the  second  objection  to  the 
plaintiff's  title — the  character  of  the  title  of  Mrs.  Gannard.  The 
title  of  Hidalgo  was  piedicated  upon  a  Spanish  grant,  lost  by 
lime  or  destroyed  by  accident.  He  died  in  possession  of  the 
land,  and  without  kindred.  It  was  deemed  necessary  to  have  a 
recognition  and  confirmation  of  this  title,  according  to  the  act  of 
Congress,  by  the  United  States,  and  hence  Mad.  Hidalgo  pre- 
sented her  claim,  as  widow  of  her  late  husband,  to  the  commis- 
sioner, which,  as  we  have  said,  was  recommended  for  confirma- 
tion, and  afterwards  confirmed,  on  the  Sth  May,  1822,  by  Con- 
gress. The  counsel  for  the  plaintiffs  in  error  insists,  that  she 
must  be  considered  as  asking  a  confirmation  of  the  title  of  the 
true  owner,  her  husband,  and  that  the  act  of  confirmation,  if  it 
vested  any  title,  enured  to  the  benefit  of  Hidalgo's  heirs  or  gran- 
tee. But  he  overlooks  the  fact  that  at  the  time  of  Hidalgo's 
death,  by  the  laws  then  in  force,  he  having  no  kindred,  his  wife 
succeeded  to  his  estate,  and  his  title  derived  from  the  Spanish 
government  descended  to  her.  It  is  laid  down  in  2  Partidas, 
1101 — (see  Pariida  6,  title  13,  law  6,)  as  follows — "And  we 
moreover  say,  that  if  any  one  die  intestate,  leaving  neither  as- 
cendants, nor  descendants  in  the  direct  line,  nor  brothers,  nor 
nephews,  then  his  nearest  relation  in  the  tenth  degree  will  in- 
herit his  whole  estate ;  and  if  no  such  relation  exist,  and  the 
deceased  leave  a  legitimate  wife,  she  will  inherit  his  whole 
estate."  The  wife,  then,  succeeded  to  the  estate,  by  descent 
from  the  liusbaHd,  and  had  the  right  to  apply,  as  she  did 
apply,  after  the  change  of  flag,  for  a  confirmation  of  title  in 
herself  as  Hidalgo's  wife.  This  right  the  government  recog- 
nised, and,  by  the  operation  of  the  act  of  Sth  May,  1S22, 
confirmed  in  her  the  title,  which  had  previously  vested  by  the 
Spanish  grant  in  her  husband.  She  then  had  more  than  the 
possession  merely.  The  claim  of  Bernody  aside,  she  had  the 
legal  title  to  the  land,  bufwanted  the  evidence  of  that,  the  grant 
being  lost  or  destroyed,  and  when  the  government  of  the  United 
Slates  confirmed  her  title,  it  did  not  confer  a  title  upon  her; 
neither  would  the  subsequent  issuing  of  a  patent  by  the  Uni- 
ted States  effect  more  than  the  conveyance  to  her  of  whatever 
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claim  the  government  had  to  the  land,  and  this  was  the  effect  of 
the  confirmation;  for  by  confirming  a  title  which  was  created  by 
the  act  of  the  former  sovereign,  before  the  treaty  by  which  the 
United  States  acquired  the  domain,  this  government  acknowl- 
edges that  it  acquired  no  title  to  the  land,  thus  previously  granted, 
and  which  had  become  private  property.  In  Eslava  v.  Doe  ex 
dcin.  of  the  Eleirs  of  Farmer,  it  was,  we  think,  correctly  said, 
"that  the  act  of  confirmation  does  not  only  assume,  but  in  fact 
admits,  that  the  title  was  not  in  the  United  States  by  the  cession, 
as  it  admits  that  the  land  in  question  was  separated  from  the 
public  domain  before  the  treaty  was   made." — 7  Ala.  55S. 

S.  Having  shown  that  Mad.  Hidalgo  succeeded  to  her  bus- 
band's  title,  which  title  was  confirmed  in  her  by  the  act  of  1822, 
the  subsequent  survey,  &c.,  which  was  made  after  her  deaili, 
certainly  did  not  operate  to  change  the  title  out  of  her  and  vest 
it  in  another.  Its  effect  was  more  particularly  to  designate  and 
set  apart  the  land,  and  to  authorise  the  issuance  of  a  patent.  It 
was  but  cumulative  evidence  of  title,  enuring  to  the  benefit 
of  the  person  to  w'.iom  it  had  previously  been  confirmed,  or  to 
ber  heirs,  she  having  previously  died,  and  did  not  operate  to 
vest  title  in  the  vendee  of  Hidalgo;  for,  to  give  it  this  effect,  the 
survey  and  location  wouid  defeat  the  operation  of  the  confirma- 
tion, which  adjudged  the  title  to  be  in  Mad.  Hidalgo. 

It  is  unnecessary  for  us  to  dwell  upon  the  question,  whether 
the  possession  ol  Mad.  Hidalgo  was  adverse  to  that  of  Beinody. 
From  the  lime  slie  made  ilie  application  to  the  government 
commissioner  for  confirmation  of  her  title,  or,  to  speak  more  ac- 
curately, for  its  recognition,  there  can  be  no  doubt  of  tl;e  ad- 
verse character  of  her  clai:n.  This  itself  amounted  to  an  open 
and  notorious  assertion  of  a  hostile  adverse  claim;  and  we  think 
there  was  no  need  for  invoking  the  doctrine  of  relation  to  render 
it  adverse.  So  that  if  the  court  erred,  in  charijin^  that  the  con- 
firmation  related  back,  so  as  to  make  her  holding  adverse,  it  was 
in  no  sense  injurious  to  the  plaintiffs   in  error. 

We  have  shown,  in  the  previous  part  of  this  opinion,  that 
Mad.  Hidalgo,  having  the  title  to  the  lot  by  descent  from  her  hus- 
band, which  title  she  Hj«!*erio«l,  ns  .'e<jnired  by  the  act  of  Con- 
gress, and  which  has  bifu  duly  confirjued,  her  subsequent  hus- 
bands, having  entered  and  held  under  her  title,  obtained  no  in- 
terest in  tlie  fee.     Upon  her  death,  ber  will  passinv  no  title,  the 
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land  descended  upon  her  heirs,  and  as  they  commenced  this 
action  before  their  right  of  entry  was  barred  by  the  statute  of 
limitations,  it  follows  they  had  the  right  to  recover.  It  is  unne- 
cessary to  apply  the  views  here  expressed  to  the  several  charges 
of  the  court.  It  is  only  necessary  to  say,  in  conclusion,  thai 
tliose  charges  substantially  conform  to  them,  and  that,  after  the 
most  mature  deliberation  we  have  been  enabled  to  give  this 
case,  our  conclusion  is,  that  there  is  no  error  in  the  record,  and 
the  judgment  is  consequently  affirmed. 

Daegan,  C.  J.,  having  been  of  counsel,  did  not  sit  in  this  cause. 


BRALEY  vs.  CLARKE  &  PECK. 

2 .  An  order  for  a  mandamus,  to  compel  the  sheriff  to  accept  a  bond,  for 
the  trial  of  the  right  of  property  in  a  slave,  levied  on  under  attach- 
ment, is  not  such  a  judgment,  sentence,  or  decree,  as  will  support  a 
writ  of  error  sued  out  by  the  plaintiff  in  the  attachment  suit. 

2.  Whether,  in  such  case,  the  sheriff  himself  could  bring  the  action  of 
the  court  under  review  by  writ  of  error  1 — Quere. 

Error  to  the  Circuit  Court  of  Tuscaloosa.  Tried  before 
the  Hon.  Jno.  D.  Phelan. 

Wm.  Cochran,  for  the  plaintiff  in  error. 

Ormoxd,  for  the  defendants. 

DARGAN,  C.  J. — The  plaintiff  in  error  sued  out  an  attach- 
ment against  Francis  luge,  which  was  levied  by  the  sheriff  on  a 
negro  boy,  by  the  name  of  Jackson.  The  defendants  in  error, 
who  were  strangers  to  the  attachment  suit,  executed  a  bond,  pay- 
able to  the  plaintiff  in  the  attachment,  with  a  condition  that  if 
the  defendant  in  the  attachmejit  siiould  be  condemned  in  the 
action,  then  if  they  should  return  the  slave  to  the  sheriff,  the 
bond  should  be  void,  otherwise  to  remain  in  full  force.  A  judg- 
ment was  subsequently  rendered  against  Inge,  and  the  sheriff  de- 
manded the  slave  of  the  obligois,  whereupon,  Clarke,  one  of  the 
qbligors,  made  affidavit  that  the  slave  was  his  properly,  and  ten- 
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dered  a  bond  for  the  trial  of  the  right  of  property.  This  the 
sheriff  refused  to  accept,  and,  the  slave  not  having  been  deliv- 
ered, he  returned  the  replevy  bond  as  forfeited,  and  execution 
was  rfiervvards  issued  thereon  against  the  obligors.  At  the  next 
term  of  the  court,  the  defendants  moved  to  quash  the  execution, 
on  the  ground  that  no  execution  could  issue  on  the  bond  against 
them,  as  it  was  not  a  statutory  bond.  They  also  moved  for  a 
mandamus  against  the  sheriff,  to  compel  him  to  allow  the  claim 
to  be  interposed.  The  court  refused  the  motion  to  quash  the 
execution,  but  granted  the  motion  for  a  mandamus  to  compel 
the  sheriff  to  allow  the  claim  to  be  interposed.  To  review  the 
action  of  the  court  in  granting  the  mandamus  against  the  sheriff, 
this  writ  of  error  is  prosecuted. 

We  will  not  examine  the  question  raised  by  the  assignment 
of  error,  for  we  do  not  think  that  the  order  of  the  court  grant- 
ing a  mandamus  against  the  sheriff,  to  compel  him  to  allow  the 
claim  tendered  by  Clarke  to  be  interposed,  is  such  a  judgment 
as  will  warrant  the  issuance  of  this  writ  of  error.  A  writ  of  er- 
ror will  only  lie  to  a  judgment,  sentence,  or  decree,  that  is  final 
and  definitive  of  some  right  of  the  parties,  and  if  no  such  judg- 
ment be  rendered,  a  writ  of  error  ought  not  issue  to  review  the 
orders  of  the  court  pending  the  cause.  It  is  true,  that  a  writ  of 
error  will  lie  to  review  the  judgment  of  a  court  refusing  to  quash 
an  execution,  (Hester  et  al.  v.  Keith  &  Kelly,  1  Ala.  316 ', 
Lunsford  et  al.  v.  Richardson  &  O'Neal,  5  ib.  71S  ;)  but  in  those 
cases,  the  decision  was  conclusive  of  the  rights  of  the  parties, 
and  if  it  could  not  have  been  reviewed  on  error,  the  party, 
Against  whom  it  was  made,  would  have  been  without  remedy. 
But  in  the  case  before  us,  nothing  is  concluded  by  the  judgment 
of  the  court,  except  that  the  claim  should  be  interposed  ;  the 
execution  was  not  quashed,  nor  the  bond  held  for  nought.  The 
rights  of  tlie  parlies  to  the  slave  were  not  determined,  nor  in  any 
manner  definitely  settled,  and  therefore,  there  is  no  such  judg- 
ment as  would  wari^nt  the  issuance  of  this  writ  of  error*. 
Whether  llie  sheriff  could  have  prosecuted  a  writ  of  error  upon 
the  judgment  against  hir.i  awarding  the  rwandanius  is  a  question 
not  before  us,  but  the  plaintiff  in  the  attachment  is  not  entitled  to 
this  writ,  until  by  the  judgment  of  the  court  below  some  right 
of  his  is  finally  adjudicated.  It  may  be,  that  on  the  trial  of  the 
right  of  property  the  slave  would  be  condemned  ;  if  so,  there 
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would  be  no  need  of  this  writ  of  error;  but  if  not  condemned, 
then  the  right  of  the  plaintiff  would  be  finally  adjudicated,  and 
by  one  writ  of  error,  we  could  review  the  entire  case.  Let  the 
writ  of  error  be  dismissed. 


HARRIS  ET  AL.,  Exr's,  vs.   billingsley  et  al. 

1.  A  final  judgment  cannot,  at  a  term  subsequent  to  that  at  which  it  is 
rendered,  be  so  altered,  as  to  relieve  one  party  from  tl;e  costs,  anJ 
charge  the  other  with  them. 

Error  to  the  Orphans'  Court  of  Pickens. 
Peck  &  Hale,  for  the  plaintiffs. 
HuxTiNGTON,  for  the  defendants. 

DARGAN,  C  J. — The  plaintiffs  in  error,  as  executors, 
propounded  the  last  will  and  testament  of  Hudson  Harris,  de- 
ceased, for  probate  in  the  Orphans'  Court  of  Pickens.  Citation 
was  ordered  to  be  issued  to  the  next  of  kin,  and  the  record  shows 
that  the  defendants  in  error  appeared  and  contested  the  admis- 
sion of  said  will  to  probate.  Upon  the  trial,  however,  the  con- 
testants did  not  appear,  and  the  will  being  proved,  it  was  ordered 
to  be  recorded,  and  letters  testamentary  were  directed  to  be  is- 
sued to  the  plaintiffs,  as  executors;  and  it  was  adjudged  that  the 
plaintiffs  recover  of  the  defendants  all  costs,  except  the  cost  of 
the  subscribing  witnesses  to  said  will,  which  was  ordered  to  be 
paid  by  the  executors.  At  a  subsequent  term  of  the  Orphans' 
Court,  the  defendants  appeared,  and  moved  that  the  costs  be 
re-taxed,  and  charged  to  the  plaintiffs,  which  was  done.  To  re- 
verse this  judgment,  taxing  the  plaintiffs  with  the  costs,  they 
have  brought  a  writ  of  error  to  this  court. 

In  the  case  of  Noland  v.  Lock,  16  Ala.  52,  we  held  that  the 
Orphans'  Court  had  not  the  power  to  vacate  a  judgment  for 
costs  as  to  one  party,  and  adjudge  them  against  the  other,  at  a 
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term  of  the  court  subsequent  to  that  at  which  the  judgment  was 
rendered.  In  the  case  of  King  v.  Reynolds,  decided  at  the  pres- 
ent term,  we  held  that  no  court  could  aher  its  final  judgments 
after  the  term  at  which  they  were  rendered,  unless  it  be  to  cor- 
rect clerical  omissions  or  misprisions.  These  anthorities  show 
that  the  Orphans'  Court  erred  in  attempting  to  render  the  judg- 
ment for  costs  against  the  plaintiffs  in  error,  at  a  term  subse- 
quent to  the  final  judgment.  When  a  judgment  is  perfect,  and 
the  term  of  the  court  ended,  if  we  could  permit  an  inferior  court 
to  alter  its  final  judgment,  there  would  be  no  end  of  litigation, 
nothing  fixed  or  certain  by  the  recovery  of  a  judgment. 

Let  the  judgment  of  the  Orphans'  Court,  taxing  the  plaintiffs 
with  costs,  be  reversed. 


CARPENTER  &  WIFE  vs.  HALL  et  als. 

1 .  Whetlier  a  bill  is  multifarious,  or  not,  does  not  depend  on  the  state- 
ments alone,  but  also  on  the  prayer  of  the  bill.  Where,  therefore,  a 
bill,  filed  by  two  to  recover  a  joint  demand,  contains  likewise  a  state- 
ment of  facts  that  would  entitle  one  of  them  to  a  decree  for  a  sepa- 
rate demand  against  the  same  defendant  the  bill  is  not  liable  to  a  de- 
murrer for  multifariousness,  unless  relief  is  prayed  as  to  the  separate 
demand. 

2,  A  bill  which  seeks  relief  against  the  same  defendant  for  an  equita- 
ble demand,  and  another  distinct  demand  of  purely  legal  cognizance, 

•  is  not  multifarious,  altliough  it  prays  relief  as  to  both. 

Error  to  the  Chancery  Court  of  Mobile.  Tried  before  the 
Hon.  J.  W.  Lesesne. 

The  bill  in  this  case  was  filed  by  Samuel  A.  Carpenter  and 
tiis  wife,  the  latter  of  whom  was  the  daughter  of  Charles  Hall, 
deceased,  against  the  defendants  in  error,  who  are  heirs  at  law 
of  the  deceased,  and  the  executors  of  his  supposed  will.  The 
bill  charges  that  the  instrument  admitted  to  probate  as  the  will 
of  the  deceased  is  not  his  will,  and  seeks  to  set  it  aside  and  hare 
a  discover)',  account  and  distribution  of  his  estate  as  of  one  who 
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had  died  intestate.  The  bill  further  charges  that  the  estate  owed 
the  said  Samuel  A.  Carpenter  a  debt,  which  was  unsettled,  and 
alleges  that  it  will  be  necessary  to  ascertain  and  settle  the  amount 
of  that  debt;  also  that  the  defendants  have  embraced  in  the  in- 
ventory of  the  estate  certain  slaves,  which,  as  well  as  the  profits 
derived  from  them,  they  claim  as  assets  thereof,  but  that  said 
slaves  are  in  reality  the  property  of  the  said  Samuel  A.  Carpen- 
ter, and  that  they  and  the  profits  derived  from  them  should  be 
Separated  from  the  assets  of  the  estate  and  not  be  taken  into  the 
distribution. 

The  prayer  of  the  bill  is — that  the  probate  of  the  will  be  vaca- 
ted and  annulled,  and  the  letters  testamentary  be  revoked ;  that 
an  account  be  taken  of  the  assets,  and  of  the  debts  of  the  estate 
and  all  payments  made  thereof,  &c. 

There  is  no  prayer,  founded  on  the  allegations  in  the  bill, 
touching  the  individual  demands  of  Samuel  A.  Carpenter  against 
the  estate,  nor  ths  slaves  mentioned  in  the  bill.  There  was  a 
demurrer  to  the  bill  for  multifariousness,  in  uniting  the  claim  for 
the  distributive  share  of  Mrs.  Carpenter  with  that  of  Samuel  A. 
Carpenter  individually,  which  demurrer  the  court  sustained. 
The  sustaining  of  this  demurrer  is  the  ei^or  now  assigned. 

Stewart,  for  the  plaintiffs  in  error. 
Campbell,  for  the  defendants. 

D ARGAN,  C.  J. — If  the  object  of  this  bill  was  to  recover 
a  distributive  share  of  the  estate  of  Charles  Hall,  deceased,  to 
which  the  complainants  allege  they  are  entitled,  and  also,  to  re- 
cover an  equitable  demand  due  to  Samuel  A.  Carpenter  from  the 
same  estate,  then  the  objection  for  multifariousness  ought  to  prevail; 
for  I  do  not  think  that  any  case  can  be  found,  where  a  bill  has 
been  allowed,  which  sought  to  recover  a  joint  demand  in  favor 
of  two.  and  also  a  separate  demand  in  favor  of  one  of  the  com- 
|)Iainants,  when  the  separate  and  joint  demands  were  in  no  wise 
connected  with  each  other. — Maud  v.  Acklom,  2  Sim.  331 ; 
Dew  V.  Clarke.  2  S.  &  Stu.  lOS — see  also,  Finley  v.  Harri- 
son, 5  J.  J.  Marshall. 

But  whether  a  bill  is  multifarious  or  not,  does  not  depend  on 
the  statements  alone  which  it  contains,  but  also  upon  the  prayer 
for   relief.     For  instance,  if  a  bill  was   filed   by   two,   to   re- 
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cover  a  joint  demand,  and  it  also  contained  a  statement  of  facts 
that  would  entitle  one  of  the  complainants  to  a  separate  demand 
against  the  same  defendant,  but  no  relief  was  prayed  in  regard 
to  the  separate  demand,  then  the  bill  would  not  be  liable  to  the 
objection  of  multifariousness. — Dick  v.  Dick,  1  Hogan,  290. 

Testing  the  bill  in  the  case  before  us  by  these  rules,  we  think 
the  chancellor  erred  in  holding  the  bill  to  be  multifarious,  for 
no  relief  is  prayed  touching  the  debt  and  the  two  slaves,  alleged 
to  be  the  exclusive  right  of  Carpenter,  or  to  belong  to  him  alone. 
But  it  is  contended  that  Carpenter  has  a  complete  remedy  at 
law  to  recover  his  individual  claims.  If  this  were  so,  and  if 
equity  could  not  afibrd  him  relief,  because  his  individual  claims 
against  the  estate  were  exclusively  of  legal  cognizance,  that 
would  only  be  another  reason  to  show  that  the  bill  is  not  multi- 
farious ;  for  if  a  bill  sets  forth  one  ground  of  equitable  relief,  and 
should  also  contain  a  statement,  which  would  give  another  claim 
at  law  against  the  same  defendant,  but  wholly  disconnected  with 
the  equitable  demand,  then  it  is  said  the  bill  would  not  be  multi- 
farious, even  if  it  prayed  relief,  as  well  in  reference  to  the  legal 
as  the  equitable  demand. — Varick  v.  Smith,  5  Paige,  137. 
But  inasmuch  as  no  relief  is  prayed  in  regard  to  the  separate 
demands  of  Carpenter,  whether  they  be  of  legal  or  equitable 
cognizance,  they  cannot,  from  being  stated  merely,  render  the 
bill  fatally  defective.  The  court  erred  in  dismissing  the  bill 
upon  the  demurrer,  and  the  decree  must  be  reversed  and  the 
cause  remanded. 


WOLFE  vs.  PARHAM. 

1 .  When,  on  an  appeal  from  a  justice's  court,  the  original  papers  and 
judgment  entry  are  sent  up,  properly  certified  by  the  justice,  the  Ap- 
pellate Court,  without  otlier  proof  •f  their  execution  or  identity  than 
iliat  afforded  by  tl»e  justice's  certificate,  will  look  to  them  as  evidenct 
of  what  was  done  before  him  in  the  cause. 

2.  There  is  no  error  in  making  the  affidavit,  prescribed  by  the  statute 

30 
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as  a  pre-requisite  to  the  issuance  of  a  commission  to  take  the  depo- 
sition of  a  witness,  before  the  clerk  of  the  court  in  which  the  cause 
is  pending ;  nor  in  the  commissioner  being-  directed  by  the  commis- 
sion to  fake  the  deposition  on  '-to-morrow,"'  the  commission  bearing 
a  specific  date;  nor  in  the  commissioner  taking  the  deposition  witli- 
oiit  being  himself  sworn,  there  being  no  such  requirement  iu  the 
statute. 

3.  Where,  on  the  trial  of  the  issue,  whether  W.  is  indebted  to  T.,  it  is 
shown  that  W.  agreed,  if  T.  would  go  to  Mississippi  and  take  three 
slaves,  and  deliver  them  to  him  in  Mobile,  he  would  give  him  one  of 
them,  or  a  sum  equal  to  one-third  the  value  of  the  three,  and  that  T^ 
in  pursuance  of  the  contract,  went  to  Mississippi  and  brought  and 
delivered  two  of  the  slaves  to  W.,  and  that  W.  with  the  assistance  of 
T.,  afterwards  obtained  possession  of  the  third,  proof  that  W.  subse- 
quently filed  a  bill  against  McR.,  Z.,  and  L.,  for  the  recovery  of  said 
slaves,  and  compromised  the  suit  by  receiving  from  them.  $1800,  is 
not  irrelevant,  as  it  tends  to  show  that  the  slaves  were  the  property 
of  W.  and  under  his  control,  and  that  he  had  disposed  of  them  as  his 
own — and  also  to  show  an  election  on  the  part  of  W.,  if  any  thing 
was  due  to  T.,  to  pay  him  in  money,  rather  than  in  one  of  the  slaves. 

4.  If  a  person,  employed  to  do  a  particular  service,  complies  fully  with 
his  engagement,  or  partially  complies,  and  a  further  compliance  i& 
waived  by  the  employer,  he  cannot  be  deprived  of  his  compensation 
by  the  act  of  a  stranger,  to  which  he  is  neither  a  party,  nor  privy. 

5.  Where  a  contract  for  service  is  entire,  there  must  be  a  complete  per- 
formance to  entitle  the  party  employed  to  the  stipulated  compensa- 
tion ;  and  the  contract  is  said  to  be  entire,  when  a  gross  sum  is  to  be 
paid  for  a  certain  and  definite  consideration. 

6.  Where  there  is  evidence,  tending  to  show  that  a  contract  for  service 
was  entire,  and  had  been  but  partially  performed,  a  charge,  predica- 
ted on  that  hypothesis,  that  the  party,  by  whom  the  service  was  to 
have  been  rendered,  is  not  entitled  to  recover,  cannot  be  refused,  on 
the  ground  that  there  is  other  evidence  conducing  to  show  a  waiver 
of  full  performance. 

7.  Where  one,  for  a  stipulated  compensation,  undertakes  to  go  to  Mis- 
sissippi and  take  three  slaves,  supposed  to  be  in  the  possession  of 
some  person  there,  and  deliver  them  to  the  owner  in  Mobile,  no  time 
for  their  delivery  being  fixed,  the  law  will  allow  him  a  reasonable 
time  within  which  to  comply  with  his  undertaking,  and  it  cannot  be 
assumed  as  a  legal  conclusion,  that  the  acceptance  by  the  owner  of 
two  of  the  slaves  is  a  waiver  of  the  entire  fulfilment  of  the  contract, 
but  it  should  be  left  to  the  jury  to  determine  whether,  under  the  cir- 
cumstances, such  acceptance  was  intended  as  a  waiver  or  not. 

8.  Where  one  contracts  to  pay  for  a  certain  service  in  specific  proper- 
ty, or  in  money,  the  alternate  stipulation  is  for  his  benefit,  and  it  is 
for  him  to  elect  as  to  the  mode  of  payment,  but  if  he  loses  the  prop- 
erty by  title  paramount,  or  voluntarily  disposes  of  it,  his  election  is 
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determined,  and.  the  service  being  performed  in  full,  or  in  part  and 
waived  as  to  the  balance,  he  will  be  liable  in  indebita(.m  assumpsit  for 
the  monied  compensation,  or  a  reasonable  part  thereof. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Branri;, 

The  defendant  in  error  caused  a  summons  of  garnishment  to 
be  served  on  the  plaintiff  in  error,  requiring  him  to  appear  be- 
fore, a  justice's  court,  to  which  the  writ  was  returnable,  and  an- 
swer what  he  was  indebted  to  one  Albert  G.  Tucker.  The  gar- 
nishee answered  and  denied  all  indebtedness,  and  the  defendant 
in  error  having  contested  bis  answer,  an  issue  was  made  up  and 
tried,  and  a  judgment  rendered  by  the  justice  against  the  gar- 
nishee. From  this  judgment  there  was  an  appeal  to  the  Cir- 
cuit Court,  where  the  case  was  tried  de  novo.  On  the  trial  in 
the  Circuit  Court,  the  defendant  in  error,  to  show  a  judgment 
against  Tucker,  offered  in  evidence  the  papers  in  the  suit  be- 
tween them  before  the  justice  and  the  certi6cate  of  the  justice 
showing  the  rendition  of  the  judgment.  To  this  evidence,  the 
garnishee  objected,  on  the  ground  that  a  justice's  court  is  not  a 

,: court  of  record,  but  the  court  overruled  the  objection  and  the 
evidence  was  admitted.  To  prove  an  indebtedness  from  the 
garnishee  to  Tucker,  he  then  introduced  testimony  to  show  that 
the  garnishee  employed  Tucker  to  go  to  Mississippi,  and  take 
and  bring  to  Mobile  three  negroes  that  were  claimed  by  the  gar- 
nishee, and  were  supposed  to  be  in  the  possession  of  some  per- 
son in  that  State,  for  which  service  Tucker  was  to  receive  one 
of  the  negroes,  or  one  third  the  value  of  the  three;  that  Tucker 
succeeded  in  bringing  to  Mobile  two  of  the  negroes,  and  that  Iiq 
and  the  garnishee  afterwards  got  possession  of  the  third.  These 
facts  were  proved  by  the  deposition  of  one  Mabry,  to  the  admis- 
sibility of  which  deposition  the  garnishee  objected,   "because 

^  tbe  commission  staled  the  deposition  was  to  be  taken  to-morrow 
(though  it  bore  a  specific  date) — because  the  commissioner, 
who  swore  the  witness,  was  not  himself  sworn,  and  because  the 
Y  affidavit  was  made  before  the  clerk  of  the  Circuit  Court."  These 
several  objections  were  overruled  and  the  deposition  was  read. 
The  defendant  in  error  also  offered  in  evidence  the  deposition 
of  the  Hon.  E.  S.  Dargan,  going  to  show  that  he  had  filed  a  bill 
in  chancery  in  behalf  of  the  garnishee  and  Mabry  against  M.  J« 


444  ALABAMA. 


Wolfe  V.  Parham. 


McRea,  of  Mississippi,  and  Zunts  &  Lang,  of  Mobile,  for  the 
recovery  of  three  negroes,  and  that  the  suit  was  compromised  by 
the  defendants  paying  eighteen  hundred  dollars,  which  sum,  af- 
ter deducting  the  fee  of  the  witness,  was  divided  between  the 
garnishee  and  Mabry — the  garnishee,  on  the  order  of  Mabry,  re- 
ceiving the  largest  share.     The  garnishee  objected  to  this  testi- 
mony on  the  ground  of  irrelevancy,  but  the  court,  upon  the  as- 
surance of  the  counsel  of  defendant  in  error  that  he  would  show 
that  the  negroes,  for  which  the  bill  was  filed,  were  the  same  ne- 
groes that  Tucker  was  employed  to  bring  from  Mississippi,  over- 
ruled the  objection  and  the  deposition  was  permitted  to  be  read 
to  the  jury.     The  garnishee  proved   that  before  the  service  of 
garnishment,  M.  J.  McRea  brought  an  action  of  detinue  against 
him,  and  re-possessed  himself  of  the  negroes  that  had  been  taken 
by  the  defendant  in  error,  and  placed  in  his,  the  garnishee's  pos- 
session.    These  are  all  the  facts  that  the  bill  of  exceptions  sets 
out.     The  court  charged  the  jury  that  upon  the  promise  made 
by  Wolfe  to  Tucker  an  action  of  indebitatus  assumpsit  would 
lie,  and  if  they  should  ascertain  from  the  evidence   that  the 
amount  due  Tucker  by  Wolfe  was  equal  to  the  plaintiff's  claim 
against  Tucker,  they  should  find  for  the  plaintiff.     The  defend- 
ant asked  the  court  to  charge  the  jury,  first,  that  if  the  negroes 
were  taken  out  of  his  possession  by  action  of  detinue  before  the 
service  of  garnishment,  the  plaintiff  could  not  recover;  second- 
ly, that  if  the  contract  was  an  entire  contract  to  take  and  deliver 
in  Mobile  three  negroes  and  Tucker  delivered  but  two,  the  plain- 
tiff could  tiot  recover.     The  court  refused  each  of  these  charges, 
and  in  reference  to  the  subject  of  the  last,  charged  the  jury  that, 
•  admitting  the  contract  to  have  been  originally  entire,  yet  if  Wolfe 
took  and  accepted  the  two  negroes,  Tucker  would  be  entitled 
lo  recover  whatever  his  services  for  taking  and  restoring  them 
to  Wolfe  might  be  reasonably  worth,  and  to  enable  the  jury  to 
arrive  at  the  proper  amount  to  be  paid   for  such  service,   they 
might  take  into  consideration  a  pro  rata  estimate  on  the  basis  of 
the  amount,  agreed  to  be  given  for  the  delivery  of  the  three  ne- 
trroes.     To  the  several  rulings  of  the  court  in  the  admission  of 
evidence,  to  the  charges  given  and  to  the  refusal  to  charge  as 
'.requested,  the  defendant  below  excepted  and  now  assigns  them 

',a8  .error. 
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D.  Smith,  for  the  plainiifFin  error: 

1.  Papers  and  certificate  of  justice  of  the  peace  were  notevi*,; 
dence. — Bullock  v.  Ogburn,  13  Ala.  346;  McCaskel  v.  Ama-, 
rine,  12  ib.  17  ;  Jones  v.  Davis,  2  ib.  730 ;  Scott  v.  McNairy,  t 
1  Stew.  315. 

2.  The  evidence  shows  a  failure  of  considera'.ion,  even  if 
there  was  an  agreement  proven.  Wolfe  could  certainly  be  under 
no  oMiojation  to  give  Tucker  one  of  the  neorroes,  if  both  were 
taken  from  him  by  legal  process.  .^ 

3.  No  judgment  can  be  rendered  for  property,  but  for  money 
only  upon  a  garnishment. — Winus  v.  Parker  &  Coffman,  1 
Ala.  421.  ,j 

4.  The  evidence  of  Judge  Dargan,  although  admitted  for 
what  it  is  worth,  ought  not  to  have  been  allowed  to  go  to  the 
jury  ;  it  has  no  connection  with  the  matter  in  issue,  and  if  it  shows 
any  thing,  is  directly  contrar}  to  claim  of  plaintiffs  below. 

5.  There  was  no  proof  whether  Tucker  had  made  an  election 
to  take  one  of  the  negroes  or  its  value.  If  he  had  elected  to 
take  one  of  the  negroes,  the  presumption  is  that  he  had  got  one 
of  them. 

6.  The  deposition  never  could  be  taken;  it  is  appointed  to  be 
taken  "to-morrow," — "to-morrow  never  yet  rose  or  set  on  any 
man."     An  indebitatus  assumpsit,  or  a  garnishment,  would  not 
lie  upon  the  contract  attempted   to   be    proven. — Walker  v.j 
McGehee,  1 1  Ala.  273.     The  commissioner  who  took  the  depo- 
sition should  have  been  sworn;  judges,  jurors,  altornies,  witness 
es,  interpreters  are  sworn. — See  Glover  v.  Willings,  2  Stew.- 
&  Port.  28. 

If  the  evidence  shows  any  contract,  it  is  an  entire  contract, 
which  has  never  been  complied  with.  There  is  no  sufficient 
proof  of  acceptance  on  the  part  of  Wolfe  of  the  two  negroes, 
which  were  immediately  afterwards  taken  from  him  by  writ  of 
detinue. —  Wright  v.  Turner,  1  Stew.  29 ;  Givhan  v.  Daily,  4 
Ala.  33G  ;  Pettigrue  v.  Bishop,  3  ib.  340;  Brumby  v.  Smith,  ibij 
676.  ,i 

Rapier,  for  the  defendant : 

1.  The  papers  in  a  case  before  a  justice  of  the  peace,  togeth- 
er with  his  certificate,  are  at  least  j)rima  fiicic  evidence  of  the 
judgment  and  proceedings  before  him.     This  court  has  never 
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decided  otherwise. — See  1  Stew.  315,  and  other  decisions  cited 
to  this  point  in  plaintiff's  brief.  In  cases  of  the  trial  of  the  right 
of  property  removed  from  justice's  courts,  executions  issued  by 
the  justices  have  been  admitted  in  evidence  in  the  appellate 
courts,  without  proof  of  their  genuineness. — 1  S.  &  Port.  472 ; 
3  Ala.  150. 

2.  An  affidavit  may  be  now  made  in  any  case,  before  the 
clerk  of  Circuit  or  County  Court,  for  the  purpose  of  getting  a 
commission  to  take  testimony. — Clay's  Dig. '^'^  1  and  2,  p.  164, 
and  §  J4,  p.  167. 

3.  It  has  never  been  the  practice  in  this  State  to  require  that 
the  commissioner  appointed  to  take  testimony  should  himself  be 
sworn,  nor  does  the  statute  direct  it. 

4.  Touching  the  evidence  of  Judge  Dargan,  as  set  forth  in 
the  bill  of  exceptions,  these  principles  will  apply,  that  inferior 
cumulative  evidence  to  the  same  point  is  no  reason  for  reversing 
a  judgment,  though  improperly  admitted,  (9  Ala.  134,)  and  a 
judgment  will  not  be  reversed  because  testimony  unnecessary 
and  superfluous,  but  which  could  not  have  misled  the  jury,  has 
been  permitted  to  be  adduced  by  the  successful  party. — 8  Ala. 
725. 

5.  The  charge  asked  in  reference  to  the  entirety  of  the  con- 
tract was  properly  declined,  first,  because  it  was  abstract,  second- 
ly, because  it  was  illegal.  The  charge  given  was  correct. — 4 
Ala.   108;  Story  on  Contracts,  741. 

6.  It  is  deemed  unnecessary  to  cite  authority  in  reference  to 
the  other  questions  raised. 

CHILTON,  J. — The  first  question  is,  whether  upon  the 
trial  of  a  contest  between  the  plaintiff  and  the  garnishee,  upon  an 
appeal  from  a  justice  of  the  peace,  the  court  may  look  to  the 
original  papers,  and  the  copy  of  the  judgment,  entered  upon  the 
justice's  docket,  and  certified  by  him  to  the  Circuit  Court,  for 
the  purpose  of  deterijiining  whether  the  plaintiff  had  obtained  a 
judgment  against  the  original  debtor. 

The  statute  requires  the  justice,  when  an  appeal  is  taken  with- 
in the  prescribed  time,  to  send  up  to  the  clerk  of  the  court,  to 
which  the  appeal  is  taken,  a  statement  of  the  case,  with  all  the 
papers  and  the  bond  thereunto  belonging. — Clay's  Dig.  314,  ^ 
9.     By  the  11th  section,  (page  315,)  it  is  provided,  that  whea 
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such  cause  is  removed  into  any  court  by  appeal,  &c.,  and  thc^ 
judgment  of  the  justice  is  affirmed,  judgment  shall  be  enteredj* 
against  the  security,  as  well  as  the  principal,  and  execution  may  ^ 
issue  against  both  of  them,  &c.     These  and  several  other  stal-  • 
ules,  which  might  be  refered  to,  show  that,  although  the  pro- 
ceedings had  in  the  cause  before  the  justice  are  not,  properly 
speaking,  matters  of  record,  yet  when  the  papers  and  judgment 
entries  are  sent  up,  properly  certified  by  the  justice,  the  appel- 
late court  will  regard  them  as  papers  in  the  cause,  and  will  look  v 
to  them,  without  proof  of  their  execution  or  identity,  further  thaa,, 
such  as  the  justice's  certificate  may  afford,  for  the  purpose  of  as-- 
certaining  what  was  done  in  the  cause  before  the  justice.     There 
was,  therefore,  no  error  in  regarding  them  as  evidence  of  a  judg- 
ment had  in  the  cause  before  the  justice  in  favor  of  Parhain 
against  Tucker. 

2.  Several  objections  were  taken  to  the  deposition  of  one 
Mabry,  respecting  the  regularity  of  taking  it,  but  as  the  bill  of 
exceptions  does  not  set  out  the  affidavit,  commission,  or  depo- 
sition, or  show  that  the  grounds  of  the  objection  were  sustained 
by  them,  we  cannot  revise  the  action  of  the  primary  court  upon 
them.  We  may,  however,  observe  that  the  objections,  so  far  as 
they  are  disclosed  by  the  record,  have  no  force  in  them;  that  it 
was  proper  te  make  the  affidavit  of  the  materiality  of  the  testi- 
mony, &c.,  before  the  clerk  of  the  court,  where  the  suit  was 
pending  (Clay's  Dig.  p.  64-5,  §§  1,  2,  3;) — that  the  commis- 
sion directed  the  comn)issiouer  to  take  the  deposition  "  on  to- 
morrow," the  coramissioa  bearing  a  specified  date,  was  regular; 
and  the  fact  that  the  commissioner  was  not  sworn  furnished  no 
reason  for  rejecting  the  deposition,  as  the  statute  does  not  rer 
quire  them  to  be  sworn.  .1 

3.  As  proof  of  indebtedness  on  the  part  of  Wolfe  to  Tucker, 
the  plaintiff  below  introduced  testimony  to  show  that  Wolfe  had 
employed  Tucker  to  go  to  the  State  of  Mississippi,  and  to  take 
and  bring  to  him  at  Mobile  three  negro  slaves,  claimed  by  Wolfe 
a&  his  properly,  but  which  were  then  supposed  to  be  in  the  pos- 
session of  some  one  in  the  State  of  Mississippi ;  and  that  for  this 
service  ha  agreed  to  give  Tucker  one  of  said  slaves,  or  a  sum 
equal  lo  one-third  the  value  of  them.  It  was  shown  that  Tuck- 
er jjiid  succeeded  in  taking  and  bringing  to  Mobile  two  of  said 
•lares,  aod  that  afterwards  Wolfe  and  Tucker  obtained  posses-. 
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gion  of  the  third  negro,  and  that  ihey  all  went  into  Wolfe's  pos-^ 
session  in  Mobile.  The  plaintiff  then  offered  the  testimony  of 
E.  S.  Dargan,  which  showed,  that,  as  a  solicitor  in  chancery,  he 
had  filed  a  bill  for  Wolfe  and  one  Mabry  against  M.  J.  McRea, 
of  Mississippi,  and  Zunts  and  Lang,  of  Mobile,  for  the  recovery 
of  three  negro  slaves,  and  that  the  parties  compromised  said  suit, 
the  defendants  paying  $1800,  out  of  which  his  fee  was  deduct- 
ed, and  the  remainder  was  divided  between  Wolfe  and  Mabry, 
the  greater  portion,  however,  to  Wolfe.  This  proof  was  object- 
ed to  on  the  ground  that  it  was  irrelevant,  but,  upon  the  decla- 
ration of  the  counsel  for  the  plaintiff,  that  he  would  introduce 
proof  to  show  that  these  were  the  same  slaves  brought  by  Tuck- 
er from  Mississippi,  ^he  objection  was  overruled.  Whether  the 
proof  proposed  to  be  made,  as  to  the  identity  of  the  slaves,  was 
afterwards  in  fact  made,  the  record  does  not  disclose,  but  we 
must  presume  it  was,  otherwise  the  bill  of  exceptions  would 
have  shown  it.  Thus  considered,  we  think  the  testimony  was 
not  wholly  irrelevant,  as  it  tended  to  show  the  slaves  were  the 
property  and  under  the  control  of  Wolfe,  and  that  he  had  dis- 
posed of  them  as  his  own,  and  as  showing  that  Wolfe  elected, 
if  any  thing  was  due  Tucker,  to  pay  in  money  rather  than  in  one 
of  said  slaves. 

4.  It  was  also  shown  that  after  the  slaves  came  to  the  posses- 
sion of  Wolfe,  one  McRea  obtained  possession  of  them  from 
him  by  action  of  detinue.  The  court  was  asked  to  charge  that 
if  the  slaves  had  been  taken  out  of  the  possession  of  Wolfe,  be- 
fore the  service  of  the  garnishment,  then  the  plaintiff  could  not 
recover.  This  charge  the  court  refused,  and  we  think,  very 
properly;  for  if  Tucker  had  complied  with  his  contract,  or  its 
full  execution  had  been  waived  by  Wolfe,  and  he  had  only  par- 
tially executed  it,  he  could  not  be  deprived  of  his  compensation 
by  the  act  of  a  third  party,  to  which  he  was  in  no  wise  privy. 

5  &  6.  There  was  some  evidence,  tending  to  prove  that  the  con- 
tract between  Wolfe  and  Tucker  was  entire,  and  that  the  latter 
had  only  partially  complied  with  it — had  taken  and  delivered 
two  only  of  the  three  slaves,  which  he  engaged  to  deliver  to 
Wolfe.  Without  expressing  any  opinion  as  to  the  weight  this 
evidence  would  be  entitled  to  before  the  jury,  we  think  it  was 
sufficient  to  authorise  the  counsel  for  the  defendant  below  to  ask 
the  court  to  charge,  '•  that  if  the  contract  was  entire,  to  lake  and 
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deliver  to  Wolfe  three  negroes,  and  Tucker  only  delivered  two, 
the  plaintiff  was  not  entitled  to  recover."  This  charge  was  ask- 
ed and  refused,  and  we  think  it  very  clear  the  court  in  its  refu<' 
sal  committed  an  error.  Where  the  contract  is  entire,  there 
must  be  a  complete  performance  to  entitle  the  party  to  the  stipu- 
lated compensation. — Stewart  v.  Weaver,  12  Ala.  540  ;  Story 
on  Contracts  §§  480-1;  Nesbit  v.  Drew,  17  Ala.  379  ;  Leaird 
V.  Davis,  ib.  448 ;  1  Story's  Eq.  Juris.  470.  And  the  contract 
is  said  to  be  entire  when  a  gross  sum  is  to  be  paid  for  a  certain 
and  definite  consideration. — Story  on  Contracts,  <^  22.  This 
charge  was  proper  and  should  have  been  given  as  it  was  asked. 
That  there  was  evidence,  also,  conducing  to  show  a  waiver,  on 
the  part  of  Wolfe,  of  the  entire  fulfilment  of  the  contract  on  the 
part  of  Tucker,  would  render  it  proper  for  the  court  to  give 
other  instructions  suited  to  this  phase  of  the  case,  but  furnished 
no  ground  for  refusing  the  instruction,  predicated  upon  the  con- 
trary hypothesis,  which  the  proof  tended  to  establish. 

7.  Such  contracts  may  become  several  by  the  consent  of  the 
parties,  either  express  or  implied.  Ordinarily,  the  acceptance 
of  a  part  performance,  without  objection,  is  regarded  as  a  waiver 
of  the  entire  fulfilment  by  the  other  party.  As  if  a  person  agrees 
to  pay  a  certain  gross  sum  for  three  particular  slaves,  to  be  de- 
livered by  a  certain  time,  and  the  vendor,  from  casualty  or  other 
cause,  is  enabled  to  deliver  but  two,  the  acceptance  of  the  two, 
without  objection,  is  a  waiver  of  the  entirety  of  the  contract,  and 
entitles  the  vendor  lo  recover  their  ratable  value. — Story  on 
Contracts,  "^  25,  and  cases  cited  in  notes.  But  I  apprehend  we 
must  look  to  the  nature  of  the  contract,  the  manner  in  which  it 
is  to  be  performed,  as  well  as  to  the  subject  matter  of  it,  to  ascer- 
tain the  effect  of  a  partial  performance  upon  the  rights  of  the 
parties  growing  out  of  it.  Where  the  contract  provides  for  the 
delivery  of  ponderous  articles,  which  according  to  the  custom  of 
ihe  country  are  lo  be  delivered  in  parcels,  or  by  wagon  loads, 
in  such  case,  though  the  party  may  accept  a  portion  thereof  in 
the  course  of  delivery,  he  is  not  bound  to  pay  until  the  whole  is 
delivered. — McGehee  v.  Hill,  1  Ala.  140.  So  in  the  case  be- 
fore us,  considering  the  nature  of  the  undertaking  and  the  char- 
acter of  the  property,  we  think  that  if  the  slaves  belonged  to 
Wolfe,  when  two  of  them  were  delivered,  and  were  accepted 
by  him,  he  had  the  right  to  receive  them,  without  waiving  his 
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right  to  insist  upon  the  entire  fulfilment  of  the  contract  on  the 
part  of  Tucker.  No  time  being  fixed,  when  he  should  deliver  the 
slaves,  the  law  allowed  Tucker  a  reasonable  period  within  which 
to  comply  fully  with  his  engagement,  and  Wolfe  had  the  right 
to  treat  the  delivery  of  the  two  as  in  the  progress  of  completing 
the  contract,  and  to  insist  upon  the  delivery  of  the  third,  as  a 
condition  precedent  to  Tucker's  right  to  recover.  Whether, 
however,  he  thus  accepted  them,  or  received  them  as  a  com- 
pletion of  Tucker's  engagement,  as  far  as  his  compliance  was 
practicable,  is  a  question,  which,  under  the  circumstances  of  this 
case,  should  have  been  left  to  the  jury.  It  is  very  clear,  from 
the  evidence  disclosed  by  this  record,  that  the  court  could  not 
properly  assert,  as  a  legal  consequence  of  the  acceptance  of  the 
two  slaves,  that  Wolfe  waived  an  entire  compliance  on  the  part 
of  Tucker,  thereby  entitling  the  latter  to  recover  a  reasonable 
compensation  for  his  services.  Such  is  the  effect  of  the  charge 
which  the  court  gave,  and  which  was  also  erroneous. 

8.  But  it  is  insisted  that  there  is  no  proof  that  Tucker  ever 
made  his  election,  whether  he  would  take  one  of  the  slaves,  or 
a  sum  in  money  equal  to  one  third  their  value,  and  that  conse- 
quently, the  interest  going  to  him  cannot  be  the  subject  of  gar- 
nishment. To  this  we  reply  that  Wolfe  is  the  promissor.  The 
stipulation  to  let  Tucker  have  one  of  the  negroes,  or  to  pay  so 
much  in  money,  was  intended  for  his  benefit,  and  he,  and  not 
Tucker,  was  the  party  to  make  the  election.  If,  therefore,  the 
contract  was  complied  with  by  Tucker,  and  Wolfe,  either  by 
the  loss  of  the  slaves  by  title  paramount,  or  by  voluntarily  dis- 
posing of  them  in  the  arrangement  of  compromise,  as  deposed 
to  by  Judge  Dargan,  has  become  disabled  from  letting  Tucker 
have  one  of  the  slaves,  this  terminates  his  election,  and  imposes 
on  him  the  obligation  to  pay  the  monied  compensation,  for  which 
indebitatus  assumpsit  will  lie.  So  also,  if  the  entire  contract 
was  waived,  and  a  partial  performance  accepted  on  the  part  of 
W^olfe,  whereby  a  right  of  action  accrued  to  recover  a  reasonar 
ble  compensation,  then  the  process  of  garnishment  lies  to  sub- 
ject the  demand  to  the  satisfaction  of  Tucker's  indebtedness. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


Dargan,  C.  J.,  not  sitting. 
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1.  The  statute,  giving  damages  at  the  rate  of  ten  per  cent,  on  the  af« , 
fimiance  of  judgment  in  this  court,  when  the  defendant  below  is  the 
plaintiff  in  error  and  has  superseded  the  judgment,  applies  to  judg- 
ments for  specific  money  demands  only,  and  does  not  embrace  judg- 
ments of  condemnation  in  trials  of  the  right  of  property. 

2.  A  judgment  in  this  court,  which  awards  ten  per  cent,  damages  on 
affirmance  of  a  judgment  of  condemnation  in  a  trial  of  the  right  of,, 

.  property,  is  too  uncertain  to  enable  the  clerk  of  the  court  below  to  . 
compute  or  ascertain  the  amount  of  damages,  and  to  that  extent  is  ' 
consequently  void. 

3.  The  bond  prescribed  by  the  3d  section  of  the  act  of  1828,  (Clay's 
Dig.  213,)  regulating  trials?  of  the  right  of  property,  was  merely  in- 
tended to  secure  to  the  plaintiff  the  value  of  the  property  as  assessed 
by  the  jury,  if  that  value  be  less  than  the  amount  of  the  judgment, 
and  if  as  much  or  more,  the  ainount  of  the  judgment  itself.  The 
act  does  not  in  any  manner  alter  the  character  of  the  judgment  of 
condemnation,  or  authorise  this  court  to  award  ten  per  cent,  dam- 
ages on  its  affirmance.  H' 

Error  to  the  Circuit  Court  of  Macon.     Tried  before  tlie 
Hon.  John  J.  Woodward.  ;j 

h 

McIvER  and  Rice,  for  the  plaintiffs  in  error.  ^ 

Cocke,  for  the  defendant. 

DARGAN,  C.  J. — An  execution  in  favor  of  the  Branch 
Bank  at  Montgomery  against  Peter  C.  Harris  et  al.  was  levied 
on  certain  slaves,  which  were  claimed  by  Marshall  Hooks,  and 
bond  was  given  to  try  the  right  of  property.  On  the  trial  the 
slaves  were  condemned  as  liable  to  the  execution,  and  their 
volue  was  assessed  by  the  verdict  of  the  jury.  The  claimant 
sued  out  a  writ  of  error  to  this  court,  and  superseded  the  judg- 
ment of  the  Circuit  Court  by  giving  bond  and  security.  The' 
judgment  of  the  Circuit  Court  was  aHinned  by  this  court,  and 
the  Bank  was  adjudged  to  recover  its  costs  against  Marshall 
Hooks,  the  claimant.  The  clerk  of  this  court,  however,  issued 
his  certificaie  to  the  court  below,  which  purports  to  recite  the 
judgment  of  the  Circuit  Court  that  was  affirmed,  and  also  cer- 
tifies that  it  was  considered  by  this  court  that  the  defendant  in 
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error  recover  against  the  plaintiff  in  error  and  his  security  in 
the  writ  of  error  bond,  ten  per  cent,  damages  thereon,  with  in- 
terest. Upon  this  certificate,  the  clerk  of  the  Circuit  Court  is- 
sued an  execution  for  two  hundred  and  ninety  dollars,  being 
ten  per  cent,  on  the  amount  of  the  value  of  the  slaves,  as  as- 
sessed by  the  jury,  against  the  claimant  and  his  security  in  the 
writ  of  error  bond,  who  moved  the  Circuit  Court  to  quash  the 
execution,  but  their  motion  was  overruled. 

1.  We  think  it  too  clear  to  admit  of  doubt  that  this  court  can 
only  award  ten  per  cent,  damages  upon  affirming  the  judgment 
of  an  inferior  court,  when  the  judgment  of  the  inferior  court  is 
for  a  specific  raonied  demand,  for  it  is  only  on  such  judgments 
that  we  can  compute  or  ascertain  damages  at  the  rate  often  per 
cent.  The  language  of  the  act,  that  authorises  this  court  to 
render  judgment  for  damages  on  the  judgment  affirmed,  is  as 
follows:  "In  case  the  Supreme  Court  of  Errors  and  Appeals 
shall  affirm  entirely  any  judgment,  or  decree,  brought  before  it, 
the  plaintiflfin  error,  if  he  be  defendant  in  the  court  below,  shall 
pay  to  the  defendant  in  error  ten  per  cent,  damages  on  the 
amount  due,  with  lawful  interest  from  the  time  of  rendering  the 
final  judgment,  or  decree."  It  is  apparent  from  this  act,  that 
this  court  can  only  add  damages  to  the  judgment  which  is  af- 
firmed, when  that  judgment  is  for  a  specific  sum  of  money,  and 
as  the  judgment  of  the  Circuit  Court  was  not  for  a  monied  de- 
mand, but  was  simply  a  condemnation  of  the  slaves  to  the  satis- 
faction of  a  debt,  this  court  could  not  award  damages  thereon  al 
the  rate  of  ten  per  cent. 

2.  But  it  is  contended  that,  as  the  certificate  of  the  clerk  of 
this  court  shows  that  damages  were  allowed  by  the  judgment  of 
this  court,  the  Circuit  Court  did  not  err  in  overruling  the  mo- 
tion to  quash,  because  the  certificate  w.is  the  only  evidence  be- 
fore the  court  below  of  the  judgment  that  had  been  here  ren- 
dered. It  is  true  that  our  judgments  can  only  be  made  known 
to  the  inferior  court  through  the  certificate  of  the  clerk  of  this 
court,  and  it  is,  therefore,  of  the  highest  importance  that  they 
should  be  correctly  certified  to  the  courts  below.  But  if  we  ad- 
mit that  the  certificate  correctly  recited  the  judgment  we  had 
rendered,  or  attempted  to  render,  still  it  is  manifest  that  no  exe- 
cution could  have  been  issued  for  the  damages,  because  the 
judgment  of  the  Circuit  Court,  which  had  been  affirmed,  as 
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shown  by  the  certificate,  was  simply  the  condemnation  of  the 
slaves,  and  not  for  a  specified  monied  demand  ;  consequently, 
no  per  centage,  by  way  of  a  monied  demand,  could  be  com- 
puted by  the  clerk  of  the  Circuit  Court  on  the  judgment  that 
had  been  affirmed.  The  judgment  of  the  Circuit  Court  was 
that  the  slaves  be  condemned  to  the  satisfaction  of  the  execution. 
We  Iiad  no  authority  to  add  damages  to  this  judgment,  and  al- 
though the  certificate  of  the  clerk  shows  that  we  attempted  to 
add  damages,  at  the  rate  often  per  cent.,  yet  as  these  damages 
cannot  be  computed  or  ascertained,  this  portion  of  the  judg- 
ment as  certified  is  void  for  uncertainty,  and  will  not  authorise 
the  issuance  of  the  execution. 

3.  But  it  has  been  argued  that  the  plaintiff  in  the  execution 
was  entitled,  upon  affirmance  of  the  judgment  of  the  Circuit 
Court,  to  ten  per  cent,  on  the  value  of  the  slaves  as  assessed  by 
the  jury,  under  the  3d  section  of  the  act  of  1828,  regulating  the 
trial  of  the  right  of  property.  The  language  of  the  clause  of 
the  act  relied  on  is  as  follows:  "If  either  party  shall  appeal  or 
sue  out  a  writ  of  error  and  wish  to  supersede  the  judgment, 
bond  and  security  shall  be  given  to  ihe  adverse  party  in  double 
the  value  of  the  property  levied  on,  if  said  value  shall  be  less 
than  the  amount  of  the  execution;  but  if  as  much  or  more,  then 
the  bond  shall  be  in  double  the  amount  of  the  judgment  and  the 
damages  given  for  delay."  It  is  sufficient  to  say  that  the  bond 
contemplated  by  this  clause  of  the  act  was  intended  to  secure 
the  value  of  the  property  as  assessed  by  the  jury,  if  that  value 
be  less  than  the  amount  of  the  judgment,  but  if  as  much  or  more, 
then  the  amount  of  the  judgment  itself,  with  such  damages  as 
the  jury  had  assessed  on  the  trial  for  delay.  But  it  does  not  in 
any  manner  alter  the  character  of  the  judgment,  or  authorise 
this  court  to  render  ten  per  cent,  damages  on  the  value  of  (he 
slaves. 

We  think  it  clear  that  the  court  erred  in  refusing  to  quash 
the  execution,  and  its  judgment  must  be  reversed  and  the  cause 
remanded. 

Chilton,  J.,  not  silling. 

.  '  ■  •  -  ■•        ' 

9.trto  ©cnil  edi  is  c^stj  Una  ,8lnob;£oi-nnit  tnn  ^ntU  >iii?j  f>o'V'''>q 


r454  ALABAMA. 


;;  COLOMB  &ISELIN  vs.  THE  BR.  BANK  AT  MOBILE. 

1 .  A  non-resident,  against  whom  a  final  decree  has  been  rendered  with- 
out appearance  or  personal  service,  may  file  a  petition  for  the  re- 

.  ■     hearing  of  the  cause,  within  three  years  from  the  rendition  of  the 
decree,  although  he  has  never  been  within  the  limits  of  the  State. 

2.  In  such  case,  the  petition  need  only  set  forth  the  proceedings,  or 
make  such  reference  to  them  as  will  show  the  condition  of  the  cause, 
and  state  the  non-residence  of  the  petitioner,  and  that  his  applica- 
tion is  made  within  three  years  from  the  date  of  the  decree. 

Error  to  the  Chancery  Court  of  Mobile.     Tried  before  the 
Hon.  J.  W.  Lesesne. 

P.  Hamiltoi,  for  the  plaintiffs. 

J.  T.  Taylor,  for  the  defendant. 

'*■''■    DARGAN,  C.  J. — The  original  bill  in  this  case  was  against 
('^Charles  Auze  alone,  to  foreclose  a  mortgage  on  certain  real 
^'estate  in  the  city  of  Mobile.     It  was  afterwards  amended  and 
*"the  appellants  and  others  made  defendants.     The  material  al- 
'^'iegations  of  the  amended  bill  are  as  follows :  "  That  J.  Lakens 
*  &  Co.,  a  mercantile  firm,  the  names  of  the  severul  partners  of 
^Hvhich  are  unknown,  Felix  Colomb  and  John  A.  Iselin,  merch- 
9'ants  and  partners  in  trade,  under  the  firm  and  style  of  Colomb 
*•&  Iselin,  have,  or  claim  to  have,  some  interest  in  said  premi- 
•''Ses,  which  claim  or  interest  is  subordinate  to  the  mortgage 
^^'of  the  complainant,  and  the  same  arises  from  some  transfer  of 
^«the  premises,  subsequent  to  the  execution  of  the  mortgage; 
-*;Jwherefore  the  complainant  prays  they  may  be  made  defend- 
^'■Ants,"  &c.     Affidavit  was,  also,  made  that  the  appellants  re- 
sided in  the  city  of  New  York,  and  publication  was  duly  made 
according  to  the  statute,  and  notice  thereof  sent  by  mail  to  them. 
?^  The  bill  not  being  answered  by  any  of  the  defendants,  a  decree 
pro  confesso  was  rendered  thereon,  and  the  premises  sold ;  but 
within  three  years  from  the  rendition  of  the  decree,  the  appel- 
lants filed  a  petition,  setting  forth  the  rendition  of  the  decree 
and  the  mortgage  executed  to  the  Bank,  and  also  the  amended 
bill,  by  which  they  were  made  parties.     It  is  also  alleged  in  the 
petition  that  they  are  non-residents,  and  were  at  the  time  of  the 
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filing  of  the  bill,  and  that  they  resided  then,  and  still  reside,  in 
the  State  of  New  York.  It  is  further  shown  that  three  years 
had  not  elapsed  before  the  filing  the  petitition,  and  that  the  pe- 
titioners had  tendered  the  costs  of  the  suit  to  the  Bank,  which 
had  been  refused.  They  offer  still  to  pay  the  cost,  and  pray  to 
be  heard  touching  the  matters  of  said  decree,  and  that  they  may 
answer  the  bill  as  amended,  that  the  cause  may  be  re-heard,  and 
such  proceedings  had  as  if  no  decree  had  been  rendered  in  the 
premises.  This  petition  was  served  upon  the  B?nk,  which 
by  its  attorney  filed  several  objections  to  it,  among  which  are, 
that  the  petitioners  had  not  appeared  within  the  State,  nor  placed 
themselves  within  the  jurisdiction  of  the  court,  and  that  the  pe- 
titioners have  not  shown  by  their  petition  that  they  have  any  in- 
terest in  the  subject  matter  of  the  decree.  The  chancellor  re- 
fused to  set  aside  the  decree,  but  gave  leave  to  file  an  answer, 
and  also  stated  in  his  decree  that,  if  it  should  appear  from  the 
answer,  that  the  petitioners  had  sufficient  cause  or  matter  of  de- 
fence, he  would  then  re- hear  the  cause,  but  not  otherwise. 
From  this  decree  an  appeal  was  taken  to  this  court, — and  it  is 
now  assigned  as  error. 

It  is  contended  that  the  petition  should  have  been  dismissed, 
because  it  did  not  show  that  the  petitioners  had  appeared  within 
the  State,  and  therefore  they  had  not  submitted  thennselves  to 
the  jurisdiction  of  the  court.  Upon  an  examination  of  the 
statute,  it  will  be  found,  that  non-resident  defendants  need 
not  come  personally  within  the  State,  in  order  to  entitle  them- 
selves to  the  right  to  petition  for  a  rehearing  of  the  cause.  By 
becoming  publicly  visible  within  the  Slate,  within  two  years  from 
the  rendition  of  the  decree,  an  absent  defendant  becomes  enti- 
tled to  be  served  with  a  copy  of  the  decree  within  a  reasonable 
lime  after  his  residence,  or  public  appearance  in  the  State,  is 
made  known  to  the  complainant,  and  then  such  defendant  will 
have  one  year,  from  the  lime  of  the  service  of  the  copy  of  such 
decree  upon  him,  to  petition  the  court  to  re-hear  the  cause. — 
Clay's  Dig.  353,  ^'^  45-6.  But  although  he  may  never  have 
been  within  the  limits  of  the  State,  yet  he  may,  within  three 
years  from  the  rendition  of  the  decree,  petition  the  chancellor  to 
be  heard  touching  the  matter  of  the  decree. — Clay's  Dig.,  ^  47. 

2.  Does  the  petition  show  sufficient  cause  for  a  re-hearing? 
We  have  adopted  no  rules  of  practice  in  regard  to  tlie  form  of 
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the  petition  for  a  re-hearing,  nor  what  shall  appear  upon  its  face. 
We  must,  therefore,  form  our  opinion  from  the  statute,  that 
gives  the  rio;ht,  and,  also,  from  the  rule  of  practice,  which  pre- 
vails in  such  cases  in  the  English  courts  of  chancery.     It  is 
;  well  settled,  I  think,  in  those  courts,  that  a  petition  for  a  re- 
•  hearing  need  not  state  the  grounds  upon  which  the  re-hearing  is 
'  sought.     True,  it  may  do  so,  but  if  they  be  not  stated,  the  peti- 
'  lion  cannot  be  held  defective  for  that  reason. — 3  Daniel's  Ch. 
Prac.  1622-23. 

The  statute,  under  which  this  petition  was  filed,  does  not  pre- 
'  scribe  what  the  petition  shall  set  forth,  but  in  the  cases  men- 
tioned in  the  act,  it  is  simply  provided,  that  the  defendant  may 
appear  and  petition  to  be  heard  touching  the  matter  of  the  de- 
cree.    Under  this  act,  and  the  chancery  practice,  as  it  prevails 
in  England,   I  think,   that  the  petition  need  only  set  forth  the 
proceedings,  or  make  sufficient  reference  to  them  to  show  the 
condition  the  cause  is  in,  and,  also,  show  that  the  petitioner  was 
a  non-resident  defendant,  and  that  his  application  is  made  within 
the  time  prescribed  by  the  act,  and  then  conclude  with  an  ap- 
propriate prayer.     The  petition  in  the  case  before  us  fully  comes 
up  to  these  requisites.     I  was  at  first  struck  with  the  objection, 
that  the  petitioners  did  not  show  that  they  had  any  interest  in 
the  subject  matter  of  the  controversy,  but,  upon  reflection,  I  do 
not  think  that  objection  can  prevail.     They  are  made  defend- 
1  ants  by  the  bill,  and  it  is  avered  that  they  have  an  interest.    This 
entitles  them  to  appear  and  petition  to  have  the  cause  re-heard, 
and  as  the  statute  does  not  require  that  they  should  set  forth 
*  their  title  in  the  petition,  we  cannot,  unless  we  adopt  a  rule  of 
-  practice,  not  required  by  the  act,  nor  sanctioned  by  the  chan- 
■.  eery  practice.     We,  therefore,  think  the  chancellor  should  have 
«<  set  aside  the  decree  and  allowed  the  defendants  to  answer  the 
If  bill,  and  to  have  proceeded  as  the  act  in  such  cases  requires, 
ri      Let  the  decree  of  the  chancellor  be  reversed  and  the  cause 
-'  remanded  for  further  proceedings. 
»'- 

9 
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GOULD  vs.  HILL,  by  next  friend. 

I.  N.  A.  H.,  an  infant,  died  intestate, t)eing  possessed  at  the  time  of  a 
slave,  and  leaving  J.  A.  H.,  an  infant  brother,  her  sole  distributee. 
The  intestate  not  being  indebted  to  any  person,  no  administration 
was  taken  out  on  her  estate,  but  the  slave  passed  into  the  hands  of 
the  father  of  J.  A.  H.,  and  was  levied  on  under  an  execution  against 
him  as  his  property. — Held — That  under  tlxis  state  of  facts,  a  court  of 
equity  will  entertain  jurisdiction  to  restrain  the  creditor  from  selling 
the  slave  as  the  property  of  the  father. 

Error  to  the  Chancery  Court  of  Mobile.  Tried  before  the 
Hon.  J.  W.  Lesesne. 

The  bill  in  this  case  was  filed  in  behalf  of  the  defendant  in 
error  by  his  next  friend,  to  restrain  the  phintiffin  error  from  sell- 
ing, under  an  execution  against  his  father  James  N.  Hill,  a  slave 
that  had  been  levied  on  as  his  property.  The  complainant  claim- 
ed the  slave  under  bequest  from  Jordan  Anderson  to  his  grand 
daughter  Nancy  A.  Hill,  who  was  the  sister  of  the  complainant, 
and  who  died  in  1839,  being  then  but  about  five  years  of  age, 
and  leaving  the  complainant  her  sole  distributee.  At  the  time 
of  her  death  she  was  not  indebted  and  no  administration  has  been 
bad  of  her  estate,  but  her  father  and  the  father  of  the  complain- 
ant took  the  slave  into  his  possession  and  has  ever  since  retain- 
ed it  for  the  bent^fit  of  the  complainant.  The  defen  J^nt  demur- 
red to  the  bill  for  want  of  equity,  but  the  chancellor  overruled 
(he  demurrer,  and  granted  the  relief  prayed.  This  is  now  aa- 
aigned  as  error. 

Wm.  G.  Jones,  for  the  plaintiff  in  error.  .   u 

Jso.  T.  Taylor,  for  the  defendant. 

DARGAN,  C.  J. — The  right  of  the  complainant  to  the 
iflave  is  unquestionable.  By  the  will  of  Jordan  Anderson,  the 
nlave  was  bequeathed  to  Nancy  A.  Hill,  the  sister  of  the  com* 
plaioant,  who  died  intestate,  leaving  the  complainant  ber  sol^; 
«li3tributee.  The  sole  question,  therefore,  is  whether  a  court  of 
equity  has  jurisdiction,  under  the  facts  disclosed  by  the  proof, 
to  grant  the  relief  sougbt.     There  id  no  administrator  of  the  C3- 

ai 
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tate  of  Nancy  A.  Hill.  She  died  in  infancy,  nor  was  she  indebt- 
ed at  the  time  of  her  death.  The  complainant  is  an  infant,  and 
the  slave  has  been  levied  on  by  the  defendant  as  the  property 
of  his  father,  under  whose  control  the  slave  is.  Under  these 
"circumstances,  we  think  the  court  rightfully  took  jurisdiction. 
It  cannot  be  said  that  the  complainant  has  the  legal  title  to  the 
-fslave.  He  could  not  bring  an  action  in  his  own  name  for  its 
fecovery,  and  being  an  infant,  he  cannot  now  become  the  ad- 
ministrator of  his  sister.  If  he  cannot  be  heard  in  this  court,  he 
'is  at  this  time  without  remedy.     Let  the  decree  be  affirmed. 


;  MOORE  vs.  WALLIS  et  als. 

1 .  Where  a  ward,  after  the  death  and  distribution  of  the  estate  of  a  se- 
curity on  the  guardian's  bond,  obtains  a  decree  against  the  guardian, 
upon  which  execution  is  issued  and  returned  no  property,  a  court 
of  equity  will  entertain  jurisdiction  of  a  bill  filed  by  the  ward  against 
the  personal  and  legal  representatives  of  the  deceased  security,  to 
enforce  satisfaction  of  the  demand. 

2.  Persons  under  age  are  expressly  excepted  by  the  proviso  to  the 
statute  of  non-claim,  and  the  fact  that  the  minor  has  a  gucirdian  can- 
not exclude  it  from  the  benefit  of  the  proviso. 

3.  The  liability  incurred  by  the  surety  on  a  guiu-dianship  bond  is  not 
discharged  by  his  death,  but  continues  for  the  full  term  of  the  guard- 
ianship. 

4.  If  the  personal  representative  of  the  deceased  surety  wishes  to  put 
an  end  to  the  liability,  could  he  not  under  the  statute  compel  the 
guardian  to  give  new  security — Quere  1 

•    Error  to  the  Chancery  Court  of  Talladega.     Tried  before 
the  Hon.  David  G.  Ligon. 

The  bill  in  this  case  was  filed  by  the  plaintiff  against  the 
defendants  in  error.  The  facts  sufficiently  appear  in  the  opin- 
ion. The  chancellor  dismissed  the  bill  for  want  of  equity, 
which  is  the  error  here  assigned. 
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Woodward,  for  the  plaintiff  in  error  : 
If  there  is  equity  in  making  the  estate  of  him,  who  enables  an 
unprincipled  or  imprudent  guardian  to  get  possession  of  an  or- 
phan's property  and  spend  it,  respensible  to  the  orphan,  then 
there  is  equity  in  this  bill. 

Creditor  can  go  into  equity  to  subject  real  estate  of  debtor  in 
the  hand  of  an  heir,  without  judgment  at  law. — 1  Vesey,  sr., 
210;  Thompson  v.  Brown,  4  Johns.  Ch.  619;  Story  Eq.  PI. 
162,  '^§  173-4.  So  he  can  do  likewise  to  subject  chattels. — 
Thompson  v.  Brown,  Johns.  Ch.  619;  Nelson  et  al.  v.  Hill,  6 
How.  127;  Copwood  v.  Wallace,  12  Ala.  796.       3^*  sj'ii! 

So,  (here  being  none  who  would  accept  administration,  bill 
was  filed  against  heirs  and  legatees,  and  distributees,  and  sus- 
tained.— Milligan  v.  Milledge  &  Wife,  3  Cranch,  220. 

So  debtor  conveyed  property  to  children,  and  died — simple 
contract  creditor  can  go  into  equity,  in  the  first  instance,  to  sub- 
ject it. — Obrien  v.  Coulter,  2  Blackf.  423. 

So,  the  executor  having  died  immediately  after  taking  out  let- 
ters, bill  was  filed  against  the  children,  they  having  the  possession 
of  the  property,  and  sustained. — Hobkirkv.  Dennis,  2  Munf.  326. 
t  So,  if  the  executor  has  distributed  the  estate,  creditor  may 
bring  him  and  the  legatees  both  into  court  of  ch£ncery,  and 
decree  payment  by  those  ultimately  bound. — Riddle  v.  Mande- 
ville,  5  Cranch,  330. 

So,  if  executor  and  securities  are  insolvent,  creditor  has  no 
other  remedy,  and  his  right  to  the  aid  of  the  court  is  unques- 
tionable.— 5  Cranch,  330. 

If  a  judgment  were  necessary,  before  proceeding  in  equity, 
remedy  might  be  completely  obstructed,  because  the  former 
executors  could  plead  final  settlement  and  distribution,  after 
eighteen  months,  without  notice.  If  new  one  could  be  ap- 
pointed, he  could  plead  no  assets,  and  in  either  event,  judg- 
ment quando  could  not  be  obtained,  unless  executor  or  admin- 
istrator choose  to  plead  so  as  to  admit  of  that  judgment. — 2 
Lomax,  446;  Thrash  v.  Sumwalt,  5  Ala.  13. 

Statute  of  non-claim  no  bar  to  an  infant. — See  the  Statute, 
and  Thrash  v.  Sumwalt,  5  Ala. 

The  husband  and  wife  are  proper  parlies,  because  the  widow's 
interest  in  the  personalty  is  subject  to  contribution. — Foster  r. 
Crenshaw,  3  Munf.  544 ;  2  Lomax  Ex'rs,  478,  sec.  10. 
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There  was  no  cause  of  action  against  the  estate,  before  judg- 
ment or  decree  against  the  guardian. — Thompson,  judge,  v, 
Searcy,  6  Port.  393;  Moore  v.  Armstrong,  9  ib.  705. 

Where  remedy  is  doubtful,  or  defective,  equity  will  take  ju- 
risdiction.—3  Cow.  445;  1  St.  &  Por.  138. 

Decree  against  guardian  is  conclusive  against  security. — 
Chilton  V.  Sparks,  15  Ala.  671.  The  same  case  shows  that 
security  can  claim  no  exemption  from  liability,  because  another 
guardian  may  be  liable. — See  16  Ala.  548. 

Rice  &  Morgan,  for  the  defendants : 

1.  This  is  an  attempt  to  transfer  to  a  court  of  chancery  the 
cognizance  of  a  purely  legal  question,  (the  recovery  of  damages 
for  breach  of  a  bond.) — Thrash  v.  Sumwalt^  5  Ala.  13;  Fitzpal- 
rick  V.  Edgar,  5  Ala.  499. 

2.  The  alleged  final  settlement  does  not  discharge  the  pro- 
perty of  the  deceased  surety,  coming  to  the  administrator  after 
6nal  settlement,  from  any  liability  which  may  have  existed  against 
the  estate  before  that  settlement — unless  the  statute  of  non-clainfi 
has  barred  the  claim  before  suit  brought  in  the  proper  court. 
The  administrator  may  be  sued  after  such  final  settlement. — 6 
Ala.  13.  supra. 

3.  But  there  was  no  liability  against  the  heirs  or  representa- 
tives of  the  deceased  surety,  at  the  time  this  bill  was  filed. 

The  guardian's  bond  is  void  on  its  face,  for  waul  of  auihority 
in  (liosf  wIjo  took  it. — Butler,  v.  Foster,  14  Ala.  3,53;  Gov- 
ernor V.  Jackson,  15  ib.  703. 

The  bond  cannot  be  made  valid  by  extrinsic  matter,  whether 
it  be  matter  of  record  or  matter  in  pais — unless  on  a  direct  ap- 
piicaiion  to  reform  the  bond. — Gayle  v.  Hudson,  10  Ala.  116; 
Flournoy  v.  Sims,  17  ib. 

There  is  wo  presentment  of  the  bond  to  the  administrators 
before  the  bill  was  filed — and  presentment  was  oecessary,  as  the 
complainant  had  a  guardian  all  the  time. 

The  surety  died  long  before  any  property  of  the  ward  was 
received  by  the  guardian.  All  the  property  received  by  the 
:'uardian,  was  money. — 1  U.  States  Dig.,  Supplement  466, 
l^  574,  678. 

There  is  no  judgment  against  the  surety  or  his  repsesenta- 
lives.— Mizzell  v.  Herbert,  12  Smedes  &  Mar.  547.     And  the 
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judgment  against  the  guardian,  being  obtained  for  money  re- 
ceived by  him  long  after  the  death  of  the  surely,  is  no  evidence 
against  the  heirs  or  representatives  of  the  surety. — Babcock  v. 
Williams,  9  Ala.  151. 

If  (as  plaintiff  contends)  there  is  no  representative  of  the 
surety  who  could  be  sued,  after  the  final  settlement  was  made, 
then  the  bill  has  no  equity  for  want  of  a  representative. — Rob- 
inson V.  Robinson,  11  Ala.  94,9. 

PARSONS,  J. — The  bill  was  dismissed  for  the  want  of 
equity.  In  determining  whether  or  not  the  decree  is  erroneous, 
we  are  confined  to  the  bill  itself.  The  chancellor  went  upon 
two  grounds,  the  first  of  which  was,  that  he  had  no  jurisdiction 
of  the  case,  as  the  complainant  had  not  exhausted  her  remedy 
at  law.  It  was  held  in  this  court  that  chancery  will  not  enter- 
tain a  bill,  filed  by  a  creditor,  alleging  a  waste  of  the  personal 
estate  of  a  testator,  by  the  executor,  and  seeking  to  subject  the 
lands  of  the  testator,  in  the  possession  of  heirs  and  devisees,  to 
the  payment  of  his  debt,  except  it  be  avered  and  proved,  that 
the  executor  and  his  sureties  are  insolvent,  and  all  remedy  at 
law  has  been  exhausted  against  them. — Darrington  et  al.  v.  Bor- 
land, 3  Port.  9.  And  in  another  case,  it  was  held  that  chan- 
cery will  not  lend  its  aid  to  enforce  the  payment  of  debts  due 
from  an  estate,  out  of  such  portion  thereof  as  has  regularly 
passed  into  the  hands  of  heirs  and  distributees,  when  the  repre- 
sentative has  committed  a  devastavit,  until  the  ordinary  legal 
remedies  have  been  employed  unsuccessfully,  against  the  rep- 
resentative and  his  sureties. —  Pyke  v.  Searcy  et  al.,  4  Port.  52. 
But  those  cases  were  very  different  from  the  present.  The  bill 
in  this  case  states,  that  Edmund  Foreman,  the  complainant's 
former  guardian,  was  cited  by  the  judge  of  the  Orphans'  Court 
to  make  settlement,  at  h«r  instance,  and  that  she  recovered  a 
decree  against  him  for  three  thousand  two  hundred  and  twenty- 
eight  (lollars  and  four  cents,  which  decree  was  rendered  on  the 
third  day  of  June  1S44.  And  it  is  further  slated  in  the  bill  that 
execution  was  issued  from  the  decree,  by  means  of  which  seve- 
ral sums  were  levied,  amounting  in  the  aggregate  to  three  hun- 
dred and  eighty-two  dollars  and  ninety-two  cents,  and  that  the 
execution  was  returned  no  property  found  as  to  the  residue.  It 
is  obvious  that  the  complainant  has  proceeded  at  law  against 
Edmund  Foreman  as  far  as  is  necessary. 
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Foreman's  bond  as  guardian,  to  which  Jesse  Foreman  and 
Bartley  M.  Pace  were  sureties,  was  executed  on  the  30th  Jan. 
1838.  Mr.  Pace  died  shortly  afterwards,  and  this  bill  is  filed 
against  his  representatives,  heirs  and  distributees,  to  recover  the 
amount  of  his  liability  to  the  complainant  upon  the  bond.  It  is 
not  stated  in  the  bill  that  any  suit  at  law  was  brought  by  the 
complainant  against  the  personal  representatives  of  Mr.  Pace, 
but  it  is  alleged  that  administration  on  Pace's  estate  was  granted 
on  the  17th  day  of  Aug.  183&;  that  after  the  lapse  of  eighteen 
months  thereafter,  and  before  the  claim  of  the  complainant  had 
accrued,  to-vvit,  on  the  17th  day  of  Aug.  1840,  the  adminis- 
trators made  a  full  and  final  settlement,  and  also  a  supplemental 
settlement  on  the  18th  April  1842,  before  the  Orphans'  Court, 
and  that  in  pursuance  of  a  decree  of  that  court,  the  personal 
estate  was  distributed,  and  that  the  heirs  of  Pace,  who  are  part 
of  the  defendants,  inherited  a  valuable  real  estate,  but  that  the 
real  estate  so  descended  is  not  sufficient  to  satisfy  the  complain- 
ant's demand.  It  is  stated  that  the  personal  estate  has  been  sold 
and  the  proceeds  of  the  shares  of  B.  M.  Pace,  E.  Pace  and  E. 
A.  Pace,  three  of  the  defendants,  are  under  the  control  of  the 
defendant  Wallis,  as  their  guardian.  It  is  also  alleged  in  the 
bill  that  Jesse  Foreman,  the  other  security  on  the  bond,  is 
hopelessly  insolvent.  As  the  bill,  upon  this  question,  is  to  be 
taken  as  true  in  all  things,  the  question  is,  whether,  notwith- 
standing all  that  it  states,  it  is  wanting  in  equity,  because  it  does 
not  show  that  the  complainant  had  pursued  her  remedy  at  law 
against  Pace's  administrators.  If  this  is  to  be  required,  it  is 
obviously  requiring  what  cannot  be  of  any  use.  After  the  lapse 
of  eighteen  months  from  the  grant  of  administration,  and  before 
the  complainant's  demand  had  accrued,  or,  so  far  as  appears, 
bad  ever  been  heard  of  by  the  administrators,  there  was  a  de- 
cree for  distribution.  Thus  all  that  was  in  the  hands  of  the  ad- 
ministrators passed  to  and  was  vested  in  the  distributees^  and 
of  this  there  is  record  evidence.  If  it  were  conceded  as  doubt- 
ful, nevertheless,  whether  the  complainant's  demand  is  to  be 
paid  by  the  administrators  out  of  their  own  money,  or  by  the 
the  distributees  and  heirs,  the  answer  is  that  the  parties  to  this 
question  are  properly  before  the  court,  and  it  can  be  decided  by 
the  chancellor,  after  hearing  all  the  evidence.  The  English 
courts  of  chancery  have  gone  very  far  to  entertain  bills  in  favor  of 
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bond  and  other  creditors  against  executors  and  administrators. 
The  cases  are  collected  and  commented  on  by  Chancellor 
Kent,  in  Thompson  v.  Brown,  4  Johns.  C.  R.  619.     And  we^ 
can  see  no  objection,  in  cases  like  this,  to  joining  the  distribu- 
tees as  co-defendants;  for  we  are  entirely  satisfied  from  the' 
facts  stated  in  the  bill,  that  the  distributees,  and  not  the  adminis- 
trators, should  pay  the  complainant's  demand,  if  it  can  be  estab- 
lished.    This  bill  does  not  allege  the  necessity  of  a  discovery,,' 
but  it  alleges  the  decree  of  distribution,  which,  under  the  cir-' 
cumstances,  we  think  is  entirely  sufficient. 

2.  The  bill  does  not  state  that  the  bond  of  Foreman  as  guar-t 
dian,  or  the  complainant's  demand  in  any  form,  was  presented 
to  the  administrators  of  Mr.  Pace,  and  for  this  the  counsel  of 
the  defendants  contends  that  the  bill  is  wanting  in  equity.  But 
the  statute  of  non-claim  does  not  extend  to  persons  under  age; 
they  are  expressly  excepted  by  the  proviso,  and  consequently, 
the  complainant  is  not  affected  by  that  statute.  The  counsel 
contended  that  as  the  complainant  had  a  guardian  to  attend  to 
her  affairs,  she  is  not  within  the  proviso,  but  we  cannot  agree 
with  the  counsel  as  to  that;  if  such  were  to  be  the  construction, 
very  few  orphans,  perhaps,  would  be  within  the  saving  of  the 
proviso. 

3.  It  is  contended  that  as  Mr.  Pace  died  shortly  after  the  bond 
was  executed  and  before  any  liability  accrued  thereon,  he  was 
discharged  from  the  tiine  of  his  death,  as  surety.  The  bond 
was  l!ie  evidence  of  an  executory  contract,  that  the  guardian 
should  perform  the  duties  required  of  him  by  law.  It  embraced 
the  whole  term  of  his  guardianship.  It  is  settled  that  when  the 
condition  of  a  bond  is  possible  at  the  time  it  is  made,  and  be- 
fore the  same  can  be  performed,  the  condition  becomes  impos- 
sible by  the  act  of  God,  or  of  the  law,  or  of  the  obligee,  then 
the  obligation  is  saved. — Co.  Lit.  206,  a;  Badlam  v.  Tucker,  1 
Pickering  R.  284.  When  the  bond  in  this  case  was  executed, 
the  condition  was  possible,  which  was  simply  that  the  guardian 
should  perform  his  duties,  and  it  continued  possible  for  him  to 
do  this  80  long  as  he  continued  to  be  the  guardian,  notwith-* 
standing  the  death  of  one  of  his  sureties.  We  cannot  distin- 
guish this  case  from  any  other  executory  contract,  in  which  one 
has  given  bond  and  sureties  for  his  perlbrn)ance,  so  far  as  the 
sureties  are  concerned.     If  the  guardian  himself  had  died,  ihea 
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the  condition  from  that  time  would  have  become  impossible  by 
the  act  of  God,  but  that  is  not  this  case.  In  the  opinion  of  the 
chancellor,  there  is  an  allusion  to  the  death  of  Mr.  Pace  before 
any  liability  existed,  and  he  observed — "By  the  act  of  God  he 
is  deprived  of  the  statutory  privilege  of  watching  over  his  prin- 
cipal and  compelling  him  to  give  further  and  additional  security, 
or  of  removing  him  from  office."  But  we  think  that  all  this 
could  have  been  done  by  his  administrators,  and  if  it  could  not, 
his  clear  common  law  liability  could  notecase  in  consequence  of 
that,  for  his  death  did  not  deprive  his  principal  of  the  means  of 
performing  his  duties. 

The  counsel  contends  that  the  bond  is  bad,  but  we  think  this 
objection  was  not  appropriately  made  on  a  motion  to  dismiss  the 
bill  for  the  want  of  equity.  We  do  not  wish,  however,  to  be 
understood  as  conceding  that  it  is  bad. 

We  decide  nothing  as  to  the  necessity  of  other  parties. 

The  decree  is  reversed  and  the  cause  remanded. 

Chilton,  J.,  having  been  of  counsel  in  this  cause,  before 
his  election  to  the  bench,  did  not  sit. 


EXPARTE  STIFF. 

1 .  Where  the  trial  of  a  party,  charged  with  a  capital  offence,  is  contin- 
ued at  one  terra,  on  account  ol  the  incompetency  of  the  presiding 
judge  to  try  him,  and  at  the  succeeding  term  by  the  State,  without 
his  fault  or  assent,  he  is  entitled,  as  a  matter  of  legal  right,  to  be  ad- 
mitted to  bail,  and  this,  notwithstanding  the  cause  had  been  previ- 
ously continued  at  his  instance. 

This  was  an  application  for  a  writ  o(  habeas  corpus.     The 
facts  appear  in  the  opinion. 

White  &  Parsons,  for  the  prisoner. 

Attorney  General,  for  the  State. 
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DARGAN,  C.  J. — Edward  Stiff,  by  his  counsel,  presents 
his  petition  to  the  court  for  a  writ  of  habeas  corjms,  and  prays 
that  he  may  be  admitted  to  bail.  The  facts  alleged  in  his  peti- 
tion are  these:  At  the  Fall  Term  1847,  the  petitioner  was  in- 
dicted in  the  Circuit  Court  of  Cherokee  for  the  murder  of  Wm. 
Gilbert,  and  at  that  and  the  next  succeeding  term,  the  cause  was 
continued  by  the  prisoner.  At  the  Fall  Term  1848,  at  his  in- 
stance, the  venue  was  changed  to  the  county  of  DeKalb,  and  at 
the  Spring  Term  1849,  the  presiding  judge  being  incompetent 
to  try  the  piisoner,  the  cause  was  continued.  At  the  Fall  Term 
1849,  the  cause  was  continued  by  the  State,  the  prisoner  being 
ready  for  trial.  A  special  term  was  then  appointed,  to  be  held 
on  the  third  Monday  in  October,  for  his  trial,  but  the  judge  did 
not  attend,  and  the  court  consequently  was  not  held.  The  pris- 
oner then  made  application  to  one  of  the  circuit  judges  to  be  ad- 
mitted to  bail,  but  his  application  was  refused,  and  it  is  now  in- 
sisted that  these  facts  entitle  him  to  a  writ  o{  habeas  coryiis  from 
this  court,  that  he  may  be  here  admitted  to  bail. 

This  application  is  predicated  on  the  40th  section  of  the  Sth 
chapter  of  the  penal  code,  which  is  in  the  following  language  : — 
**  No  person  charged  with  the  commission  of  an  offence,  capi- 
tally punished,  shall  be  admitted  to  bail  as  a  matter  of  right, 
when  he  is  not  tried  at  the  first  term  of  the  court,  at  which  he 
was  properly  triable,  if  the  failure  to  try  his  case  proceeded  from 
the  non-attendance  of  the  State's  witnesses,  where  an  affidavit 
is  made  satisfactorily  accounting  for  their  absence,  or  where 
there  is  an  entire  failure  to  hold  the  court,  or  where  the  trial  is 
delayed  in  consequence  of  the  sickness  of  the  judge,  or  some 
member  of  his  family,  or  where  there  is  a  premature  adjourn- 
ment of  the  court  for  either  of  the  last  mentioned  or  other  suffi- 
cient cause,  or  where  the  judge,  from  any  cause,  is  legally  in- 
competent to  try  the  accused,  or  where  the  term  allowed  by 
law  is  so  short  that  the  case  of  the  accused  accordin^:  to  the  ac- 
customed  course  of  proceeding  could  not  be  tried,  or  where  it 
was  found  impracticable  to  obtain  a  jury  for  his  trial,  or  where 
the  trial  was  not  completed  in  consequence  of  the  sickness  of  a 
juror,  or  where  there  was  a  mis-trial  for  any  cause,  or  where 
the  delay  proceeds  from  the  fault  or  misfortune  of  the  prisoner. 
But  if  the  accused  shall  not  be  tried  at  the  next  stated  term  of 
the  court,  and  the  failure  to  try  his  case  shall  not  be  occasioned 


466  ALABAMA. 

Exparte  Stiff. 


from  his  fault  or  misfortune,  or  on  his  application,  or  with  his 
assent,  he  shall  be  discharged  on  giving  good  and  sufficient  bail.'* 
— Clay's  Dig.  444.  We  think  it  clear  under  this  statute  that 
if  one  is  charged  with  a  capital  crime,  and  the  cause  is  twice 
continued  by  the  State,  without  the  fault  of  the  prisoner  and 
without  his  assent,  that  he  is,  as  a  matter  of  right,  entitled  to  bail. 
That  the  accused  has  himself  continued  the  cause,  before  it  was 
continued  by  the  State,  cannot  deprive  him  of  this  right.  It  is 
true,  the  statute  speaks  of  continuances  at  the  first  and  the  next 
stated  terms  of  the  court,  and  does  not  in  express  words  say 
that  the  accused  shall  be  entitled  to  bail,  if  the  State  shall  twice 
continue  or  fail  to  try  him,  after  he  has  on  his  part  continued  the 
cause.  But  we  cannot  believe  it  wag  the  intention  of  the  Legis- 
lature to  permit  the  State  to  continue  ad  infinitum,  and  to  deny 
the  right  of  bail  to  the  accused,  if  it  had  happened  that  he  had 
once  continued  the  cause,  before  it  was  continued  by  the  State. 
Such  a  construction  would,  in  our  judgment,  be  to  adhere  to 
the  letter  of  the  act  at  the  sacrifice  of  the  design  and  intention  of 
the  Legislature. 

As  the  cause  was  continued  on  account  of  the  incompetency 
of  (he  presiding  judge,  at  the  Spring  Term  1849,  and  again  by 
the  State,  at  the  next  succeeding  Fall  Term,  without  the  fault  of 
the  prisoner  and  without  his  assent,  he  has  a  clear  legal  right  to 
bail,  and  the  circuit  judge  erred  in  refusing  it.  We  will,  there- 
fore, grant  the  writ  o^  haheas  corpus,  unless  the  counsel  for  the 
prisoner  should  see  proper,  for  the  sake  of  convenience,  to  apply 
again  to  a  circuit  judge. 

Note  by  Reporter. — The  foregoing  opinion  was  deliver- 
ed at  January  Term  1S50,  but  did  not  come  to  the  hands  of  the 
Reporter  until  after  the  publication  of  the  17th  volume. 


JUi*:E  TERM,  3  850.  467 


MYERS  vs.  GILBERT. 

1 .  A  count,  which,  after  setting  forth  a  coutvact  for  the  hire  of  a  slave, 
to  be  employed  only  in  a  particular  service,  discloses  a  breach  of  du- 
ty in  that  behalf  on  the  part  of  the  hirer,  in  putting  the  slave  to  a  dif- 
ferent service,  and  a  consequent  loss  to  the  owner,  is  good  as  a  count 
in  case. 

2.  Where  one  partner,  in  a  matter  connected  with  the  business  of  the 
partnership,  does  an  act  to  the  injury  of  a  third  person,  which  is  a 
tort  by  construction  or  inference  of  law  merely,  his  co-partner  is  equal- 
ly liable  with  him  for  the  consequences  of  the  act,  and  being  so  lia- 
ble, is  an  incompetent  witness  for  him,  when  sued  alone  by  such 
third  person  to  recover  damages  for  the  tort.  ■* 

3.  In  an  action  to  recover  the  value  of  a  slave,  hired  as  a  servant  on  a 
certain  steamboat,  and  alleged  to  have  been  lost  by  reason  of  a  breach 
of  tlie  contract  on  the  part  of  the  hirer,  the  fact  that  the  boat,  before 
and  at  tlie  time  of  the  hiring,  was  running  as  a  regular  packet  on  the 
line  between  Mobile  and  New  Orleans  and  was  advertised  in  the 
newspapers  as  such,  in  the  absence  of  proof  of  an  express  contract, 
is  not  conclusive  evidence  of  a  contract  that  the  boat  should  run  on 
that  line,  and  n->t  elsewhere,  during  the  term  of  hiring,  but  is  a  cir- 
cumstance merely,  ^o  be  considered  by  the  jury,  in  connection  with 
the  other  testimony,  for  the  purpose  of  ascertaining  what  the  real 
contract  was. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg. 

This  was  an  action  instituted  by  the  plaintiff  against  the  de- 
fendant in  error  to  recover  damages  for  the  loss  of  a  negro  al- 
leged to  have  been  hired  to  hitn.  The  questions  arising  upon 
the  pleadings  will  be  understood  by  reference  to  the  opinion  of 
the  court.  By  the  bill  of  exceptions  it  appears  that  the  defend- 
ant offered  as  a  witness  his  brother  Samuel  C.  Gilbert  and  that 
the  plaintiff  objected  to  him  on  the  ground  of  interest.  The 
witmjss,  being  sworn  on  his  tuir  dire,  stated  that  he  was  a  partner 
with  the  defendant  in  running  the  steamboat  Montezuma,  and  a 
joint  owner  with  him  thereof,  at  the  liitie  the  negro  was  lost 
from  said  boat,  that  he  did  not  know  whether,  as  such  partner, 
he  was  legally  boimd  to  pay  the  one  half  of  any  judgtnent  that 
might  be  rendered  against  the  defendant,  but  considered  himself 
in  honor  bound  to  do  so,  and  would  pay  one  half  of  any  such 
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recovery.     The  court  thereupon  overruled  the  plaintiff's  objec- 
tion, and  the  witness  was  allowed  to  testify.     The  plaintiff  proved 
that  the  slave  was  his  property  and  was  hired  by  him  to  the  de- 
fendant as  a  deck  hand  on  the  Montezuma,  a  steamboat  belong- 
ing to  the  defendant  and  the  said  Samuel  C.  Gilbert;  that  the 
said  steamboat  had  before,  and  was,  at  the  time  of  the  hiring, 
advertised  to  run  as  a  regular  packet  between  Mobile  and  New 
Orleans ;  that  the  slave  fell  from  said  boat  and  was   drowned 
in  the  Mobile  river,  near  the  junction  of  the  Alabama  and  Tom- 
beckbee  rivers,  whilst  said  boat  was  making  a  trip  up  the  Tom- 
beckbee  river  for  the  purpose  of  taking  on  board  some  negroes 
that  were  to  be  carried  to  New  Orleans.     The  defendant  intro- 
duced evidence  to  show  that  before  and  during  the  term  of  said 
hiring,  the  said  boat,  though  generally  run  as  a  packet  between 
Mobile  and  New  Orleans,  was  also  run  to  other  points,  when  it 
was  found  necessary  or  convenient  to  do  so,  for  the  purpose  of 
procuring  freight.     There  was  no  evidence  of  any  express  agree- 
ment between  the  plaintiff  and  defendant  as  to  where  the  steam- 
boat was  to  run  whilst  the  said  slave  was  on  board.     The  plain- 
tiff asked  the  court  to  charge  the  jury   that  if  the  defendant  had 
publicly  advertised  the  steamboat  Montezuma,  in  newspapers 
printed  in  Mobile  and  New  Orleans,  before  and  at  the  lime  of 
the  hiring,  to  be  run  as  a  packet  between  Mobile  and  New  Or- 
leans, and  that  it  was  running  as  such  between  those  points  at 
the  time  the  slave  was  hired,  and  nothing  was  said,  by  the  plain- 
tiff or  defendant  at  that  time,  as  to  where  the  boat  should  run, 
it  would  be  implied  that  the  steamboat  was  to  run  between  Mo- 
bile and  New  Orleans,  and  that  this    would  be  conclusive  evi- 
dence, as  against  the  defendant,  that  the  contract  was  that  the 
slave   was  to  be  employed  on  said  steamboat  when  it  was  run- 
ning between  Mobile  and  New  Orleans,  and  not  when  it  was 
running  elsewhere,  unless  it  was  shown   that  the  plaintiff  had 
notice  that  she  was  to  run   elsewhere.     This  charge  the  court 
refused  to  give  as  requested,  but  instructed  the  jury  that  the  ad- 
vertisement was  a  circumstance,  which,  along  with  the  other  evi- 
dence, they  might  consider  in  determining  what  the  contract  be- 
tween the  parties  really  was. 

To  the  rulings  of  the  court  on  the  pleadings  and  evidence, 
and  to  its  refusal  to  charge  as  asked,  the  plaintiff  excepted,  and 
now  assigns  them  as  error. 
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D.  Smith  &  F.  S.  Blount,  for  the  plaintiff  in  error,  cited: 

1.  Upon  the  demurrer  to  the  declaration. — Smith  v.  Ruther- 
ford, 2  S.  &Rawle,  360;  1  Saunder's  PI.  &  Ev.  338;  1 
Chitty's  PI.  199,  200;  Bouv.  Law  Die.  Misfeasance;  Angus 
V.  Dickerson,  Meig's  Rep.  459;  Story  on  Contracts,  p.  183,  ^ 
231. 

2.  Upon  the  admissibility  of  Samuel  C.  Gilbert  as  a  witness. 
—Curtis  V.  Monteith,  1  Hill's  N.  Y.  Rep.  356 ;  Bell  v.  Porter 
et  al.;  9  Conn.  Rep.  29  ;  Collyer  on  Partnership,  687;  Story 
on  Partnership,  257,  <§  166. 

3.  As  to  the  charge  of  the  court. — Ivey  v.  Phifer,  11  Ala. 
535;  Clealand  r.  Walker,  ib.  1058;  Hinton  v.  Nelms,  13  ib. 
222 ;  Cole  v.  Spann,  ib.  537. 

4.  The  parties  contracted  with  reference  to  the  usage  or  trade 
in  which  the  boat  was  engaged. — Story  on  Contracts,  p.  7,  ^ 
14,  Seawell  v.  Gibbs,  et  al.,  1  Hall's  N.  Y.  Rep.  602-17. 

6.  Liability  of  defendant  for  loss  of  slave. — Spencer  v.  Pilch- 
er,  8  Leigh,  565;  Angus  v.  Dickerson,  Meig's  Rep.  459; 
Strawbridge  v.  Turner,  9  Louisiana,  213 ;  De  Tollenen  v.  Ful- 
ler, S.  C.  Con.  Rep.  55. 

6.  Using  it  in  a  different  manner,  or  for  a  different  purpose. — 

1  U.  S.  Dig.  373 ;  Story  on  Contracts,  639.  ^ 

Wm.  G.  Jones,  for  the  defendant : 

1.  This  is  not  an  action  of  assumpsit,  but  an  action  on  the  case. 
Each  count  in  the  declaraiion  is  framed  in  case,  and  the  last 
count  is  in  trover.  Counts  in  case  may  be  joined  with  a  count 
in  trover,  and,  therefore,  it  would  have  been  erroneous  to  demur 
to  the  whole  declaration  on  the  ground  of  a  supposed  misjoin- 
der. 

2.  But  the  first  and  sCcond  counts,  though  framed  in  case, 
set  out  in  reality  a  contract,  on  which  assumpsit  would  lie. 
Where  the  cause  of  action  as  set  out,  is  really  a  breach  of  con- 
Tract  for  which  assumpsit  would  lie,  but  the  count  is  framed  Lo 
case,  the  count  is  bad  on  general  demurrer. — Orton  v.  Butler, 

2  Chitty's  Rep.  343;  (19  Eng.  Com.  Law  Ifep.  361;)  S.  C. 
i-eported  in  5  Barn.  &  Aid.  052;  (7  Eng.  Com.  Law  Rep.  224;) 
and  where  a  count  so  framed  is  joined  with  &  count  in  trover,  the> 
proper  course  is  to  demur  to  each  count  separately,  and  not  to 
the  whole  declaration. — 1  Chitty's  PI.  199. 
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'^  3.  The  testimony  of  the  witness  S.  Gilbert,  was  clearly  ad- 
missible. The  suit  was  not  against  him  but  his  brother,  and  was 
founded  on  an  alleged  tort  of  the  defendant,  to  wit,  on  an  al- 
leged trover  and  conversion  of  a  negro.  The  witness,  it  is  true, 
was  a  partner  with  the  defendant  in  the  business  of  steamboating, 
but  it  was  not  shown  and  is  not  to  be  presumed  that  the  finding 
and  wrongful  conversion  of  other  men's  slaves,  was  a  part  of  their 
co-partnership  business.  That  he  considered  himself  bound  in 
honor  to  share  the  loss  with  the  defendant,  in  case  of  judgment 
against  him  in  this  case,  clearly  did  not  render  him  incompetent 
to  testify.  This  has  been  often  decided,  and  is  well  settled  both 
in  England  and  America. — 1  Phil,  on  Ev.,  54 ;  Cowen  &  Hill's 
Notes  to  1  Phil,  on  Ev.,  n.  92,  p.  99;  McCausland  v.  Neal,  8 
Stew.  &  Port.  131 ;  1  Greenl.  Ev.  432-3,  <^<^  287-8. 

4.  As  to  the  effect  of  the  newspaper  advertisement,  it  was 
certainly  not  conclusive  evidence.  The  court  allowed  it  to  go 
to  the  jury,  without  its  being  shown  that  the  plaintiff  ever  saw  it, 
or  acted  on  it,  and  this  was  certainly  as  much  as  the  plaintiff  had 
a  right  to  ask. 

CHILTON,  J. — This  was  a  special  action  on  the  case, 
brought  by  the  plaintiff  against  the  defendant  in  error,  to  recover 
\\\e  value  of  a  negro  slave,  alleged  to  have  been  hired  to  the  de- 
fendant and  lost  by  his  negligence. 

The  declaration  contained  three  counts,  to  two  of  which  a  de- 
murrer was  interposed,  which  demurrer  was  sustained. 

The  first  count  charges  the  hiring  of  the  negro  slave  for  the 
term  of  three  months,  at  twenty  dollars  per  month,  "to  be  kept 
and  employed  by  the  defendant  as  a  servant  on  a  certain  steam- 
boat owned  by  him,  called  the  Montezuma,  then  running  and  to 
be  run,  during  the  term  of  said  hiring,  on  the  line  between  the 
cities  of  Mobile  and  New  Orleans,  as  a  common  carrier  in  said 
trade  and  business  on  said  line;  and,  therefore,  it  then  became 
the  duty  of  said  defendant  to  employ  said  boy  only,  in  accord- 
ance with  said  agreement,  as  a  servant  on  said  boat,  and  to  de- 
liver him  to  said  plaintiff  at  the  expiration  of  such  hiring.  But 
the  defendant,  disregarding  his  duty  in  the  premises,  during 
the  time  of  such  employment  and  hiring,  by  his  order  and  com- 
mand, as  the  owner  of  said  boat,  caused  her  to  quit  the  said  line 
between  Mobile  and  New  Orleans,  and,  without  the  knowledge 
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or  consent  of  the  said  plaintiff,  carried  away  said  boy  on  board 
of  said  boat,  and  while  navigating  the  waters  of  the  Tombeckbee 
river,  a  great  distance  fronn  said  Hne,  viz.,  one  hundred  miles, 
said  boy  was  thrown  from  said  boat  and  drovvned,  and  thereby 
entirely  lost  to  the  said  plaintiff — to  his  damage,"  &c.  The 
second  count,  after  setting  forth  the  contract  of  hire,  avers  that 
it  became  the  duty  of  the  defendant  to  employ  the  boy  in  a 
proper  and  humane  manner  and  to  deliver  him  to  the  plaintiff  at 
the  expirajion  of  the  term  of  service,  &c.,  but  disregarding  his 
duty  in  that  behalf,  the  defendant  failed  and  refused  to  deliver 
said  boy  after  the  term  of  service  expired,  and  wrongfully  took 
such  little  care  of  him  and  employed  said  boy  in  so  improper 
and  unreasonable  a  manner,  and  conducted  himself  so  careless- 
ly, improperly,  and  negligently  in  that  behalf,  that  the  boy  was 
wholly  lost  to  the  plaintiff,  &c. 

1.  It  is  objected  by  the  defendant  in  error  that  although  these 
counts  are  in  form  counts  in  case,  they  nevertheless  are  really 
in  assumpsit,  relying  upon  a  breach  of  the  contract  for  the  right 
to  recover. 

As  to  the  second  count,  we  cannot  entertain  a  doubt  as  to  its 
sufficiency  as  a  count  in  case.  Respecting  the  first,  we  confess 
we  are  not  so  well  satisfied.  It  seems  to  be  well  settled  that  a 
count  may  be  framed  in  case,  the  gravamen  of  which  shall  con-: 
sist  of  a  breach  of  duty  arising  out  of  an  employment  for  hire. 
The  pleader  in  such  case  relies  upon  such  breach  of  duty  as  tor- 
tious negligence,  instead  of  considering  the  same  circumstances 
as  forming  a  breach  of  promise,  implied  from  the  consideration 
of  hiring.— 1  Saund.  PI.  &  Ev.  338;  5  B.  &  C,  602 ;  3  East. 
70.  Such  actions  are  considered  ex  quasi  contractu,  and  are 
not  confined  to  cases  where  the  law  raises  an  obligation  to  do  a 
particular  act,  but  in  cases  of  express  contracts,  which  create  a 
duly,  a  party  is  not,  it  is  said,  bound  to  declare  upon  the  breacli 
of  the  contract,  but  may  declare  for  the  tort,  and  aver  that  the 
defendant  has  n»tglected  to  perform  his  duty. — 1  Saund.  PI.  & 
Ev.  338,  and  cases  cited  ;  I  Chitty's  PI.  136-6,  and  cases  cited 
by  him.  Mr.  Chilly,  quoting  the  language  of  Littledale,  J.,  in 
5  B.  &  C,  609,  thus  states  the  rule  of  law — "  that  where  from 
a  given  state  of  facts  the  law  raises  a  legal  obligation  to  do  a  par- 
ticular act,  and  there  is  a  breach  of  that  obligation  and  a  conse- 
quential damage,  there,  although  assumpsit  may  be  maintained 
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on  the  promise  implied  by  law  to  do  the  act,  still  an  action  on 
the  case  founded  in  tort  is  the  more  appropriate  remedy,  in 
which  the  plaintiff  in  his  declaration  states  the  facts  out  of  which 
the  legal  obligation  arises,  the  obligation  itself,  and  the  damage 
resulting  from  that  breach. — P.  135.  Trespass  on  the  case  ex 
delicto  and  ex  contractu  are  frequently  concurrent  remedies.  It 
is  held  that  either  will  lie  for  a  breach  of  duty  by  an  attorney. — 
11  Johns.  479  ;  6  Greenl.  470 ;  also,  for  false  warranty  in  the  sale 
of  chattels  and  a  breach  of  duty  by  a  common  carrier. — 1  U.  S. 
Dig.  62,  "^OS,  where  the  cases  are  cited. — Without,  however, 
citing  further  authority,  we  think  those  refered  to  are  sufficient 
to  show  that  both  the  counts  demurred  to,  and  which  were  held 
bad  by  the  Circuit  Court,  are  substantially  good,  and  that  the 
court  erred  In  sustaining  the  demurrer  to  them. 

2.  The  second  point  respects  the  admissibility  of  Samuel  C. 
Gilbert  as  a  witness  for  the  defendant.  This  witness  testified 
that  he  was  interested  in  the  result  of  this  suit,  in  this,  that  he 
was  a  partner  with  the  defendant  in  running  the  steamboat  Mon- 
tezuma, and  a  part  owner  thereof,  at  the  time  the  slave  sued  for 
in  this  action  was  lost  from  said  boat.  The  witness  upon  bis 
voir  dire  further  stated  he  did  not  know  whether  upon  the  arti- 
cles of  agreement  he  was  legally  bound  to  pay  any  part  of  the 
judgment  which  might  be  recovered  in  this  case,  but  he  consid- 
ered iiiiii?elf,  a;^  a  partner,  in  honor  bound  to  pay  half  of  what 
mi^hi  oe  recovered  against  the  defendant,  and  should  pay  half 
of  any  judgnaeni  that  might  be  so  rendered.  The  Circuit  Court 
was  of  opinion,  and  so  held,  that  the  witness  was  competent. 
The  question  as  to  this  witness'  competency  turns  upon  the  fact, 
whether  this  presents  a  case  in  which,  should  a  judgment  be  ren- 
dered against  the  defendant  below,  he  could  have  called  on  the 
witness  for  contribution.  If  he  could,  then  it  must  be  obvious, 
be  was  an  incompetent  witness. 

As  a  general  rule,  it  is  conceded  that  the  doctrine  of  contri- 
buiion  does  not  apply  to  tort  feasors,  and  it  may  be  also  laid 
down  as  a  general  rule  that  although  partners  are  bound  by  the 
contracts,  they  are  not  answerable  for  the  wrongs  of  each  other. 
— Coll.  on  Partnership,  ^  457 ;  1  Wat.  on  Partnership,  235 ; 
but  this  rule  admits  of  exceptions.  The  case  before  us,  we 
Uiink,  furnishes  an  illustration  of  one  of  them.  The  servant, 
whose  value  is  sought  to  be  recovered,  was  employed  upon  the 
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boat,  jointly  owned  by  the  defendant  and  the  witness.  They 
were  partners  in  the  business  of  common  carriers,  and  were  by 
law  jointly  liable  for  the  proper  treatment  and  return  of  the  slaves 
employed  by  either  in  conducting  the  joint  business.  If,  in  the 
conduct  of  such  business,  a  liability  is  incurred  by  the  negli- 
gence of  the  servants  of  the  firm,  or  of  either  of  its  members,  in 
a  matter  not  wholly  disconnected  with  the  partnership,  trade  or 
business,  although  in  many  cases  the  remedy  may  be  pursued 
against  the  member  who  is  guilty  of  the  tort,  yet  a  joint  liability 
attaches  as  against  them  all,  and  a  joint  action  may  be  maintain- 
ed against  them. 

So  where  an  action  was  brought  against  three  defendants, 
proprietors  of  a  stage  coach,  the  declaration  charging  them  with 
so  carelessly  managing  their  coach  and  horses,  that  the  coach 
ran  against  the  plaintiff  and  broke  his  leg,  it  was  held,  that  al- 
though the  accident  happened  by  the  negligent  driving  of  one  of 
the  proprietors,  case  was  maintainable  against  them  all,  though 
the  plaintiff  might  have  brought  his  separate  action  against  the 
one  who  drove. — Moreton  v.  Hardern,  4  Barn.  &  Cres.  223. 
"Partners  may  also  be  sued  in  an  action  of  trover,  although 
there  was  no  joint  conversion  in  point  of  fact.  A  joint  conver- 
sion may  be  raised  in  point  of  law  by  the  assent  of  the  partner 
to  the  acts  of  his  co-partner." — See  Coll.  on  Partnership,  §  45S, 
p.  415,  and  authorities  cited  in  note  1,  (ed.  of  1S48.) 

Judge  Story  fully  sustains  this  doctrine  in  his  work  on  Part- 
nership, page  257,  and  he  says  the  right  to  contribution  equally 
applies  to  monies  paid,  and  debts  incurred,  and  contributions 
made  by  one  partner  on  account  of  negligencies  and  torts  affect- 
ing tlie  partnership. — Citing  Pearson  v.  Skelton,  1  M.  &  Welsh. 
504  ;  Story  on  Partnership,  322,  ^  220.  But  in  cases  of  known 
meditated  wrong  by  one  partner,  he  is  not  entitled  to  call  on  his 
co-partners  for  contribution.  It  is  only  where  the  party  is  act- 
ing under  the  supposition  of  the  innocence  and  propriety  of  the 
act,  and  the  tort  is  one  by  the  construction  or  inference  ofiaw. 
—lb. 

We  have  shown  that  in  this  case,  if  there  was  a  contract  of  hi- 
ring, by  which  the  slave  in  controversy  was  to  work  on  the  boat  of 
the  defendants,  while  she  was  plying  as  a  packet  between  the 
cities  of  Mobile  and  New  Orleans,  and  the  defendant  in  violation 
of  such  contract  abandoned  this  line,  and  was  engaged  in  the 
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navigation  of  other  waters,  in  consequence  of  which,  or  while 
engaged  in  this  last  named  navigation,  the  boy  was  drowned, 
the  injured  party  has  his  election  either  to  sue  in  case  or  assump- 
sit. If  he  had  sued  in  assumpsit,  the  doctrine  of  contribution 
would  apply,  and  it  no  less  applies  because  the  plaintiff  has 
elected  to  go  upon  the  breach  of  duty  created  by  the  contract. 
We  are  quite  clear  in  the  opinion  that  the  witness  would  be  lia- 
ble to  contribute  to  the  payment  of  any  judgment  which  may  be 
recovered,  and  being  so  liable,  that  he  is  incompetent  to  testify  and 
should  have  been  excluded. 

3.  As  to  the  charge  of  the  court,  we  think  it  strictly  conforms 
to  the  hw.  In  the  absence  of  all  proof  of  an  express  contract 
as  to  what  line  the  boy  should  be  employed  upon,  the  fact  that 
at  the  time  of  the  hiring  the  boat  on  which  he  was  to  labor  was 
engaged  as  a  regular  packet  between  Mobile  and  New  Orleans, 
and  was  advertised  in  the  newspapers  to  run  as  such,  although  a 
circumstance  to  show  what  the  contract  or  understanding  be- 
tween the  parties  was,  is  not  conclusive  evidence  against  the 
defendant  that  the  contract  was  as  the  plaintiff  below  desired  the 
court  to  charge  The  jury  should  consider  such  evidence,  in 
connection  with  the  other  facts  in  proof,  the  general  custom  of 
the  boat  in  making  departures  to  other  points  for  the  purpose  of 
getting  a  cargo  and  freight,  if  such  custom  was  shown  to  have 
existed  before  and  at  the  time  of  hiring — these  facts,  we  say, 
should  have  been  left,  as  they  were  submitted,  to  the  considera- 
tion of  the  jury,  that  they  might  determine  from  them  what  the 
contract  really  was. 

The  effect  of  the  charge  would  have  been,  had  the  court  given 
it,  to  put  the  court  in  the  place  of  the  jury,  to  determiae  upon 
the  main  fact  in  the  cause  from  the  evidence  adduced,  the  de- 
cision of  which  peculiarly  belonged  to  them,  and  not  to  the  court. 

For  the  errors,  however,  which  we  have  noticed,  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 
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1.  A  defendant  in  ejectment,  unless  estopped  by  some  act  done  by  him, 
or  by  some  relation  existing  between  him  and  the  plaintiff,  may  de- 
feat a  recovery  by  showing  an  outstanding  title  in  a  stranger. 

2.  A  charge,  therefore,  which  assumes  that  a  defendant  in  ejectment 
cannot  resist  a  recovery,  unless  he  has  shown  a  superior  legal  title 
in  himself,  is  erroneous. 

Error  to  the  Circuit  Court  of  Macon.  Tried  before  the 
Hon.  John  J.  Woodward. 

This  was  an  action  of  ejectment  instituted  by  the  defendant 
against  the  plaintiff  in  error  to  recover  a  lot  or  parcel  of  land  in 
Macon  county.  It  appears  by  the  bill  of  exceptions  that  the 
plaintiff  below  to  make  out  his  title  introduced  the  following  ev- 
idence: 

1.  A  judgment  rendered  in  the  County  Court  of  said  county 
on  the  15th  day  of  August  1842,  in  favor  of  Paul  P.  Carloss 
against  Thomas  Jennings,  Jr.,  an  execution  issued  thereon  on 
the  29th  August  1842,  a  levy  and  sale  by  the  sheriff  of  the  land 
in  controversy  on  the  first  Monday  in  January  1843,  and  a  deed 
from  the  sheriff  to  the  lessor  of  the  plaintiff  in  pursuance  thereof. 

2.  The  will  of  Thomas  Jennings,  sen'r,  regularly  admitted  to 
probate,  by  which  he  devised  said  land  to  his  son  Thomas  Jen- 
nings, jr. 

3.  An  approved  bond  for  said  land  from  the  Indian  reservee  to 
one  James  B.  Carswell  and  Nathaniel  Nuchols,  dated  the  5th 
May  1834,  and  approved  the  first  November  of  the  same  year, 
an  assignment  by  said  Nuchols  of  all  his  interest  in  said  bond  to 
the  said  Carswell,  a  bond  for  titles  executed  by  said  Carswell  to 
Osborn  Youngblood  dated  in  1835,  a  subsequent  bond  for  titles 
from  said  Youngblood  to  the  said  Thomas  Jennings,  sen'r,  ex- 
ecuted in  the  last  mentioned  year,  and  proved  the  payment  of  all 
the  purchase  money  by  said  Youngblood  and  Jennings,  sen'r, 
and  that  the  latter  went  into  possession  under  Youngblood's 
bond  and  retained  such  possession  until  his  death. 

The  plaintiff  also  showed  the  possession  of  Thomas  Jennings, 
jr.,  under  the  will  of  his  father,  which  was  proven  in  183S,  un- 
til 1S44.  ;<ui 
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The  defendant  then  introduced  the  following  evidence: 

1.  A  decree  of  the  Orphans'  Court,  rendered  on  the  26tb 
February  1844  and  founded  on  the  petition  of  said  Youngblood, 
directing  the  administrators  of  said  Carsweli  to  make  title  to  the 
petitioner  in  accordance  with  their  intestate's  bond. 

2.  A  deed  from  Youngblood  and  Wife  to  Joseph  H.  How- 
ard, dated  the  14th  Dec.  1S44,  and  a  deed  from  said  Howard  to 
defendant,  dated  the  3d  November  1845. 

The  defendant  offered  one  of  the  administrators  of  Carsweli 
as  a  witness  to  prove  the  existence  and  execution  of  a  deed  from 
the  administrators  to  Youngblood,  but  his  testimony  was  exclu- 
ded by  the  court  on  grounds  that  it  is  unnecessary  to  state,  as 
the  opinion  does  not  bear  on  the  question  raised  by  the  bill  of 
exceptions  on  the  exclusion  of  this  testimony. 

The  court  charged  the  jury  that  if  they  believed  the  forego- 
ing testimony,  the  plaintiff  was  entitled  to  recover,  unless  the 
defendant  showed  a  perfect  chain  of  title  from  the  government, 
and  that  the  defendant  had  not  shown  such  a  chain  of  title,  if  one 
of  the  links  consisted  only  of  a  bond  for  title.  To  this  charge 
the  defendant  excepted  and  now  assigns  it  as  error. 

Clopton,  for  the  plaintiff. 

S.  Williams,  for  the  defendant. 

DARGAN,  C.  J. — It  is  not  necessary  to  decide,  as  the  case 
now  stands,  whether  Thomas  Jenning.-?,  jr.,  had  such  a  title  to 
the  land  in  controversy,  as  could  be  sold  under  an  execution  at 
law;  for  if  we  were  to  admit  that  the  possession  of  Thomas  Jen- 
nings, sen'r,  until  his  death,  under  his  bond  for  titles  from  Os- 
born  Yougblood,  and  his  devise  to  his  son  Thomas  Jennings, 
jr.,  gave  the  latter  such  an  estate  as  could  be  sold  at  law,  still 
the  plaintiff  is  met  with  the  fact  that  the  evidence  discloses  a  su- 
perior outstanding  legal  title  in  another,  and  there  is  not  shown 
10  exist  any  relation  between  the  plaintiff  and  the  defendant  that 
would  prevent  the  latter  from  insisting  on  such  outstanding  title 
to  prevent  a  recovery.  The  principle  of  law  is  now  too  well 
settled  to  be  controverted,  that  a  defendant  in  ejectment  may 
»how  an  outstanding  legal  title  in  another  to  defeat  a  recovery 
by  the  plaintiff,  unless  the  defendant  is  estopped  from  some 
act  done  by  him,   or  from  some  relation  existing  between  him 
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and  the  plaintiff  that  would  prevent  the  defendant  from  insisting 
upon  such  outstanding  title. — Jackson  on  the  Demise  of  Seeley 
V.  Morse,  16  Johns.  197;  Jackson  ex  dem.  Loof  v.  Harrington, 
9  Covven ;  Huston  v.  Wickersham,  8  Watts,  619. 

Applying  this  principle  of  law  to  the  case  before  us,  the  judg- 
ment must  be  reversed,  for  it  is  manifest  that  the  evidence  shows 
an  outstanding-title  in  another,  superior  to  the  title  of  the  plain- 
tiff. Both  the  plaintiff  and  the  defendant  claim  under  Young- 
blood,  who  derived  his  claim  from  Carswell,  who  derived  his 
title  from  the  Indian  reservee.  The  father  of  Thomas  Jennings, 
jr.,  held  the  bond  of  Youngblood  for  titles,  and  this  was  his  only 
title.  Now,  whether  the  legal  title  be  in  the  Indian  reservee, 
Carswell's  heirs,  or  in  Youngblood,  is  wholly  immaterial,  for 
whether  in  the  one  or  the  other,  it  is  superior  at  law  to  the  title 
of  the  plaintiff,  and  consequently  he  cannot  recover.  But  it 
is  contended  that  this  question  was  not  made  in  the  court  below, 
and,  therefore,  it  should  not  be  insisted  on  here.  The  answer 
to  this  is,  that  the  charge  of  the  court  to  the  jury,  when  applied 
to  the  evidence  contained  in  the  record,  was  erroneous,  and  we 
are  bound  to  pronounce  it  so.  The  charge  was,  that  if  the  plain- 
tiff had  proved  a  judgment  against  Thomas  Jennings,  jr.,  and  a 
sale  by  the  sheriff,  and  a  deed  from  him  to  the  plaintiff,  and  that 
Thomas  Jennings,  sen'r,  had  devised  the  land  to  his  son  Thos. 
Jennings,  jr.,  who  was  in  possession  at  the  time  of  the  levy  and 
sale,  that  the  plaintiff  was  entitled  to  recover,  unless  the  defend- 
ant had  shown  a  perfect  chain  of  title  from  the  government,  and 
that  such  a  title  had  not  been  shown  by  the  defendant,  if  one 
of  the  links  was  a  bond  for  titles.  This  charge  assumes  that  the 
defendant  could  not  resist  a  recovery,  unless  he  showed  a  su- 
perior legal  title  in  himself,  and  so  the  jury  must  have  under- 
stood the  court.  But  we  have  seen  that  the  defendant  may  in- 
voke the  aid  of  a  legal  title  outstanding  in  another  to  protect  his 
possession,  and  the  evidence  clearly  shows  such  an  outstanding 
title.  The  court,  therefore,  erred  in  the  instructions  given,  and 
the  judgment  must  be  reversed,  and  the  cause  remanded. 
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FAVER  &  MOUNT  vs.  BRIGGS. 

1 .  Where  a  writ  issues  against  two  and  is  served  on  one  only  of  the 
defendants,  it  is  error  to  take  a  judgment  by  default  against  both. 

2.  Service  of  a  writ  on  one  partner,  after  dissolution  of  the  firm,  does 
not  authorise  a  judgment  against  the  other. 

Error  to  the  Circuit  Court  of  Tuscaloosa. 

S.  D.  J.  Moore,  for  the  plaintiffs  in  error. 

Whitfield,  for  the  defendant. 

PARSONS,  J. — Briggs  brought  his  suit  against  Faver  & 
Mount,  as  late  partners,  on  a  pron)issory  note.  The  writ  was 
returned  executed  on  Faver,  but  not  found  as  to  Mount.  The 
plaintiff  declared  against  both  and  took  judgment  accordingly, 
by  default.  Mount  neither  appeared  nor  had  notice  of  the  suit, 
and  the  taking  of  judgment  against  him  is  now  assigned  as  error. 
In  Smith  &  Howell  v.  Winthrop,  Minor's  Rep.  425,  the  writ 
was  against  two  defendants,  but  it  was  executed  only  on  one. 
No  discontinuance  against  the  other  was  entered,  but  a  judg- 
ment by  default  was  entered  against  both.  The  judgment  was 
reversed  and  the  cause  remanded. 

In  the  case  before  us,  there  was  no  discontinuance  entered. 
On  the  contrary,  the  plaintiff  below  claimed  and  recovered  judg- 
ment against  both.  It  would  be  idle  to  call  this  a  clerical  error, 
which  could  be  corrected  here  at  the  costs  of  the  injured  party. 
The  cases  cited  by  the  counsel  of  defendant  in  error  are  not  in 
point,  and  we  are  not  disposed  to  extend  them. 

In  Duncan  v.  The  Tomteckbee  Bank,  4  Port.  181,  it  was 
determined,  upon  the  statute,  that  service  of  a  writ  on  one  co- 
partner after  dissolution  of  the  firm,  did  not  authorise  a  judgment 
against  all  of  the  partners.  We  have  considered  all  that  veas 
suggested  by  the  counsel  of  defendant  in  error,  but  our  opinion 
is  that  the  judgment  must  be  reversed  and  the  cause  remanded. 
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CUNNINGHAM'S  EX'R,  vs.  COCHRAN  &  ESTILL. 

1 .  The  declarations  of  the  president  of  a  Bank  are  not  admissible  to 
charge  the  Bank  with  a  liability,  merely  on  the  ground  that  he  is 
president;  but  to  render  such  "declarations  admissible,  they  should, 
as  those  of  any  other  agent,  be  made  at  the  time  of  doing  some  act 
required  of  him  by  his  office,  or  in  the  execution  and  within  the 
scope  of  an  authority  delegated  to  him. 

2.  When  the  evidence  objected  to  is  clearly  pointed  out,  and  is  illegal 
on  its  face,  it  is  not  necessary  that  the  party  objecting  should  specify 
the  grounds  of  his  objection,  but  in  such  case  a  general  objection  will 
be  sufficient. 

Error  to  the  Circuit  Court  of  Talladega.  Tried  before 
the  Hon.  John  J.  Woodward. 

This  was  an  action  of  assumpsit,  commenced  by  the  de- 
fendants in  error  against  Hugh  M.  Cunningham  in  his  life-lime, 
and  revived  after  his  death  against  the  plaintiff  in  error  as  his 
executor,  to  recover  certain  fees  which  they  claimed  to  be  due 
ihem  for  professional  services,  as  attornies,  by  the  Western 
Bank  of  Georgia  at  Rome,  and  wliich  they  alleged  the  testator 
of  the  plaintiff  in  error,  in  consideration  of  the  transfer  to  him 
by  Estill,  one  of  the  firm  of  Cochran  &  Estill,  of  a  judgment, 
obtained  against  John  H.  Thomas,  in  the  name  of  said  Estill, 
and  in  which  both  Cochran  ^  Estill  and  said  Bank  were  inte- 
rested, had  assumed  to  pay. 

The  opinion  of  the  court  will  be  understood  without  a  fur- 
ther statement. 

White  &  Parsons,  for  the  plaintiff  in  error. 

Rice  &  Morgan,  for  the  defendants. 

DARGAN,  C.  J. — Upon  the  trial  of  this  cause,  the  plain- 
tiffs read  to  the  jury  the  deposition  of  Christopher  Haynes. 
The  defendant  objected  to  a  portion  of  his  answer  to  the  sec- 
ond interrogatory,  but  his  objection  was  overruled.  The  pan 
objected  to  is  in  the  following  language:    "All  I  know  about 


480 ALABAMA.    '■'' 

Cunningham's  Ex'r  v.  Cocliran  &  Estill. 

the  fees  of  the  plaintiffs  is,  that,  about  January  1841,  William 
Smith,  the  president  of  said  Bank,  told  me  that  he  had  a  settle- 
ment with  the  plaintiffs,  for  their  services  as  attornies  for  said 
Bank,  and  was  to  pay  them  twenty-four  hundred  dollars,  or 
about  that  amount."  The  object  of  introducing  this  testimony 
was  to  prove  that  the  Western  Bank  of  Georgia  at  Rome  was 
indebted  to  the  plaintiffs  for  professional  services  rendered  as 
attornies,  and  the  question  is  whether  that  portion  of  the  depo- 
sition of  the  witness  was  admissible  for  that  purpose.  We 
know  of  no  rule  of  law  that  will  justify  the  admissions,  or 
declarations,  of  the  president  of  a  Bank  as  evidence  to  charge 
the  Bank  with  a  liability,  merely  on  the  ground  that  he  is  presi- 
dent. If  in  the  discharge  of  a  duty  required  of  him  by  his  of- 
fice, or  if  he  be  an  agent  of  the  Bank  to  do  any  particular  act, 
and  in  the  performance  of  such  duty,  or  act,  he  makes  an  ad- 
mission, which  is  part  of  the  res  gestce,  such  admission,  being 
part  of  the  act  itself,  is  admissible  evidence  against  the  Bank,  as 
would  be  the  admissions  of  any  other  agent  made  under  the 
same  circumstances,  or  within  the  scope  of  his  authority.  The 
admissions  of  an  agent,  to  bind  his  principal,  must  be  made  at 
the  time  of  doing  some  act  in  the  execution  of  his  authority. — 
Bohannon  v.  Chapman,  13  Ala.  641;  Greenl.Ev.,  §  113;  Story 
on  Agency,  §§  134,  135. 

2.  But  it  is  contended  that  a  general  objection  to  the  evi- 
dence is  insufficient,  and  that  the  party  should  have  gone  farther 
and  pointed  out  the  grounds  of  the  objection  to  the  evidence. 
The  correct  rule  of  practice  is  this:  when  the  evidence  is  not 
illegal  upon  its  face,  but  it  requires  some  fact  to  be  brought  to 
the  notice  of  the  court  to  show  its  illegality,  then  the  party  ob- 
jecting to  the  evidence  must  state  the  grounds  of  his  objection, 
that  the  court  may  judge  of  its  legality.  Thus,  if  the  entire 
deposition  of  a  witness  is  objected  to,  without  stating  the  grounds 
of  the  objection,  the  court  may  overrule  the  objection. — Wallis 
V.  Rhea  &  Ross,  10  Ala.  451  ;  Donnell  v.  Jones,  13  ib.  49. 
So,  too,  if  an  objection  is  made  to  an  entire  interrogatory,  or  to 
tin  answer  thereto,  the  court  is  not  bound  to  examine  the  inter- 
rogatory, or  the  answer,  to  see  if  there  be  any  just  ground  of 
exception  or  not. — Miltonv.  Rowland,  7  Ala. 732.  But  when  the 
portion  of  the  evidence  objected  to  is  clearly  pointed  out,  and 
its  illegality  is  apparent  on  its  face,  then  the  objection  must  be 
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allowed.  Indeed,  the  very  reason  why  the  court  may  disre- 
gard objections  to  evidence,  when  the  particular  grounds  of  the 
objection  are  not  stated,  is,  that  the  court  would  have  to  cast 
about,  or  look  for  the  grounds  upon  which  the  objection  was 
made.  But  when  the  evidence  objected  to  is  clearly  designated, 
and  on  its  face  it  is  illegal,  without  inquiry  into  any  fact  aside 
from  the  evidence  itself,  the  objection  cannot  be  disregarded, 
merely  because  no  specific  ground  of  objection  is  stated.  In 
ihe  case  of  Davis  v.  The  State,  17  Ala.  415,  we  held  that 
when  evidence  was  jjrlma  facie  illegal,  it  is  not  necessary  that 
the  party  objecting  to  it  should  specify  the  grounds  of  his  objec- 
tion, but  that  a  general  objection  was  sufficient.  With  this  de- 
cision I  am  entirely  satisfied,  for  in  such  cases  the  objec- 
tion itself  brings  to  the  view  of  the  court  the  illegality  of  the 
testimony,  and  all  that  can  be  required  of  a  party  objecting  to 
testimony  is  clearly  to  show  the  testimony  objected  to  and  that 
it  is  illegal.  The  latter  is  sufficiently  shown,  if  the  evidence 
itself  is  jjiima  facie  inadmissible. 

But  it  is  again  contended  that  the  portion  of  the  answer  ob- 
jected to  was  offered  in  evidence  in  connection  with  a  letter, 
written  by  the  defendant's  intestate,  which  was  admissible  evi- 
dence, and  that  the  objection  was  jomt  to  the  letter,  as  well  as 
to  that  portion  of  the  deposition  of  the  witness,  and,  therefore, 
the  court  did  not  err  in  adn)itting  both,  as  the  court  was  not 
bound  to  separate  the  legal  from  the  illegal  testimony,  when  the 
objection  extended  to  both.  It  is  sufficient  to  say,  that  we  do 
not  so  understand  the  bill  of  exceptions.  We  see  that  a  letter, 
written  by  the  intestate,  was  offered  in  evidence,  to  which  ob- 
jections were  made,  and  it  is  also  stated  that  it  was  offered  in 
connection  with  the  deposition  of  the  witness,  but  we  cannot 
infer  from  the  bill  of  exceptions,  that  but  one  objection  was 
made,  and  that  such  objection  was  made  to  the  letter  and 
the  illegal  portion  of  the  deposition  jointly.  We  think  the  in- 
ference from  the  bill  of  exceptions  fairly  is,  that  objections  were 
made  separately,  both  to  the  letter  and  objectionable  part  of  the 
deposition  of  liie  witness. 

As  the  cause  must  be  reversed,  we  do  not  think  it  ne- 
cessary to  examine  the  other  questions  raised  by  the  as- 
signments of  error,  for  we  think  it  clear  that  the  plaintiffs  can 
establish  their  debt  against  the  Bank  upon  another  trial  by  legal 
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evidence,  and  the  defendant  then  will  have  an  opportunity  to  ask 
such  charges  as  the  evidence  will  warrant. 

Let  the  judgment  be  reversed  and  the  cause  lemanded. 


Chilton,  J.,  not  sitting. 


LONG  vs.  THE  COMMISSIONERS'  COURT. 

1.  An  order  of  the  Commissioners  Court  establishing  a  private  road 
need  not  show  that  the  road  does  not  run  through  any  person's  plan- 
tation. If  it  does  run  through  a  plantation,  it  is  incumbent  on  the 
owner  affirmatively  to  show  it. 

2.  Where  the  owner  of  land,  over  which  a  private  road  is  granted,  is 
present  when  the  application  is  made  to  the  Commissioners  Court, 
and  a  jury  to  assess  the  damages  is  appointed  at  his  request  and  with- 
out objection  from  him  to  the  persons  selected,  it  will  be  intended, 
though  it  be  not  shown  by  the  record,  that  they  were  competent  ju- 
rors, t 

3.  And  in  such  case,  it  appearing  that  the  order  of  the  court  directed 
the  jury  to  report  on  oath  at  a  specified  time,  and  that  the  jury  made 
a  report  at  the  time  appointed,  setting  forth  that  it  proceeded,  &c., 
"after  being  duly  sworn,"  the  owner  of  the  land  cannot  be  heard  to 
complain  for  ihe  first  time  in  an  appelate  court  that  the  jury  was  not 
sworn,  as  stated  in  the  report. 

Error  to  the  Circuit  Court  of  Butler.  Tried  before  the 
Hon.  Nathan   Cook. 

This  case  was  commenced  by  a  petition  from  sundry  citi- 
zens of  Butler  county  to  the  Commissioners  Court  for  the  es- 
tablishment of  a  private  road  running  through  the  lands  of  the 
plaintiff  in  error.  The  petition  states  that  the  road,  which  the 
petitioners  wished  established,  had  for  a  long  time  previously 
been  used  as  a  mill  road  by  the  settlement  and  had  been  ob- 
structed by  the  plaintiff  in  error  running  a  fence  across  it  for  the  pur- 
pose of  taking  in  a  Woods  pasture,  &c.     The  petition  was  filed 
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on  the  29th  January  1849,  and  at  a  term  of  the  Commissioners 
Court  held  on  the  7th  May  thereafter,  the  plaintiff  in  error  ap- 
peared in  person  and  made  application  for  a  jury  to  assess  the 
damages  that  would  be  sustained  by  the  running  of  said  road 
over  his  land;  whereupon  a  jury  of  seven  was  appointed  to  view, 
mark  and  lay  out  said  road,  and  to  assess  the  damages  that  the 
plaintiff  in  error  might  sustain,  with  directions  to  report  on  oath 
at  the  next  term  of  the  court,  to  be  held  on  the  third  Monday  in 
August.  On  the  20ih  day  of  August  the  jury  made  the  follow- 
ing report:  "We,  the  jury  appointed  to  view  and  mark  out  a 
road,"  &c.,  "proceeded  on  the  llih  day  of  August  1849,  after 
being  duly  sworn,  to  view  and  mark  out  said  road,  and  assess  no 
damages  to  William  Long," — which  report  was  examined  and 
confirmed  by  the  court  and  an  order  passed  for  the  establish- 
ment of  the  road.  The  plaintift'  in  error  then  applied  to  and  ob- 
tained from  a  circuit  judge  a  certiorari  returnable  to  the  next 
term  of  the  Circuit  Court  of  Butler,  and  assigned  as  error  in  that 
court: 

1.  That  no  notice  was  given  of  the  petition. 

2.  That  the  jury  is  not  shown   to  have  been  composed  of 
householders. 

3.  That  the  record  does  not  show  that  the  jury  was  to  lay 
out  the  road  so  as  not  to  run  through  any  plantation. 

4.  That  the  report  of  the  jury  does  not  show  that  the  road 
was  not  laid  out  through  any  plantation. 

5.  That  the  record  does  not  show  that  the  jury  was  sworn. 

6.  That  neither  the  return  nor  the  record  shows  that  the  road 
was  laid  out  at  all. 

7.  That  the  order  establishing  the  road  is  not  warranted  by 
the  report  of  the  jury. 

Upon  the  hearing  of  the  cause,  the  Circuit  Court  affirmed  the 
judgment  of  the  Commissioners  Court,  which  is  now  assigned 
as  error. 

Elmore  &  Yancey,  for  the  plaintiff  in  error: 
The  Commissioners  Court  of  Roads  and  Revenue,  is  one  of 
special  and  limited  jurisdiction,  and  its  records  must  show  that 
the  requisitions  of  the  act  giving  it  jurisdiction  over  the  making 
of  roads  have  been  complied  with. —  Horn  v.  Grayson,  7  Port. 
272-3;  Robinson  et  al.  v.  Steele,  5  Ala.  473;  Commissioners  of 
Talladega  v.  Thompson,  15  ib.  139. 
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The  act  of  1832,  giving  to  the  Commissioners  Court  of  Roads 
and  Revenue  power  to  establish  private  roads,  contains  three  re- 
quisitions, a  compliance  with  which  should  appear  upon  the  re- 
cord to  make  its  acts  valid — 

1.  An  application  for  the  road. 

2.  That  the  road  be  not  opened  through  a  plantation. 

3.  That  the  jury  to  assess  damages,  "be  empannelled  and 
sworn"  by  the  court.— See  Clay's  Dig.  506,  "§.  1,  and  p.  507,  §  5. 

An  order  of  that  court,  authorising  a  jury  to  lay  out  a  private 
road,  without  the  direction  that  it  should  not  pass  through  the 
plantation  of  any  person,  is  coram  non  judice,  and  cause  of  re- 
versal by  this  court.  An  order  establishing  a  private  road,  it 
no  where  appearing  that  said  road  does  not  pass  through  any 
one's  plantation,  is  not  in  pursuance  of  the  statute,  and  void. 
If  this  is  not  law,  then  a  person  injured  by  the  act  of  a  jury  act- 
ing without  such  directions,  would  be  without  redress,  for  there 
is  no  law  authorising  any  assessment  of  damages  for  the  run- 
ning a  private  road  through  a  plantation.  The  report  of  the  ju- 
ry who  laid  out  the  road,  not  specifying  that  said  road  did  not 
run  through  any  one's  plantation,  was  not  such  an  one  as  the 
court  could  affirm,  and  the  order  affirming  it  and  establishing 
the  road  was  void. 

It  no  where  appears,  save  in  the  report  of  the  jury,  that  they 
were  sworn.  The  recital  in  the  report  is  no  evidence  of  the 
fact.  The  statute  requires  the  court  "to  cause"  a  jury  to  be 
empannelled  and  "  sworn."  The  record  nowhere  shows  that 
the  latter  requisition  was  done.  There  is  no  order  that  it  should 
be  done. 

The  act  of  1832  is  but  cumulaiive  to  the  act  of  1815  granting 
to  County  Courts  the  power  to  establish  private  ways,  under 
certain  circumstances,  and  should  be  construed  in  connection 
with  that  act. — See  Toul.  Dig.  337.  If  this  is  correct,  then  in 
addition  to  the  requisites  of  the  act  of  1832,  is  the  appointment 
of  "  a  jury  of  house-holders"  to  mark  and  lay  out  the  road. — See 
Toul.  Dig.  391;  Clay's  Dig.  507,  §  4.  And  the  jury  to  take 
a  particular  oath. — See  same  authorities.  The  rectird  shows  a 
compliance  with  neither  of  these  requisites,  and  they  cannot  be 
presumed. — The  Slate  v.  Ligon,  7  Port.  1G7;  Hartley  et  al.  v. 
Bloodgood,  10  Ala.  233-8.  If  the  two  acts  are  not  to  be  con- 
strued together,  and  a  jury  is   not  required  to  be  empannelled, 
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then  it  is  the  duty  of  the  court  to  grant  the  road  upon  petition, 
and  the  empannelling  a  jury  to  lay  it  out,  &c.,  was  illegal  an.d 
void.— Willis,  adm'r,  v.  Heirs  of  Willis,  9  Ala.  330. 

The  proceeding  by  certiorari,  and  the  parties,  all  conform  to 
authority. — Barnet  et  al.  v.  The  State,  15  Ala.  829 ;  Commis- 
sioners Talladega  v.  Thompson,  ib.  139. 

Stone  &  Judge,  for  the  defendant : 

1.  The  application  was  to  establish  a  private  road,  pursuant 
to  the  statute.  On  such  applications  no  notice  is  required. — 
(Clay's  Dig.  506,  '^  1.)  Notice  is  required  only  in  case  an  or- 
der is  asked  to  establish,  discontinue,  or  change  "  a  public  road." 
(Clay's  Dig.  507,  §  3.)  But  if  notice  was  requisite,  the  record 
shows  that  Long  was  present  "in  his  own  proper  person,"  and 
asked  for  a  jury  to  assess  damages,  &c. 

2.  It  is  not  necessary  that  the  record  should  show,  or  state 
lliat  the  jury  appointed  to  view  and  mark  out  the  road  were 
house-holders ;  it  is  necessary  that  the  record  should  show,  as  it 
does,  that  a  jury  was  appointed,  and  it  will  be  presumed  that 
they  consisted  of  good  and  lawful  men.  If  it  can  be  successfully 
contended  that  the  record  should  show  the  jury  were  house- 
holders, on  the  same  principle  it  can  be  contended  the  record 
should  show  they  were  residents  of  the  county,  and  twenty-one 
years  of  age.  But  the  record  shows  that  Long  was  present,  and 
that  the  jury  was  appointed  at  his  instance;  he  is  therefore  pre- 
cluded now  from  raising  this  objection.  Again,  if  the  jury  were 
not  house-holders,  the  record  should  show  that  fact  affirmative- 

3.  It  is  not  necessary  that  the  record  should  show  that  the 
jury  were  required  to  lay  out  the  road  so  as  not  to  run  through 
any  plantation,  or  that  as  laid  out.  it  did  not  run  through  any 
plantation — these  are  negatives  which  the  record  need  not  affirm. 
If  the  road  was  laid  out  or  opened  through  Long's  plantation, 
contrary  to  law,  he  ought  to  have  shown  or  proved  it  in  the  court 
below. 

4.  The  record  need  not  state  that  the  jury  were  sworn,  it  will 
be  presumed  they  were.  But  the  record  does  show  they  were 
sworn.  The  return  or  report  of  the  jury  states  they  viewed  and 
marked  out  the  road  ••  after  being  duly  sworn." 

5.  The  record  does  not  show  that  the  road  was  marked  out. 
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and  how  the  same  was  done.     If,  however,  no  road  was  marked 
out,  Long  has  nothing  to  complain  of. 

6.  Long  has  not  shown  by  proof  or  otherwise,  that  he  was 
injured  by  the  action  of  the  Commissioners  Court.  He  made 
no  objection  when  the  road  was  applied  for,  though  personally 
present;  he  only  asked  for  a  jury  to  assess  his  damages,  thereby 
waiving  every  thing  else.  The  road  was  marked  out  as  des- 
cribed in  the  application  for  it,  precisely,  and  Long  is  dissatis- 
fied only  because  damages  were  not  allowed  him  by  the  jury, 
and  relies  only  upon  technical  errors  for  a  reversal,  all  of  which, 
if  any,  have  been  caused  by  his  own  conduct. 

CHILTON,  J,— The  act  of  1832,  Clay's  Dig.  506,  <§  1, 
provides  that  "it  shall  be  lawful  for  the  courts  of  roads  and 
revenue  in  each  county,  on  the  application  of  any  one  or  more 
persons,  to  grant  and  establish  private  roads,  not  exceeding  fif- 
teen feet  wide,  provided,  that  they  shall  not  be  opened  through 
any  person's  plantation,  and  provided  always,  that  the  person  or 
persons  petitioning  shall  be  bound  to  open  and  keep  such  roads 
in  repair,  and  shall  pay  to  the  owner  of  the  said  land,  over 
which  said  roads  may  run,  all  damages  that  may  be  assessed 
against  the  petitioner  or  petitioners,  for  the  benefit  of  the  said 
owner,  in  the  manner  of  assessing  damages  in  like  cases  of  pub- 
lic roads,"  &c. 

The  act  of  1820  prescribed  the  mode  of  assessing  the  dam^- 
age  done  to  the  owner  of  lands  over  which  a  public  road  should 
run,  and  is  the  act  to  which  allusion  was  made  by  the  act  1832. 
See  Toul.  Dig.  392,  §  2.  This  act  provides,  that  where  a  new 
road  is  established,  the  owner  of  the  land,  over  which  such  road 
passes,  may,  at  the  next  term  of  the  County  Court,  apply  to 
said  court  for  damages  for  the  injury  which  he  may  have  sus- 
tained by  the  establishment  of  such  road;  and  it  shall  be  the  du- 
ty of  such  court  to  cause  a  jury  to  be  empannelled,  to  inquire 
of  such  damages,  in  which  inquiry  the  jury  shall  take  into  con- 
sideration the  advantages  accruing  to  such  applicant  by  the  es- 
tablishment of  such  road,  and  give  their  verdict  accordingly. — 
Laws  of  Ala.  by  Toul.  392. 

It  appears  from  the  record  of  the  proceedings  had  in  the  court 
of  roads  and  revenue,  that  at  the  term  of  said  court  when  the 
application  for  this  private  way  was  granted,  Long,  the  plaintiff 
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in  error,  was  personally  present  "and  made  application  for  a 
jury  to  be  appointed,  to  assess  the  damage  which  he  would  sus- 
tain by  the  road  running  through  bis  land.  Thereupon,  seven 
persons  were  appointed  to  view  and  lay  out  said  road  and  to  as- 
sess the  damage,  who  were  directed  to  report  upon  oath,  to  the 
next  term  of  said  court.  AccoPdingly,  on  the  20th  August 
1849,  they  reported  to  the  court  that  they  had,  after  being  duly 
sworn,  viewed  and  marked  out  said  road,  and  they  assessed  no 
damage  to  the  plaintiff  in  error,  Long,  which  report  was  exam- 
ined and  confirmed  by  the  court. 

1.  It  is^insisted  that  the  proceeding  was  irregular,  because 
the  order  to  lay  out  the  road  does  not  direct  that  it  shall  be  so 
laid  out  as  not  to  pass  through  the  plantation  of  any  person.  It 
is  not  shown  that  this  was  so  laid  out  as  to  run  through  a  planta- 
tion, and  we  will  not  presume  that  it  does,  for  the  purpose  of 
invalidating  the  proceeding  This  proviso  is  a  limitation  upon 
the  power  of  the  court  in  laying  out  private  roads,  but  the  order 
Deed  not  show  the  negative  fact  that  the  road  runs  through  no 
plantation.  If  the  court  exceeded  its  jurisdiction,  if  the  road  was 
so  laid  out  as  to  run  through  the  plantation  of  Long,  he  should 
have  shown  this  in  the  court  below,  in  order  to  insist  on  the  in- 
validity of  the  order.  But  nothing  of  the  kind  is  made  to  ap- 
pear. As  well  might  it  be  contended  that  the  order  for  the  es- 
tablishment of  a  bridge,  a  ferry,  or  authorising  the  erection  of  a 
mill  dam,  should  negative  the  existence  of  every  fact  which 
would  show  the  Commissioners  Court  could  not  properly  exer- 
cise its  power  in  the  given  case.  It  is  certainly  true  that  the 
Commissioners  Court  of  Roads  and  Revenue  is  one  of  special 
and  limited  jurisdiction,  and  that  its  records  must  affirmatively 
show  every  fact,  the  existence  of  which  is  necessary  to  confer 
jurisdiction. — Commissioners  Talladega  v.  Thompson,  15  Ala. 
139.  This,  we  think,  the  record  before  us  does.  The  court 
acted  upon  a  petition  properly  presented.  The  statute,  in  re- 
spect to  private  roads,  requires  no  notice  to  be  given,  but  if  such 
notice  were  required,  it  is  shown  the  want  of  it  worked  no  inju- 
ry to  the  plaintiff  in  error,  as  he  was  personally  present.  The 
court  then  having  rightfully  taken  jurisdiction,  it  is  incumbent  on 
the  plaintiff  in  error  to  show,  that  it  erred  to  his  prejudice,  else 
we  cannot  reverse. 

2.  What  we  have  said  in  reference  to  the  character  of  the  or- 


4S8  ALABAMA. 


Long  V.   The  Comm'rs  Court. 


der  will  equally  apply  to  the  objection,  that  the  record  does  not 
show  that  the  persons  appointed  as  jurors  to  view  and  lay  out 
the  road  and  to  assess  the  damages  were  qualified  to  act  as  such. 
The  jury  were  empannelled  at  the  request  of  Long.  He  raised 
no  objection  to  the  men  selected,  and  we  must  intend  the  court 
selected  qualified  persons. 

3.  Neither  can  the  objection  that  they  were  not  sworn  pre- 
vail. Their  report  shows  that  they  proceeded  to  the  discharge 
of  their  duty  "after  being  duly  sworn,"  and  the  order  appoint- 
ing them  requires  their  report  to  be  made  on  oath.  It  was  not 
necessary  that  any  certificate  of  the  oath  administered  to  them 
should  appear  of  record.  The  statute  does  not  require  it,  and 
such  strictness  would  not  comport  with  that  liberal  construction, 
which  every  statute  designed  for  the  promotion  of  the  public 
good  and  convenience  should  receive. — 9  Bacon's  Abr.  by  Bouv. 
254.  If  the  jury  were  not  sworn,  as  their  report  states,  it  was 
good  ground  for  setting  it  aside,  but  we  must  intend  that  the 
plaintiff  in  error  was  present  when  the  report  was  made,  as  he 
was  present  when  the  jury  were  designated  and  required 
to  report  at  the  time  they  made  it.  At  all  events,  he 
might  have  been  present  had  he  so  desired,  and  he  should  not 
be  heard  to  raise  objections  in  this  court,  which  he  never  made 
io  the  primary  court,  and  which,  if  there  made,  could  in  all  prob- 
ability have  been  remedied  by  supplying  the  proper  proof  of  the 
jurors  having  been  duly  sworn.  This  was  not,  as  to  Long,  an 
ex  parte  proceeding.  He  appeared  in  court,  and  procured  the 
appointment  of  the  jury,  whose  report,  for  the  first  time,  he  seeks 
to  set  aside  on  error.  We  think  the  Circuit  Court  properly 
overruled  the  assignments  of  error,  and  correctly  refused  to  set 
aside  the  proceedings  had  in  the  court  of  roads  and  revenue. 
Its  judgment  of  affirmance  is  consequently  affirmed. 
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1 .  If  a  witness  becomes  interested  in  the  event  of  a  pending  suit  by  the 
act  of  one  of  the  parties,  without  the  assejit  of  the  other,  he  is  not 
thereby  rendered  incompetent  to  testify  in  behalf  of  the  latter,  al- 
though the  interest  thus  created  is  in  his  favor. 

2.  Tlie  donor  of  property  is  not  liable  to  the  donee  on  a  failure  of  title, 
and  has,  therefore,  no  such  interest  in  sustaining  the  title  of  the  do- 
nee, as  will  exclude  him  from  testifying  in  his  favor. 

3.  A  sale  by  one,  having  a  life  estate  in  a  chattel,  which  purports  to 
convey  tlie  entire  title,  does  not  operate  as  a  forfeiture  of  the  life 

-    estate,  but  vests  it  in  his  vendee. 

Error  to  the  Chancery  Court  of  Franklin.  Tried  before 
the  Hon.  W.  W.  Mason. 

The  bill  in  this  case  was  filed  by  tlie  defendant  against  the 
plaintiffs  in  error.  The  original  bill  alleges  that  on  the  20th  of 
November  1828,  Mrs.  Nancy  Hoskins,  the  mother  of  complain- 
ant, being  about  to  intermarry  with  Arthur  Jones,  now  deceased, 
with  his  knowledge  and  consent,  executed  to  the  complainant  a 
conveyance  for  the  following  slaves,  Sarah,  Swift,  Martha,  Hay- 
wood, and  Maranda,  and  thereupon  the  complainant  entered  in- 
to an  agreement,  by  which  be  re-conveyed  to  his  mother  three 
of  the  slaves  she  had  given  to  him,  to-vvit,  Sarah,  Swift  and 
Martha,  to  be  retained  by  her  during  her  life,  and  after  her  death 
to  be  returned  to  the  compUinant.  The  bill  also  alleges  that 
the  marriage  between  Arthur  Jones  and  Mrs.  Hoskins  was  con- 
.summaled,  and  that  by  the  marriage.  Arthur  Jones  became  en- 
titled to  an  estate  during  the  life  of  his  wife  in  the  tliree  slaves,  re- 
conveyed  by  the  complainant  to  his  mother ;  that  upon  the  deaib 
of  Arthur  Jones,  his  executors  took  possession  of  said  slaves 
and  their  increase,  consisting  of  two  or  three  others,  and  aa- 
!«erled  an  absolute  title  to  them,  and  were  about  to  sell  them  as 
the  absolute  property  of  Arthur  Jones,  deceased,  without  regard 
to  the  right  of  the  complainant  in  remainder,  after  the  death  of 
his  mother;  that  the  complainant  has  reason  to  believe  and  does 
believe  that  the  object  and  intention  of  the  executors  are  to  de- 
fraud him  of  his  just  rights;  that  if  said  slaves  are  sold,  they 
will  be  removed  beyond  the  limits  of  the  State,  and  bis  recov- 
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ery  of  ihein  at  the  death  of  his  mother  will  thereby  be  rendered 
difficult,  if  not  impracticable  ;  and  that  they  are  family  negroes, 
to  whom  he  is  much  attached  and  whose  loss  could  not  well  be 
compensated  by  the  mere  recovery  of  the  value. 

'I'be  prayer  of  the  bill  is  for  an  injunction  restraining  the  sale, 
and  removal  of  the  slaves  from  the  Stale,  and  that  the  rights  of 
the  complainant  be  protected.  An  injunction  was  granted  by  a 
circuit  judge,  restraining  the  executors  from  removing  the 
slaves  from  the  State,  unless  they  shouki  give  bond  in  the  sum 
of  five  thousand  dollars,  conditioned  for  the  forthcoming  of  the 
slaves  to  abide  the  final  decree  that  might  be  rendered  in  the 
cause.  The  defendants  answered  the  bill,  and  allege  that  the 
conveyance  of  the  slaves  was  a  fraud  upon  the  marital  rights  of 
Arthur  Jones,  the  second  husband  of  complainant's  mother; 
that  it  was  executed  pending  the  treaty  of  marriage  between  her 
and  Arthur  Jones,  and  without  his  knowledge  or  consent.  Mrs. 
Jones,  however,  who  was  also  made  a  defendant,  asserts  in  her 
answer,  that  before  the  deed  was  executed,  Arthur  Jones  was 
advised  of  her  intention  to  make  it,  and  fully  approved  of  it; 
and  that  durinfj  the  marriao:e  he  never  claimed  more  than  a  life 
estate  in  the  slaves. 

Notwithstanding  the  bill  and  the  injunction,  the  executors, 
having  given  the  required  bond,  proceeded  to  sell  the  slaves  at 
public  auction,  as  the  absolute  property  of  their  testator,  at  the 
time  of  his  death,  and  Mrs.  Jones  became  the  purchaser  at  the 
gum  of  $5011,  for  which  she  executed  her  notes  payable  in 
"twelve?  months.  She  then  took  possession  of  the  slaves,  and 
fiicu  d  cro.«c-uii!  aj^i.insL  the  executors  and  the  complainant;  in 
"ivhieh  she  admits  the  right  of  the  complainant,  and  alleges  that 
she  purchased  tlie  slaves,  because  they  were  family  servants 
and  she  was  unwilling  for  them  to  pass  into  the  hands  of  stran- 
gers; and  she  prayed  to  be  relieved  from  her  purchase,  and  that 
her  notes  might  be  cancelled.  After  filing  the  cross-bill,  Nancy 
Jones,  the  mother  of  the  complainant,  departed  this  life,  having 
duly  executed  her  last  will  and  testament,  by  which  she  be- 
queathed the  slaves  in  controversy  to  the  wife  of  complainant, 
and  appointed  him  executor,  in  which  character  he  has  come 
into  the  possession  of  them;  but  under  the  laws  of  Mississippi, 
where  the  testatrix  and  Mrs.  Hoskins  both  resided,  the  com- 
plainant as  husband  takes  no  interest,  in  right  of  his  wife,  in  the 
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slaves.  These  faeti?  are  brought  to  the  view  of  the  court  by  a 
supplemental  bill  filed  by  the  complainant,  who,  also;  as  exe- 
cutor of  his  mother,  revived  her  cross-bill  seeking  relief  against 
the  purchase,  she  made  of  the  slaves  at  the  sale  by  the  execu- 
tors. On  the  final  hearing,  it  was  shown  that  during  the  pen- 
dency of  the  suit,  the  executors  had  come  to  a  settlement  in  the 
Orphans'  Court  of  the  estate  of  their  testator,  and  Mrs.  Jones, 
who  was  afterwards  examined  by  the  complainant  as  a  witness 
in  the  case,  after  being  first  released  by  him  from  liability  by 
reason  of  the  deed  of  gift  previously  executed  by  her,  agreed 
with  the  executors  that  they  should  retain  in  their  hands  out  of 
the  legacy  bequeathed  to  her  an  amount  sufficient  to  pay  her 
notes,  with  interest,  until  the  termination  of  the  suit,  to  be  then 
appropriated  to  the  payment  of  those  notes,  if  the  suit  should 
terminate  in  favor  of  the  executors,  or  to  be  paid  over  to  her 
and- her  notes  given  up,  if  the  suit  should  be  decided  in  favor  of 
the  complainant.  The  testimony  of  this  witness  was  objected  to 
on  the  ground  of  interest,  but  the  chancellor  overruled  the 
objection. 

The  chancellor  dismissed  the  cross-bill,  but,  thinking  that  the 
rights  of  the  complainants  were  established  by  the  proof  taken 
in  the  cause,  decreed  in  favor  of  the  complainant,  and  declared 
that  the  sale  by  the  executors  worked  a  forfeiture  of  the  life 
estate  in  the  slaves,  and  ordered  the  notes,  given  b}  Mrs.  Jones 
to  the  executors  to  secure  the  purchase  money,  to  be  cancelled, 
and  the  contract  to  be  annulled.  From  this  decree  the  execu- 
tors have  taken  an  appeal  to  this  court. 

Node  and  Cooper,  for  the  plaintiffs  in  error. 

Towns,  for  the  defendant. 

DARGAN,  C.  J. — 1.  It  is  contended  that  Mrs.  Nancy- 
Jones  was  incompetent  to  testify  on  the  part  of  the  complainant, 
because  she  was  interested  in  sustaining  his  title  to  the  slaves  in 
controversy.  If  we  were  to  admit,  for  the  sake  of  argument, 
that  her  purchase  from  the  executors  and  her  subsequent  agree- 
ment that  they  should  retain  out  of  the  legacy,  bequeathed  to 
her  bjr  the  will  of  Arthur  Jones,  her  husband,  an  amount  equal 
to  the  purchase  money  agreed  to  be  given  for  the  slaves,  does 
make  it  to  her  interest  that  the  title  of  the  complainant  shall  pre- 
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vail,  still,  we  think  it  beyond  doubt  that  such  an  interest,  ac- 
quired as  this  was,  cannot  deprive  the  complainant  of  the  bene- 
fit of  her  testimony.  It  is  true*  that  an  interest  acquired  by  a 
v/itness  in  the  event  of  a  suit,  after  the  matter  or  fact  happened, 
to  which  he  is  called  to  give  testimony,  may  render  him  incom- 
petent.— Greenl.  Ev.  1,  <^  418.  But  whether  an  interest,  sub- 
sequently acquired  by  the  witness,  will  render  him  incompetent 
or  not,  must  depend  upon  the  mode  and  manner  of  his  acquir- 
ing it,  and  in  some  cases  upon  the  intent  with  which  it  was 
done.  Yet  we  ?pprehend  no  case  can  be  found  that  would 
sustain  the  doctrine,  that  one  party,  after  a  suit  was  instituted, 
could  sell  the  subject  matter  in  dispute  to  a  witness,  without  the 
assent  of  the  other  party,  and  by  such  sale  deprive  him  of  the 
benefit  of  his  testimony.  Such  a  rule  would,  in  our  judgment, 
be  not  only  opposed  to  sound  policy,  but  would  often  lead  to 
the  perversion  of  justice.  In  the  case  of  WoodhuU  v.  Ram- 
say, 3  Johns.  Cas.  235,  the  court  said,  "  The  interest  which 
will  exclude  the  witness  must  not  have  arisen  after  the  fact,  to 
which  he  is  called  to  testify,  happened,  by  his  own  act,  without 
the  interference,  or  consent  of  the  party  by  whom  he  is  called; 
because  if  this  were  the  rule,  it  would  be  in  the  power  of  the 
witness,  and  even  of  the  adverse  party,  to  deprive  the  opposite 
party  of  the  benefit  of  his  testimony."  This  authority  was  re- 
cognised by  this  court  in  the  case  of  Napier  v.  Cook,  9  Ala. 
S38,  and  seems  to  be  fully  sustained  by  the  decisions  of  the 
American  courts. — See  the  cases  collected  in  Covven  &  Hill's 
Notes  to  Phil.  Ev.  273.  This  view  renders  it  unnecessary  to 
decide  whether  the  purchase  of  Mrs.  Jones  did  in  fact  render 
her  an  interested  witness. 

2.  Nor  is  there  any  thing  in  the  objection,  that  by  the  con- 
veyance of  the  witness  to  the  complainant,  she  warranted  the 
title  to  the  slaves,  for  this  conveyance  was  purely  voluntary,  and 
no  recovery  could  be  had  for  a  breach  of  the  warranty,  inasmuch 
as  the  complainant  paid  nothing  and  has  not  suffered  any  injury  or 
loss  in  consequence  of  it.  Independent,  however,  of  this,  the 
witness  was  released  from  the  warranty  before  she  was  exam- 
ined upon  the  last  commission. 

3.  Mrs.  Jones  was  a  competent  witness,  and  her  testimony  fully 
shows  that  previous  to  her  intermarriage  with  Arthur  Jones,  she 
informed  him  of  her  intention  to  convey  the  slaves  to  her  son, 
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and  that  he.approved  of  it,  and  never  during  his  life  clai.ned 
more  than  a  life  estate  in  the  slaves.  This  testimony  establishes 
the  right  of  the  complainant  to  the  slaves,  after  the  death  of 
Mrs.  Jones,  his  mother,  and  to  this  extent  the  decree  should 
have  been  in  his  favor.  But  the  chancellor  erred,  in  holding 
that  the  sale  by  the  executors,  purporting  to  be  a  sale  of  the  en- 
tire title,  produced  a  forfeiture  of  their  right  during  the  life  of 
Mrs.  Jones.  Without  entering  into  an  argument  to  show  that 
a  sale  of  a  chattel  by  one,  having  but  a  life  estate  or  other  less 
interest,  does  not  produce  a  forfeiture  of  that  interest,  although 
the  sale  purported  to  convey  the  entire  title,  we  will  simply 
refer  to  the  case  of  Lyde  v.  Taylor  ei  al.,  decided  at  the  last 
Term,  in  which  we  held  that  a  sale  of  a  slave  by  one  having  a 
life  estate  conveyed  to  his  vendee  his  interest  merely.  For 
this  error,  the  decree  must  be  reversed,  but  as  we  can  here  ren- 
der the  decree  that  the  chancellor  should  have  rendered,  it  be- 
comes our  duty  to  do  so  without  remanding  the  cause.  It 
may,  however,  be  observed  that  the  decree  in  favor  of  tne  com- 
plainant upon  his  original  and  supplemental  bill  may  entirely 
annul  the  contract  of  sale  between  the  executors  and  Mrs.  Jones, 
who  purchased  pendente  lite,  and  entitle  her  executor  to  have 
the  notes  cancelled,  he  paying  or  accounting  for  the  value  or 
hire  of  the  slaves  from  the  time  she  came  into  possession  of 
them,  until  her  death.  These  equities,  however,  between  the 
parties,  cannot  be  settled  in  the  present  suit.  If  they  cannot  be 
adjusted  between  the  parties  without  suit,  they  must  be  brought 
before  the  court  in  another  suit,  in  which  they  can  be  properly 
put  in  issue. 

The  decree  of  the  chancellor  is  reversed,  and  this  court  pro- 
ceeding to  render  such  decree  as  should  have  been  rendered  in 
the  court  below,  it  is  ordered,  adjudged,  and  decreed,  that  the 
right  and  title  of  the  complainant  to  the  slaves  in  controversy, 
after  the  death  of  his  mother,  Mrs.  Nancy  Jones,  be  established, 
and  that  he  be  entitled  to  have  and  hold  them  in  his  own  right, 
free  from  the  rights  and  claims  of  all  others;  and  further,  that  ho 
recover  of  the  executors  of  Arthur  Jones,  deceased,  all  the  cost 
of  this  suit  in  the  court  below,  but  that  the  plaintiffs  in  error 
recover  of  him  the  cost  of  this  court. 

Parsons,  J.,  not  sitting. 
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1.  If  a  party,  after  the  grant  of  a  new  trial  on  condition  that  he  pay  'he 
costs  of  the  suit  without  complying  with  the  condition,  sues  out  a 
writ  of  error  to  reverse  the  judgment,  it  is  a  waiver  of  his  right  to  the 
new  trial. 

2.  The  grant  of  a  new  trial,  on  condition  that  the  costs  be  paid  by  a 
specified  day  in  vacation,  is  a  nullity.  (Per  Parsons,  J. — Dargan,  C. 
J.,  expressing  no  opinion,  and  Chilton,  J.,  dissenting.) 

3.  The  regularity  of  the  practice  of  granting  a  new  trial  after  judgment, 
as  to  part,  and  letting  the  judgment  stand  as  to  the  residue  of  the  de- 
mand sued  for,  questioned  per  Parsons,  J.,  and  Dargan,  C.  J. — Chil- 
ton, J.,  holding  that  the  practice  has  been  too  long  sanctioned  by  this 
court  to  be  now  disturbed. 

Error  to   the  Circuit  Court  of  Russell.     Tried  before  the 
Hon.  Nathan  Cook. 

Belser  &  Harris,  for  the  plaintiff  in  error. 

Rice  &  Morgan,  for  the  defendant. 

PARSONS,  J. — Edwards,  in  an  action  of  tresspass  viet  armis 
for  an  assault  and  battery,  recovered  a  verdict  and  judgment, 
against  Lewis  for  seven  hundred  dollars,  besides  the  costs. 
From  this  judgment  an  execution  was  issued  against  Lewis, 
which  w£s  levied  upon  some  of  his  property.  He  thereupon 
presented  his  petition  for  a  supersedeas,  alleging  that  he  had 
paid  the  full  amount  of  the  execution.  The  supersedeas  was 
granted,  and  at  the  next  term  of  the  Circuit  Court,  an  issue  was 
made  up  between  the  parties,  according  to  the  practice  in  such 
cases,  by  which  Lewis  avered  the  payment,  and  Edwards  tra- 
versed or  denied  it.  The  issue  was  found  by  the  jury  for  Lew- 
is and  the  court  ordered  full  satisfaction  to  be  entered.  Ed- 
wards excepted  to  several  of  the  opinions  of  the  court,  and,  be- 
sides, he  moved  for  a  new  trial,  and  it  was  "ordered  by  the 
court  that  a  new  trial  be  granted  as  to  five  hundred  dpllars,  upon 
the  payment  of  all  the  costs  of  the  said  suit  that  have  accrued, 
by  the  first  of  September  next."  This  was  at  the  March  Term, 
1849.  This  second  judgment,  by  which  satisfaction  was  or- 
dered, Edwards  brought  here  by  writ  of  error,  and  insisted  up- 


JUNE  TERM,  1S50. 495 

Edwards  v.  Lewis. 

on  the  matters  stated  in  his  bill  of  exceptions,  as  erroneous.^ 
But  the  judgment  was  affirmed. — 16  Ala.  813.  The  court  be- 
low, at  its  Spring  Term,  1850,  having  received  the  certificate  of 
the  affirmance  from  this  court,  considered  the  cause  as  finally- 
disposed  of,  and  ordered  it  to  be  stricken  from  the  docket,  to 
which  Edwards  excepted.  It  is,  therefore,  necessary  to  con- 
sider the  effect  of  the  new  trial  as  it  was  granted.  If  it  be  admit- 
ted that  the  new  trial,  as  granted,  was  not  a  mere  nullity,  still  it 
was  granted  on  condition  of  the  payment  of  the  costs  that  had 
then  accrued,  by  the  first  of  September  then  next.  Wiih  this 
condilion  it  does  not  appear  that  Edwards  complied,  but,  on  the 
contrary,  he  took  a  writ  of  error,  and  we  think  he  thus  waived  and. 
forfeited  such  right  to  a  new  trial  as  he  had. —  Walker  v.  Hale 
et  al.,  16  Ala.  26. 

2.  But,  speaking  for  myself  alone,  I  am  inclined  to  think,  that' 
as  the  order  granted  the  new  trial  to  lake  effect  upon  the. 
performance  of  an  act  in  p«w  during  vacation,  the  order  was 
wholly  ineffectual  from  the  first,  or  at  least,  from  the  end  of  that 
term.  From  the  language  of  the  order,  it  cannot  be  infered  that 
the  court  intended  the  order  take  effect,  until  the  costs  were 
paid.  For  this  construction  of  the  order,  Sands  v.  McClellan, 
6  Cow,  582,  is  an  authority.  The  new  trial,  therefore,  was 
granted  upon  the  condition  precedent  that  the  defendant  should 
pay  the  costs  by  the  first  day  of  September  then  next.  It  is  easy 
to  say  that  he  could  pay  the  costs  in  vacation,  and  that  the  or- 
der for  a  new  trial  should  thereupon  take  effect,  but  the  novelty 
of  such  an  order,  with  such  a  practice  as  it  would  introduce,  is 
sufficient  to  call  for  the  enquiry  whether  it  is  regular  or  evea 
valid,  or  of  any  effect  whatever.  The  maxim,  that  where  an  es-, 
tate  is  to  arise  upon  a  condilion  precedent,  it  cannot  vest  until 
the  condilion  is  performed,  is  so  strongly  adi)ered  to,  ihat  when 
the  condilion  is  become  impossible,  no  estate  or  interest  shall, 
grow  thereon. — 2  Bac.  Abr.  by  Bouv.  292,  title,  Condition.  If 
performance  is  prevented,  even  by  the  act  of  God,  die  conse- 
quence must  be  ihe  same. — Vartborne  v.  Dorrance,  2  Dall.  317; 
Monk  V.  Riggs,  19  J.  R.,  09;  Taylor  &  Oiis  v.  Bullen,  0  Cow. 
024,  and  cases  there  cited. 

The  court  did  not  intend  that  the  judgment  should  be  set 
aside  or  its  force  arrested,  unless  the  costs  should  be  paid  with- 
in the  lime  limited.     If  not  paid  within  that  lime,  an  execution 
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might  be  issued  and  the  judgment,  consequently,  would  be  en- 
tirely beyond  the  control  of  that  court.  The  condition  prece- 
dent was  to  be  performed  in  vacation.  Payment  of  the  costs 
was  all  that  was  required.  The  party  might  pay  the  officers  of 
court  and  the  witnesses  their  costs,  but  the  fact  of  payment  might, 
nevertheless,  be  denied,  or  its  validity  controverted,  and  in  such 
case  the  fact  and  the  validity  of  the  payment  must  be  judicially 
determined,  before  the  force  of  the  jugdment  can  be  arrested, 
and  for  such  a  trial  in  vacation  there  is  no  provision  by  law. 
'J'he  court  did  not,  in  this  case,  by  implication  or  otherwise,  re- 
serve control  of  the  judgment  beyond  the  first  of  September,  and 
it  could  not  act  upon  it  after  that  time.  It  cannot  be  seriously 
contended  that  the  payment  could  be  established  at  a  subsequent 
term  by  some  proceeding  in  the  nature  of  an  audita  querela. 
That  would  be  a  most  litigious  mode  of  getting  a  new  trial.  I 
incline  to  think  the  grant  of  the  new  trial  was  a  nullity,  because 
effectual  compliance  with  it  at  any  time  after  that  term  was  impos- 
sible, and,  therefore,  it  could  never  take  effect. — See  Gaines  v. 
Daily,  1  J.  J.  Marshall,  478.  If  the  court  had  continued  the 
motion,  so  as  to  retain  its  jurisdiction  and  control  of  it,  with  an 
intimation  to  Edwards  that,  if  before  the  next  term  he  should 
pay  the  costs,  a  new  trial  would  be  granted,  and  the  costs  being 
accordingly  paid,  the  new  trial  had  been  granted  at  the  next 
term,  all  would  have  been  consistent  and  right.  Or,  if  the  court 
had  required  him  to  confess  judgment  for  the  costs,  and  then 
granted  the  new  trial,  the  question  would  have  been  free  from 
the  present  objection. 

3.  The  order  granting  this  new  trial  was,  as  I  think,  erroneous 
in  another  respect.  The  new  trial  was  granted  after  judgment, 
and  it  was  granted  only  as  to  part  of  the  matter  of  controversy. 
Upon  this  point  I  have  looked  at  the  case  of  vStephens  v.  Brod- 
nax  &  Newton,  5  Ala.  258.  I  hsve  nothing  to  say  against  what 
was  decided  there,  but  I  must  dissent  from  what  was  said.  It 
was  said  that  the  court  might,  with  the  assent  of  the  parties,  di- 
rect a  judgment  to  be  entered  as  to  part,  and  a  new  trial  had 
as  to  other  matters  in  controversy.  If  the  court  had  said  that 
the  party  asking  the  new  trial  might  be  required  to  stipulate  on 
record  to  admit  part  of  the  demand,  or  part  of  the  facts  at  the 
next  trial,  I  could  find  no  objection  to  it.  But  that  is  a  very- 
different  thing  from  the  practice  of  rendering  several  judgments 
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in  the  same  suit,  each  one  for  a  separate  part  of  the  matter  in 
controversy.  If  such  a  practice  can  be  permitted,  then  there 
must  be  an  execution  from  each  judgment,  and  in  the  event  of 
writs  of  error,  there  must  be  one  from  each  judgment,  or  other 
principles  are  to  be  violated.  To  a  practice  which  must  be  pro- 
ductive of  such  an  increase  of  costs  of  suit  and  litigation,  I  can- 
not  assent. 

I  do  not  question  the  right  of  the  Circuit  Courts  to  impose 
terms,  when  they  grant  continuances  or  new  trials,  but  this  must 
not  be  done  so  as  to  violate  judicial  policy  in  any  respect,  and 
more  particularly  that  policy  which  aims  to  prevent  unnecessa- 
ry costs  and  litigation.  If  all  the  litigation  that  may  grow  out 
of  the  execution  of  process  from  one  judgment  in  a  suit,  such 
as  trials  of  the  rig!)t  of  property,  &c.,  is  to  be  muliiplied  several 
times,  according  to  the  number  of  judgments  that  might  be  ren- 
dered under  such  a  practice,  this,  I  think,  is  an  evil  sufficient  to 
deter  us  from  sanctioning  it.  The  practice  in  England  was  that 
motions  for  new  trials  were  always  made  before  judgment,  and 
the  judgment  was  never  entered  until  the  motion  was  disposed 
of.  I  believe  the  same  practice  prevails  in  Massachusetts,  and, 
doubtless,  it  would  be  good  here.  Under  and  consistently  with 
this  practice,  it  was  held  in  England,  that,  as  a  new  trial  was 
not  matter  of  right,  it  might  be  restrained  to  a  single  point. — 
Hutchinson  v.  Piper,  4  Taunt.  555.  The  like  has  frequently 
been  held  in  Massachusetts. — Winn  v.  The  Columbia  Insurance 
Co.,  12  Pick.  279  ;  Williams  v.  Henshaw,  ib.  378;  Robins  v. 
Townsend,  20  ib.  345.  Under  such  a  practice,  it  n)ight  be 
right  to  grant  a  new  trial  as  to  one  item  in  controversy,  or  even 
as  to  part  of  the  sum  recovered  by  the  verdict  on  an  entire  cause 
of  action;  but  upon  that  practice,  I  apprehend  that  there  could 
not  be  two  or  more  distinct  judgments  in  the  same  suit,  but  that 
the  judgment  would  await  the  last  verdict  and  then  be  rendered 
for  the  wliole  amount.  Here,  we  have  pursued  a  practice  of 
granting  new  trials  after  judgment.  The  effect  of  this  must  not 
be  overlooked.  In  the  first  place,  it  is  perfecily  clear,  that  if  a 
new  trial  be  granted  generally,  that  sets  aside  the  judgment,  or  if 
granted  for  part  of  the  sum  recovered  by  the  verdict,  the  judg- 
ment is  set  aside  to  that  extent  at  least,  and  here  a  new  question 
growing  out  of  a  departure  from  the  safe  and  well  known  com- 
mon law  practice  arises.     These  questions  are  often  extremely 
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embarrassing.  Upon  the  principle  that  a  judgment  is  an  entire 
thing,  it  cannot  be  severed,  so  as  to  authorise  one  execution  for 
one  part  and  another  for  another  part.  That  would  be  to  in- 
crease costs  and  litigation,  which  the  common  law  abhors.  I, 
therefore,  think,  that  when  the  Circuit  Court  may  be  disposed, 
in  its  discretion,  to  grant  a  new  trial  as  to  one  fact,  or  as  to  part 
of  what  is  recovered  by  the  verdict,  and  this  is  done,  under  our 
practice,  after  the  judgment  is  rendered,  the  judgment  should 
be  set  aside  entirely,  and  the  cause  continued  to  await  the  second 
verdict.  Or,  as  it  must  necessarily  all  occur  at  the  same  term, 
the  judgment  entry  might  be  struck  out  and  the  cause  continued 
on  the  verdict  and  order  for  a  new  trial,  as  to  one  point,  or  part 
of  the  demand  sued  for,  to  await  the  second  verdict.  But  if, 
hereafter,  a  case  should  come  before  us,  in  which,  after  judg- 
ment, a  new  trial  has  been  granted  as  to  one  point,  or  as  to  part 
of  the  sum  recovered  by  the  verdict,  and  the  court  has  left  the 
judgment  unaltered  and  on  its  face  in  full  force,  the  question 
will  arise,  whether,  as  it  has  been  in  effect  set  aside  as  to  part, 
it  is  not  wholly  annulled.  That  question  will  be  decided  when 
it  may  come  before  us.  lam  aware  that  there  are  cases,  par- 
ticularly in  Kentucky  and  Mississippi,  which  are  inconsistent 
with  some  parts  of  this  opinion.  I  will  only  add  that  they  were 
fully  considered. 

Let  the  judgment  be  affirmed. 

DARGAN,  C.  J. — The  practice  of  granting  continuances 
and  new  trials  as  to  part  of  a  demand  sued  for,  on  condition  of 
suffering  judgment  to  be  rendered  for  the  residue,  has  prevailed 
to  some  extent  in  some  parts  of  the  State,  and  seems  to  have 
been  countenanced  by  this  court  in  the  case  of  Stephens  v. 
Brodnax  &  Newton,  5  Ala.  25S,  but  1  think  it  a  departure  from 
the  vveil  settled  principles  of  law,  and  productive  of  much  more 
injury  than  benefit.  I  need  not  cite  authority  to  prove,  that  if 
a  party  brings  his  suit  for  part  of  his  demand  only,  as  if  he  sues 
for  one  item  of  an  account,  when  the  account  consists  of  several, 
and  recover  judgment  for  this  portion  of  his  demand  alone,  he 
could  not  be  permitted  afterwards  to  sue  for  the  other  items  of 
the  same  account,  for  the  law  will  not  tolerate  the  splitting  up  a 
demand  into  several  distinct  suits,  thus  increasing  litigation  ; 
and  1  cannot  well  see  the  difierence  between  this  and  allowing, 
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under  the  sanction  of  the  court,  a  judgment  for  part  of  the  de- 
mand, and  continuing  the  cause  for  the  purpose  of  Utigating  the 
residue.  Indeed  it  may  be  well  questioned  what  the  legal  ef-. 
feet  of  a  judgment  for  part  may  be.  The  object  of  the  suit  is 
to  recover  a  judgment  for  the  demand  sued  for.  When,  there- 
fore, a  judgment  is  rendered,  the  writ,  it  may  be  said,  has  per- 
formed its  office,  and  the  suit  at  an  end,  except  as  to  the  execu- 
tion of  the  judgment;  and  it  may  be  well  to  inquire  what  effect 
the  plea  of  former  recovery  might  have,  if  pleaded  to  the  residue 
of  the  cause  of  action  that  has  been  continued  by  the  court.  I 
do  not,  however,  intend  to  express  any  opinion  upon  the  ques- 
tion 1  have  supposed,  but  have  adverted  to  it  only,  for  the  pur-^ 
pose  of  showing  the  results  that  may  grow  out  of  such  a  prac- 
tice. But  this  is  by  no  means  all.  In  the  future  progress  of 
the  cause,  there  may  be  two  distinct  judgments,  out  of  which 
litigation  may  grow,  and  tlie  expenses  greatly  increased  to  both 
parties.  It  may  be  said  that  the  demand  would  never  be  split 
into  separate  judgments,  but  with  the  assent  of  both  parties,  and 
if  they  assent  to  it,  ihey  voluntarily  assume  the  risk  of  more  ex- 
pensive litigation,  and  should  not  be  heard  to  complain.  But 
it  is  to  the  interest  of  the  community,  as  well  as  to  the  parties 
themselves,  not  to  increase  the  litigation  of  the  country,  and  a 
practice  that  is  calculated  to  produce  such  a  result  ought  not  to 
be  indulged.  The  courts  can  always,  in  the  exercise  of  their 
discretion,  impose  terms,  as  a  condition  upon  which  a  new  trial 
will  be  granted,  or  the  continuance  of  a  cause  allowed,  but  the 
terms  should  not  be  the  rendition  of  judgment  for  part  of  the 
demand  sued  for,  whilst  the  cause  is  continued  in  court  for  the 
purpose  of  litigating  the  residue. 

CHILTON,  J. — I  agree  in  the  result  of  this  cause,  for  the 
reason  that  the  sueing  out  of  the  writ  of  error,  before  complying 
with  the  condition  upon  which  a  new  trial  was  granted,  amounted 
to  a  waiver  of  such  new  trial. — Hale  v.  Walker,  IG  Ala.  26  ;  Ste- 
phens V.  Brodnax  &  Newton,  5  ib.  258.  As  this  view  is  decis- 
ive of  the  case,  it  is  unnecessary  for  me  to  say  more  ;  but  lest  my 
silence  should  be  construed  into  an  approval  of  what  my  brethren 
have  said  beyond  this,  I  deem  it  proper  (o  add,  that  in  my  o|)inion 
there  is  no  necessity  for  departing  from  the  j)ractice  of  requiring 
parties,  who  admit  a  portion  of  a  demand  to  be  justly  due,  to 
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confess  a  judgment  for  that  portion,  or  even  to  pay  it  as  a  con- 
dition for  granting  a  new  trial,  or  a  continuance.  Such  terms 
should  be  left  within  the  discretion  of  the  primary  court;  which 
can  usually  make  them  available  in  the  futherance  of  the  justice 
of  the  cause.  I  concede  that  the  court  has  not  the  power  to 
split  up  demands  as  a  matter  of  legal  right,  but  can  in  the  impo- 
sition of  terms  require  the  party  asking  a  new  trial  to  submit  to 
such  terms  as  a  condition,  upon  which  it  will  be  awarded,  and  it 
is  well  settled,  no  writ  of  error  will  lie  for  the  purpose  of  review- 
ing the  exercise  of  such  discretion. — 4  Ala.  31S,  and  cases  cited. 
That  such  practice  may  sometimes  operate  to  increase  litigation 
cannot  be  denied;  on  the  other  hand,  however,  it  often  prevents 
a  failure  of  justice  by  securing  the  payment  of  a  portion  of  the 
demand  which  delay  might  render  hopeless.  But  I  do  not  feel 
myself  at  liberty  to  treat  the  right  of  the  court  to  impose  such 
terms  as  an  original  question.  I  regard  it  as  the  established 
practice,  and  am  for  adhering  to  the  maxim  '■^cursus  curia,  est  lex 
curios.^^ 

I  deem  the  practice  of  granting  new  trials  upon  conditions  to 
be  performed  after  the  court  adjourns,  as  upon  the  payment  of 
cost  by  a  given  day,  also,  too  well  established  by  the  primary 
courts,  as  well  as  substantially  sanctioned  by  this  court,  now  to 
be  disturbed.  The  difficulty,  under  which  my  brother  Parsons 
labors,  is  removed  by  the  fact,  that  in  such  cases,  the  cause  ne- 
cessarily stands  over  until  the  next  term,  so  that  the  court  may 
definitely  determine  whether  or  not  the  condition  has  been 
performed. — See  Heese  v.  Billing,  9  Ala.  263;  Stephens  et  al. 
V.  Mansony,  4  ib.  317;  Martin  v.  Chapman,  1  ib.  27S. 


MAULDEN,    MONTAGUE  &  CO.    vs.   ARMISTEAD, 

Ex'r,   et  al. 

1.  Where  the  contract  in  respect  to  a  chattel  passes  neither  the  legal 
nor  equitable  title,  a  court  of  equity  will  not  enforce  its  specific  exe- 
cution agjiinst  a  subsequent  assignee  of  the  legal  title,  although 
he  has  acquired  it  with  notice. 
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2.  A.  conveyed  to  S.  certain  real  and  personal  property,  together  with 
his  then  growing  cotton  crop,  on  the  trust,  that  if  the  proceeds  of 
the  property,  other  than  the  crop,  should  prove  insufficient  to  satisfy 
certain  debts  dne  by  him  to  C,  "then  whatever  may  remain  due 
thereon  shall  be  paid  by  the  trustee  (S.)  out  of  the  crop  &c.,  and  that 
out  of  the  same  crop  he  shall  pay  to  M.,  M.  &  Co.  a  bill  for  two  thou, 
sand  dollars,  drawn  by  A.  on  said  M.,  M.  &  Co  .  and  by  them  accepted 
on  the  faith  of  the  crop  &c.,  and  also  pay  to  the  same  firm  the 
amount  due  by  the  said  A.  on  his  account  current,"  &c.  The  deed 
then  provides,  after  the  discharge  of  "  the  debts  already  directed  to 
be  paid  out  of  the  sales  of  tlie  crop,"  &c.,  for  the  payment  of  other 
creditors  in  the  order  in  which  they  are  named :  Held — That  there  is 
nothing  in  the  deed  to  show  that  A.  intended  to  create  a  preference,  • 
as  between  C.  and  M.,  M.  &  Co.,  so  far  as  the  proceeds  of  the  cotton 
are  concerned,  and  those  proceeds  not  being  sufficient  to  discharge 
tlae  balance  due  to  C,  after  the  other  property  conveyed  had  been 
exhausted,  and  the  debts  due  to  M  ,  M.  &  Co.,  they  should  be  ratably 
distributed  between  them. 

3.  Where  the  injunction  of  an  entire  judgment  at  law  has  in  the  first 
instance  been  properly  granted,  and  the  answer  shows  that  the  com- 
plainant is  entitled  to  some  relief,  though  not  to  the  extent  claimed 
by  the  bill,  tlie  injunction  may  be  dissolved  in  part,  or  continued  on 
such  terms  as  will  ensure  ultimate  justice  between  the  parties ;  but 
to  authorise  such  dissolution,  or  a  requirement  that  the  complainant 
pay  a  portion  of  the  judgment  into  court  as  a  condition  to  the 
contiimance  of  the  injunction,  the  answer  should  show  exphcitly  the 
amount  which  the  plaintiff  at  law  is  in  equity  entitled  to  receive.  If 
this  be  not  done,  and  there  is  no  danger  of  the  debt  being  lost  by 
continuing  the  injunction,  it  should  be  retained  until  the  final  hearing. 

Error  to  the  Chancery  Court  of  Marengo.  Tried  before 
ihe  Hon.  J.  \V.  Lesesne. 

i'l'i'y  *l*)^\   ni 

This  bill  was  filed  by  the  plaintifis  against  the  defendants  in 
error,  one  of  whom  is  William  Armislead,  the  executor  of 
James  Seraple,  deceased.  It  alleges  that  on  the  26lh  of  Feb- 
ruary 1842,  Robert  B.  Armistead  was  indebted  to  the  com- 
plainants by  account,  in  the  sum  of  $1900,  and  that  on  that  day, 
they  accepted,  for  the  accommodation  of  the  said  Robert  B., 
his  draft  on  them  for  $2000,  payable  one  hundred  and  twenty- 
five  days  after  date,  upon  the  express  promise  and  hypotheca- 
tion by  him  of  his  crop  of  cotton  to  be  raised  that  year,  as  a 
means  both  of  indemnifying  them  against  loss  by  reason  of 
such  acceptance  and  of  paying  them  the  amount  which  he  then 
owed  them;  that  on  tlie  SOih  July  lSd9,  the  said  Robert  B«. 
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made  a  deed  of  trust  to  George  W.  Semple  and  James  L. 
Price,  by  which  he  conveyed  to  theim  his  plantation  and  about 
forty  slaves  for  the  purpose  of  securing  the  payment  of  debts 
due  by  him  to  Hugh  Campbell,  of  Virginia,  for  which  William 
Armistead  and  James  Semple  were  liable  as  his  securities,  with 
power  of  sale  whenever  judgment  should  be  recovered  against 
said  securities;  and  that  on  the  17th  March  1842,  the  said 
Robert  B.  executed  another  deed  of  trust  to  James  Semple,  by 
which  he  conveyed  to  him  a  house  and  lot  in  Greensboro',  sev- 
eral slaves,  ail  his  horses,  mules,  cattle,  corn,  provisions,  plan- 
tation utensils,  furniture,  and  the  crops  growing  or  to  grow  du- 
ring that  year  on  his  plantation,  &c. — also  the  plantation  and 
slaves  conveyed  by  the  deed  of  the  30th  July  1839.  This 
deed  is  made  an  exhibit  to  and  a  part  of  the  bill,  and  contains 
the  following  stipulation  :  "  that  if  the  proceeds  of  the  sales  of 
the  property  above  mentioned  as  conveyed  to  secure  the  debts 
due  to  Hugh  Campbell,  should  prove  insufficient  to  satisfy  the 
debts,  then  whatever  may  remain  due  thereon  shall  be  paid  by 
the  trustee  (Jas.  Semple)  out  of  the  crop  to  be  raised  tlie  pre- 
sent year  on  the  plantation  conveyed  to  secure  those  debts,  or 
out  of  any  property  hereby  conveyed,  and  that  out  of  the  same 
crop,  he  shall  pay  to  Maulden,  Montague  &  Cx).  a  bill  for  two 
thousand  dollars,  drawn  by  Robert  B.  Armistead  on  said  Maul- 
den, Montague  &  Co.,  and  by  them  accepted  on  the  faith  of  the 
crop  of  cotton  to  be  raised  the  present  year,  believed  to  be  dated 
the  25lh  Feb.  1842,  and  payable  une  hundred  and  twenty-five 
days  after  date,  and  also  pay  to  the  same  firm  the  amount  due 
by  the  said  Robert  B.  on  his  account  current — say  $1900  or 
$2000;  and  further,  that  having  discharged  the  debts  already 
directed  to  be  paid  out  of  the  sales  of  the  crop  to  be  grown  and 
any  property  hereby  conveyed,  the  said  trustee  shall  sell,  ac- 
cording to  liis  discretion  as  to  the  time  and  manner  of  sale,  as 
much  of  the  property  conveyed  as  may  be  necessary  to  pay  the 
following  debts,''  &c.  in  the  order  named  in  the  deed.  The 
bill  also  alleges  that  one  hundred  and  fifty-five  bales  of  the  col- 
ton  raised  on  the  plantation  in  1842,  were  shipped  to  them  by 
the  said  James  Semple  and  sold  by  them  for  the  sum  of  $3,878 
13,  which  sum  they  applied  to  the  payment  of  the  said  accept- 
ance and  the  account  due  to  them  by  the  said  Robert  B. ;  that 
the  property  conveyed  by  the  first  deed  had  been  sold  by  the 
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trustee  for  between  $19,000  and  S20,000,  and  all  that  em- 
braced by  the  other  deed,  except  the  cotton,  for  $5631,  and 
that  those  amounts,  together  with  payments  made  by  Robert  B. 
Armistead,  had  fully  discharged  the  debts  due  to  the  said  Hugh 
Campbell ;  and  that  notwithstanding  this,  and  the  hypotheca- 
tion of  the  crop  to  tht^  complainants  to  indemnify  them,  &c.,the 
executor  of  the  said  Semple  had  sued  and  obtained  a  judgment 
against  them  for  the  proceeds  of  the  cotton  crop  and  his  execu- 
tor was  about  to  enforce  the  same.  The  bill  further  alleges 
that  i(  was  the  intention  of  Robert  B.  Armistead,  by  the  deed  of 
the  17th  March  1842,  to  give  them  priority  of  payment  out  of 
the  proceeds  of  the  cotton  crop,  and  if  the  deed  does  not  do  so, 
it  has  occurred  by  mistake,  and  the  deed  should  be  reformed,  &c. 

There  are  other  matters  stated  in  the  bill,  but  they  are  not  ne- 
cessary to  an  understanding  of  the  opinion.  The  prayer  of  the 
bill  is  for  an  injunction,  a  specific  performance  of  the  parol  con- 
tract with  Robert  B.  Armistead,  and  general  relief. 

The  answers  of  the  defendants  admit  the  indebtedness  of 
Robert  B.  Armistead  to  the  complainants  as  alleged,  and  the 
execution  of  the  deeds — also  the  sale  of  all  the  property  except 
the  cotton,  by  the  trustee,  but  insist  that  after  the  application  of 
the  proceeds  to  the  payment  of  the  debts  of  Hugh  Campbell,  a 
balance  still  remains  due  of  about  $5000.  They  deny  that  the 
cotton  crop  was  hypothecated  as  alleged,  or  that  the  deed  of  the 
17th  March  1842,  did  in  fact  or  was  intended  to  give  the  com- 
plainants priority  of  payment  out  of  the  proceeds  of  the  cotton,  but 
on  the  contrary,  insist  that  the  residue  of  the  debt  due  to  Camp- 
bell, after  exhausting  the  other  property,  was  to  be  paid  out  of 
those  proceeds  before  the  complainants  were  entitled  to  any- 
thing. An  injunction  having  been  previously  granted,  the  de- 
fendants, on  the  coming  in  of  their  answers,  moved  to  dissolve 
the  injunction,  which  motion  was  sustained  by  the  chancellor 
and  the  injunction  accordingly  dissolved.  From  the  order  of 
dissolution,  the  complainants  appealed,  and  they  now  assign  it 
as  error. 

'.    Manning  and  Brooks,  for  the  plaintiffs  in  error : 

1.  "The  object  of  the  bill,  (says  the  chancellor,)  according 
to  its  prayer,  is,  first,  especially  to  execute  the  alleged  parol  con- 
tract, by  which  the  complainants  charge  that  the  crop  of  cotton 
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was  hypothecated  to  them,  and  secondly,  if  necessary  to  that  end, 
that  the  trust-deed  of  the  17th  of  March  1S42,  be  reformed  and 
corrected  so  as  to  carry  out  said  contract,  and  the  purpose,  in- 
tention and  understandinoj  of  Robert  B.  Armistead  (the  grantor,) 
when  he  ruade  the  same,  i.  e.  the  deed."  "It  certainly  (pro- 
ceeds the  chancellor.)  can  require  neither  argument  nor  authori- 
ty to  show  that  we  are  not  at  liberty  to  look  ouside  of  the  deed, 
or  to  any  prior  parol  contract,  not  made  a  part  of  it  by  express 
reference,  in  order  to  ascertain  the  meaning  of  the  deed  and  the 
intention  of  the  parties."  We  think  "it  can  require  neither  argu- 
ment nor  authority,"  to  maintain  the  exact  reverse  of  this  doc- 
trine. ■  What  need  >vould  there  be  to  reform  the  deed  at  all,  if 
"the  intention  of  the  parties"  were  already  expressed  in  it?  And 
how  is  that  intention  to  be  carried  out,  and  the  fraud  of  the  wri- 
ter prevented,  or  his  mistake  corrected,  (one  or  the  other  of 
which  is  charged  in  this  bill,  as  well  as  a  knowledge  by  the  de- 
fendants of  the  prior  hypothecation,)  unless  we  can  go  out  of 
the  deed  to  prove  the  intention  which  is  not  expressed  in  it? 

2.  To  the  argument  that  whether  complainants  are  the  first 
prefered  creditors  by  the  deed,  or  are  entitled  to  only  a  pro 
rata  share  of  the  trust  fund,  still  they  have  a  right  to  a  contin- 
uance of  the  injunction,  the  answer  not  disclosing  what  amount 
of  the  money  in  controversy,  the  respondent  is  entitled  to,  the 
chancellor  says,  there  are  three  "conclusive  answers:" 

1.  "It  is  an  attempt  to  play  fast  and  loose  at  the  same  time; 
to  blow  hot  and  cold  with  the  same  breath,"  &c. 

Is  it  a  new  idea  in  equity  courts,  or  a  thing  of  infrequent  oc- 
currence, to  grant  to  a  plaintiff,  upon  his  general  prayer  "such 
further,  or  other  relief,"  as  may  suit  his  case,  less  than  he  thinks 
he  is  entitled  to.'*  If  we  err  in  the  opinion  that  complainants 
are  the  first  prefered  creditors,  or  were  intended  so  to  be,  can 
the  court  not  protect  them  from  being  compelled  to  pay  over 
so  much  as  they  really  have  a  right  to  retain? 

2.  The  chancellor  says,  it  is  the  duty  of  the  complainants  to 
show  to  what  extent  they  are  entitled  to  the  continued  interpo- 
sition of  the  court.  They  have  done  all  they  can  to  show  this, 
by  being  exact  and  precise  in  all  their  statements  of  dates  and 
amounts,  so  far  as  they  are  concerned.  The  only  difficulty 
in  this  point  of  view  arises  from  the  want  of  precision  in  the  an- 
swer about  matters  within  respondent's  own  knowledge. — See 
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as  an  authority  on  this  point,  Rembert  et  al.  v.  Brown,   17 
Ala.  Rep.  667. 

The  3d  reply  of  the  chancellor  is,  that  the  bill  contains  no 
offer  to  pay  to  defendant  what  may  be  due  to  him.  Such  an 
offer  is  necessary  only  when  the  bill  admits  an  indebtedness. 
Here  an  indebtedness  to  any  extent  is  denied. — Nelson  &  Hatch 
V.  Dunn,  15  Ala.  501.  Besides,  this  is  in  effect  a  bill  for  an 
account,  and  in  such  a  case,  an  offer  to  pay  is  not  necessary.-=— 
Nelson  &  Hatch  v.  Dunn,  supra.  Moreover,  if  the  omission  of 
such  offer  were  a  defect,  leave  to  amend,  by  inserting  it,  ought 
to  have  been  granted  before  a  dissolution  of  the  injunction. — 
Calhoun,  by  next  friend,  v.  Cozzens,  et  al.,  3  A!a.  49S. 

3.  True,  the  respondent,  in  the  most  positive  manner,  denies 
that  there  was  any  hypothecation,  or  promise,  made  of  the  cotton 
crop,  to  Mauldin,  Montague  &  Co.  when  they  accepted  for  Robt. 
B.  Armistead  his  draft  for  two  thousand  dollars,  although  they 
in  their  bill,  and  he  in  the  letter,  of  which  they  make  an  exhibit, 
say  there  was.  But  then,  the  respondent  also  says,  that  M.,  M. 
&  Co.  accepted  the  draft  for  said  Robert  in  the  city  of  Mobile, 
when  he  was  on  his  way  back  from  Texas,  and  while  respondent 
was  in  Greene  county,  (about  150  miles  off,)  and  he  does  not 
pretend  that  he  had  any  information  from  any  person,  on  the 
point.  Positive,  therefore,  as  is  his  denial  of  a  transaction,  of 
which  he  could  not  have  any  knowledge,  the  court  can  give  it 
no  more  credit  or  weight  than  a  declaration  of  his  belief  on  the 
subject,  and  a  denial  upon  even  information  and  belief,  against 
the  averments  upon  knowledge-  of  the  bill,  does  not  authorise  a 
dissolution  of  the  injunction. — Calhoun  v.  Cozzens,  et  al.,  supra. 
Nor  can  any  allegations  of  the  answer  that  are  not  responsive  to 
the  bill  be  regarded  upon  this  motion. — Rembert  et  al.  v.  Brown, 
17  Ala.  667.  And  if  they  could  be,  as  respondent  does  not 
seek  to  reform  the  deed,  but  claims  under  it  as  it  stands,  nothing 
that  he  as  a  defendant  has  said,  or  could  say  and  prove,  would 
effect  the  interpretation  of  the  deed. 

4.  What  now  is  the  meaning  of  the  deed,  and  the  rights  of 
tho  parties  under  it,  as  it  stands,  and  without  being  reformed?  ' 
Wc  say,  first,  the  Campbell  debt  is  not  entitled  to  priority  of 
payment,  over  the  amount  due  to  M.,  M.  &  Co.,  for  although 
the  former  is  the  debt  first  mentioned,  there  is  no  direciion  to 
the  trustree  to  pay  that  first,  but  almost  a  direct  inatruction  not  ' 
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to  do  so.  Because,  after  mentioning  and  providing  for  botli  the 
balance  that  may  be  due  to  Campbell  when  he  shall  have  receiv- 
ed the  proceeds  of  the  trust-deed  of  July  1S39,  and  the  amount 
due  to  M.,  M.  &  Co.  upon  their  acceptance  and  account  current, 
the  deed  proceeds  to  declare,  "that  having  discharged  the  debts 
already  directed  to  be  paid  out  of  the  sales  of  the  crop  to  be 
grown,  and  any  property  (thereby)  conveyed,"  the  trustee  shall 
pay  the  debts  subsequently  mentioned,  beginning  with  the  next, 
which  was  due  to  one  Zarah  Stubbs,  "  in  the  order  in  which 
they  are  enumerated,  and  giving  priority  to  them  according  to 
that  order."  What  can  be  more  clear  than  the  precedent  debts 
were  not  to  be  paid  in  that  order,  and,  therefore,  that  the  balance 
due  to  Campbell  was  not  to  be  first  paid? 

To  the  argument  of  the  solicitors  for  the  defendants,  that  be- 
cause the  plantation  and  most  of  the  slaves  by  which  the  cotton 
crop  was  afterwards  chiefly  made,  had  been  conveyed  by  the 
deed  of  1S39,  to  secure  payment  of  the  debt  to  Campbell,  there- 
fore the  crop  should  be  appropriated  in  the  same  way,  it  is  suffi- 
cient to  reply  that  the  deed  of  1839  gave  no  right  of  possession 
to  the  trustee  except  upon  a  future  contingency,  and  did  not  con- 
vey this  crop,  and  we  do  not  understand  how  the  fortunate  credi- 
tor, who  has  already  one  security,  is,  therefore,  entitled  to  an- 
other as  against  other  creditors  less  favored. 

Secondly — is,  then,  the  balance  due  to  Campbell,  and  the 
amount  due  to  M.,  M.  &  Co.  to  be  paid  pari  passu'?  In  rela- 
tion to  a  part  of  this  amount,  we  admit  they  are.  But  the  amount 
of  M.,  M.  &  Co's.  acceptance  for  two  thousand  dollars  is  enti- 
tled to  priority  of  payment  out  of  the  cotton  money.  For,  in 
relation  to  this  amount  and  when  it  is  first  mentioned,  the  deed 
not  only  designates  the  crop  of  cotton,  as  the  particular  source 
from  which  it  is  to  be  paid,  (failing  which,  it  was  to  be  discharged 
out  of  any  of  the  property  conveyed,)  but  mentions  also  that  the 
draft  "was  by  them  accepted  on  the  faith  of  the  crop  of  cotton." 
Effect  must,  if  possible,  be  given  to  every  word  used  in  an  in- 
strument solemnly  made.  For  what  purpose,  (the  law  presumes 
there  was  some,)  could  the  language  last  quoted  have  been  used, 
in  the  connection  in  which  we  find  it,  but  as  a  recognition  by 
the  grantor,  and  notice  to  the  trustee  and  beneficiaries,  of  M.,  M. 
&  Co's.  prior  right,  (whether  it  were  created  as  they  say,  by 
express  hypothecation  or  otherwise,)  to  be  paid  the  amount  re- 
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fered  to  out  of  the  proceeds  of  the  cotton?  If  this  is  not  the 
meaning  of  the  clause,  it  is  useless  for  any  good  purpose,  and 
operative  only  to  show  that  while  the  grantor  recognised  this 
prior  right,  he  and  the  others  concerned  in  concocting  the  deed 
had  defeated  it,  by  requiring  a  part  of  the  money  which  should 
have  gone  to  M.,  M.  &  Co.  to  be  paid  upon  the  debt  to  Camp- 
bell; a  fraud  which  could  have  been  perpetrated  as  well  with- 
out, as  with  the  open  acknowledgement  of  it  upon  the  records 
of  the  country.  But  the  law  will  not  impute,  nor  do  we,  such 
shameless  want  of  good  faith;  on  the  contrary,  we  say  this  phra- 
seology was  used  for  the  purpose  of  recognising  and  giving  ef- 
fect, if  necessary,  to  the  prior  obligation  of  the  grantor,  and  the 
reason  why  this  was  not  more  explicitly  done,  was  because  he 
probably  thought  at  the  time  that  the  trust-fund  was  sufficient  to 
pay  both  debts.  Observe,  it  is  not  necessary  for  us  to  show,  as 
against  these  defendants,  who  claim  only  under  and  according  to 
the  deed,  that  M.,  M.  &  Co's.  interest  in  the  cotton,  at  the  time 
of  the  acceptance,  was  so  perfect  a  legal  right,  that  they  could 
afterwards  take  and  hold  the  cotton  by  legal  proceedings,  even 
as  against  Robert  B.  Armistead.  The  deed  is,  in  one  sense,  a 
voluntary  instrument,  not  made  up  on  any  new  consideration, 
and  the  grantor's  will,  as  collected  from  it,  is  the  law  to  those 
who  claim  under  the  deed  as  it  stands.  We  say  then,  that  even 
if  the  original  right  of  M.,  M.  &  Co.  were  imperfect,  yet  it  be- 
came fixed  and  perfect  by  the  deed.  For  when,  in  the  first 
place,  after  directing  the  amount  of  the  draft  to  be  paid  out  of 
the  proceeds  of  the  cotton,  the  grantor  adds  that  it  was  accept- 
ed by  the  complainants  on  the  faith  of  that  crop,  he  in  effect  ad- 
mits that  it  was  done  only  upon  such  a  reliance,  induced  by  him, 
upon  the  cotton  crop  as  the  specific  source  from  which  they 
were  to  be  indemnified,  as  that  it  would  be  a  want  of  good  faith 
to  disappoint  them.  And  this,  when  incorporated  in  the  deed, 
is  a  sufficient  notice  to  the  trustee  of  their  right,  and  a  direction 
to  respect  it  accordingly. 

Murphy  and  Sbmple,  for  the  defendants : 

1.  The  injunction  was  properly  dissolved,  as  was  intimated 
by  the  court,  if  nothing  was  due  M.,  M.  &  Co.,  by  the  con- 
struction of  the  deed  of  1842. 

2.  Suppose  that  by  the  construction  of  the  deed  of  1S42,  it 
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shall  appear  that  as  to  a  part  of  their  demands,  M.,  M.  &  Co. 
were  placed  on  the  same  or  an  equal  footing  with  Campbell — 
then  the  injunction  was  properly  dissolved,  because  it  would 
appear  that  something  was  due  on  the  judgment;  that  it  must 
have  been  known  that  something  was  due  on  it  by  complainant 
at  the  time  of  filing  bis  bill ;  that  no  efforts  have  been  made  by 
complainant  to  ascertain  how  much,  and  that  he  had  the  means 
of  ascertaining  it,  if  he  bad  chosen  to  do  so.  He  offers  nothing 
in  his  bill,  although  he  speaks  of  a  previous  offer  to  compromise, 
and  thus  fails  to  prepare  himself  to  enter  with  clean  hands  and 
a  clear  conscience  into  a  court  of  equity.  He  who  seeks  equity, 
must  do  equity. 

3.  It  will  not  do  to  say,  in  answer  to  the  above,  that  the  bill 
expressly'denies  that  any  thing  is  due,  and  therefore  it  would  be 
absurd  to  offer  to  pay  any  thing.  The  complainant  takes  the 
responsibility  of  construing  the  deed,  and  his  failure  to  construe 
it  correctly  will  not  help  him.  If  doubtful,  he  should  have  sub- 
mitted it  to  the  court,  and  accompanied  by  an  offer  to  pay, 
which  might  have  aided  him. 

4.  Even  supposing  the  complainants  to  be  entitled  in  equity, 
under  the  terms  of  the  deed  of  1842,  to  retain  the  whole  of  their 
demands,  or  claims,  yet  the  injunction  should  have  been  dis- 
solved; for  on  the  bill  and  answer  it  does  not  appear  that  their 
claims  amount  to  more  than  $3,900,  while  as  to  this  amount,  the 
answer  denies  a  portion  of  the  indebtedness,  to  the  extent  of  o750, 
which  must  have  been  upon  the  knowledge  of  the  respondent,  for 
he  afterwards  alleges  that  he  paid  it  himself.  This  would  reduce 
the  claims  or  demands  of  M.,M.&Co.  under  the  deed,  to  $3,150, 
and  thus  the  bill  and  answer  show  a  clear  balance  in  the  iiands 
of  the  complainants  to  which  they  have  r.o  possible  claim,  of  the 
difference  between  $3,150,  and  amount  of  sales  $3,S50,  say 
S700,  with  interest  for  seven  or  eight  years,  due  on  a  judgment 
at  law,  and  enjoined,  without  an  offer  to  pay  it. 

5.  As  to  the  construction  of  the  deed  of  1842,  it  is  clear  that 
the  most  favorable  construction  which  can  be  given  it  for  com- 
plainant, would  only  place  the  bill  of  exchange  on  the  same 
footing,  as  to  the  proceeds  of  the  cotton  crop,  as  the  remainder 
of  Campbell's  debts,  after  the  application  of  the  proceeds  of  the 
deed  of  1839,  and  the  other  property  conveyed  m  the  deed  of 
1842;  for  the  terms  of  the  deed  direct  the  payment  of  Camp- 
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bell's  debt  out  of  the  proceeds  of  all  tlie  property,  cotton  crop 
included,  and  the  payment  of  M.,  M.  &  Co.'s  bill  out  of  the 
*'same  crop"  alone,  and  no  particular  fund  is  designated  for  the 
account  current  of  $1,900,  which  would  strongly  imply  that  the 
$1,900  is  postponed  to  Campbell's  debt,  as  well  as  the  bill ; 
the  account  current  being  thus  only  prefered  to  the  class  com- 
mencing with  Zarah  Stubbs. 

6.  If  the  terms  of  the  deed  would,  irrespective  of  the  recital, 
**  accepted  on  the  faith,  &c.,"  give  an  equal  interest  in  the  cot- 
ton crop  in  proportion  to  the  amount  of  the  remainder  of  the 
debts  of  Campbell,  after  applying  the  other  property  to  them,  and 
the  amount  of  the  bill  of  exchange  to  Campbell's  debts,  and 
M.,  M.  &  Co.'s  bill  of  exchange,  then  the  recitals  should 
not  be  permitted  to  control  this  construction ;  for  the  induce- 
ment to  secure  Campbell's  debt  on  the  cotton  crop  is  also 
recited,  the  previous  conveyance  of  the  subject  matter  out  of 
which  the  cotton  is  to  issue,  (the  lands  and  slaves,)  to  secure 

*  Campbell's  debt,  and  is  quite  as  strong  and  equitable  as  the  in- 
ducement to  secure  the  bill  on  the  cotton  crop. 

7.  The  deed  does  by  its  terms  plainly  prefer  Campbell's 
debts  to  M.,  M.  &  Co.'s,  not  only  as  to  the  account  current,  but 
as  to  the  bill  of  exchange. 

8.  The  view  taken  in  the  sixth  point  does  give  effect  to  the 
words  recited — "  on  the  faith,  &c." — and  the  views  of  the  sev- 
enth point  are  not  inconsistent  with  an  effect  to  them  for  the  pre- 
ference to  the  bill  of  exchange  over  the  account  current,  and  the 
Zarah  Stubbs  class  would  be  a  sufficient  effect. 

An  objection  was  made  to  the  answer,  as  to  the  amount  re- 
maining due  on  Campbell's  debts — "about  five  thousand  dol- 
lars." This  objection  can  only  be  made  properly  by  way  of 
exception,  and  the  answer  having  been  received  without  excep- 
tion, for  this  uncertainty,  it  is  accepted,  as  sufficiently  certain. 

DARGAN,  C.  .T. — We  will  first  examine  the  right  of  the 
complainants  to  ret'iin  the  proceeds  of  the  crop  of  cotton  raised 
by  Ilobert  B.  Armistead  in  the  year  1842,  in  opposition  to  the 
deed  executed  by  him  to  James  Semple  on  the  17th  day  of 
March,  1842;  and  then  we  will  endeavor  to  ascertain  their 
rights  under  that  deed.  If  we  can  come  to  correct  conclusions 
on  these  questions,  we  then  can  see  whether  the  chancellor 
erred  in  dissolving  the  injunction. 
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That  the  deed  executed  by  Robert  B.  Armistead,  on  the  17th 
day  of  March  1842,  was  valid  and  conveyed  to  him  the  legal 
title  to  the  cotton,  is  not  an  open  question ;  it  was  so  decided  in 
the  case  of  Maulden,  Montague  &  Co.  v.  Armistead,  14  Ala. 
702.  But  the  bill  alleges  that  Robert  B.  Armistead  was  in- 
debted to  the  complainants  in  the  sum  of  nineteen  hundred  dol- 
lars, and  that  in  consideration  that  the  complainants  would  accept 
his  bill  for  two  thousand  dollars,  payable  to  William  Armistead, 
and  due  at  one  hundred  and  twenty-five  days  from  date,  he  on 
the  25tb  day  of  February  1&42,  promised  and  hypothecated  to 
the  complainants  his  crop  of  cotton,  to  be  grown  that  year,  and 
to  send  it  to  them,  when  gathered  and  prepared  for  market,  for 
sale  and  for  the  payment  and  reimbursement  to  them  both  of 
the  amount  of  said  nineteen  hundred  dollars  and  the  amount  of 
said  bill,  together  with  the  usual  commissions  for  accepting  and 
paying  the  same.  Does  this  contract  give  to  the  complainants 
an  equitable  right  to  the  cotton,  made  by  Robert  B.  Armistead 
in  the  year  1842,  that  a  court  of  equity  will  enforce  against  the 
legal  title?  I  am  clearly  of  the  opinion  that  it  does  not.  The 
only  ground  upon  which  the  complainants  could  contend  that  their 
title  should  be  prefered  in  equity,  is  that  Semple,  having  notice 
of  the  contract  between  Robert  B.  Armistead  and  themselves  in 
reference  to  the  cotton,  at  the  time  the  deed  was  executed,  a 
court  of  equity  ought  specifically  to  enforce  it.  But  the  gene- 
ral rule  is  not  to  enforce  the  specific  execution  of  a  contract 
respecting  goods  or  chattels.  Indeed  it  will  never  be  done, 
where  compensation  in  damages  for  a  breach  of  the  contract 
would  furnish  a  complete  remedy. — 2  Story  Eq.  §718.  There 
may  be  cases  found  where  a  court  of  equity  will  decree  a  spe- 
cific performance  ef  a  contract  in  relation  to  personal  property, 
where  the  remedy  at  law  would  prove  unavailing  or  incomplete. 
See  Clack  v.  Flint  et  al.,  22  Pick.  231.  But  I  apprehend  that 
such  contracts  only  will  be  enforced,  as  convey  a  specific  legal 
or  equitable  title  to  the  chattel  in  favor  of  the  party  seeking  to 
enforce  it.  If  the  contract  gives  no  legal  or  equitable  title  to 
the  goods,  a  court  of  equity  cannot  decree  a  specific  execution 
of  it  against  an  assignee,  even  with  notice.  Now  at  the  time  of 
entering  into  this  contract,  the  cotton  was  not  in  esse,  nor  did 
the  contract  give  to  the  complainants  any  interest  in  the  land 
upon  which  the  cotton  was  grown,  nor  in  the  slaves  by  whose 
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labor  it  was  cultivated.  They  then  took  no  title  to  the  cotton, 
nor  any  lien  upon  it.  They  could  only  acquire  a  title,  by  the 
terms  of  their  contract,  after  the  cotton  was  gathered  and  shipped 
to  them,  consequently,  the  legal  title  to  the  cotton,  acquired  by 
Semple  under  the  deed  of  the  17th  of  March  1842.  cannot  be 
defeated  by  the  contract  set  forth  in  the  bill,  nor  can  the  com- 
plainants claim  any  interest  in  the  proceeds  of  the  cotton  in  op- 
position to  this  deed. 

2.  We  next  must  ascertain  what  interest  the  complainants 
take  in  the  cotton  under  or  by  virtue  of  the  deed.  It  appears 
that  Robert  B.  Armistead,  being  largely  indebted  to  Hugh 
Campbell,  of  Virginia,  upon  which  William  Armistead  and 
James  Semple  were  securities,  for  the  purpose  of  securing  this 
debt  and  protecting  his  securities,  on  the  30th  day  of  July  1839, 
executed  a  deed  of  his  land  and  a  large  number  of  slaves,  con- 
veying them  to  trustees,  with  power  to  sell  the  same,  whenever 
the  said  Hugh  Campbell  should  recover  a  judgment  against  the 
said  securities,  or  either  of  them,  on  any  portion  or  all  of  said 
debt,  and  from  the  proceeds  to  pay  such  judgment  and  all  costs. 
The  property  remained  in  that  condition  until  the  I7th  of  March 
1842,  when  the  said  Robert  B.  executed  another  deed,  where- 
by he  conveyed  to  James  Semple  other  slaves,  a  house  and  lot 
near  Greensboro',  his  horses,  mules,  farming  utensils,  &c.,  to- 
gether with  the  crop  that  might  be  raised  on  the  plantation  du- 
ring the  year  1842,  with  all  his  stock  of  cattle  and  hogs,  upon 
trust  to  secure  the  debt  due  to  Hugh  Campbell;  but  if  the  pro- 
ceeds of  the  property  when  sold  should  not  be  sufficient  to  pay 
said  debt,  then  the  trustee  was  directed  to  pay  the  residue  out 
of  the  crop,  to  be  raised  that  year,  and  out  of  the  same  crop  to 
pay  to  the  complainants  a  bill  for  two  thousand  dollars,  which  is 
the  same  bill  described  in  the  pleadings,  and  which,  the  deed 
recites,  was  accepted  by  Maulden,  Montague  &  Co.  on  the  faith 
of  the  crop  of  cotton,  to  be  raised  that  year  by  the  grantor,  and 
also  to  pay  the  same  firm  nineteen  hundred  or  two  thousand 
dollars,  due  by  account  to  them  by  the  said  Robert  B.,  and,  af- 
ter having  discharged  said  debts,  then  to  pay  certain  other  spe- 
cified creditors  in  the  order  named  in  the  deed.  The  defend- 
ants insist  that  they  were  prefered  creditors,  not  only  in  regard 
to  the  property  conveyed  by  the  two  deeds,  but  if  that  should 
prove  insufficient  to  pay  the  entire  debt  to  Hugh  Campbell, 
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then  the  residue  of  his  debt  was  to  be  first  paid  from  the  crop 
raised  in  the  year  1842  ;  and  the  complainants  contend  that  their 
debts  were  to  be  first  paid  out  of  the  cotton  crop  raised  that 
year,  whether  the  other  property  was  sufficient  to  pay  the  entire 
debt  to  Hugh  Campbell  or  not. 

It  is  manifestly  clear  that  all  the  property  conveyed  by  the 
deeds,  except  the  crop  of  cotton  to  be  raised  in  the  year  1S42, 
was  appropriated  by  the  deeds,  in  the  first  instance,  to  the  pay- 
ment of  the  debt  due  to  Campbell,  and  no  other  creditor  could 
claim  to  participate  in  the  trust  funds  arising  from  the  sale  of 
this  property,  until  his  debt  was  extinguished.  But  in  refer- 
ence to  the  crop  of  cotton  to  be  raised  that  year,  the  deed  con- 
templates that  it  shall  be  applied,  not  only  to  the  extinguishment 
of  the  residue  of  the  debt  that  might  remain  due  to  Campbell, 
but  also  to  the  payment  of  the  debts  due  to  the  complainant. 
But  which  debt  shall  have  priority  in  payment  from  the  crop, 
we  cannot  ascertain  from  the  deed.  It  is  clear,  we  think,  that 
the  grantor  supposed  that,  with  the  property  conveyed  and  the 
cotton  to  be  raised,  the  debts  due  to  Campbell  and  to  the 
complainants  would  be  entirely  paid.  This  may  have  been  the 
reason  why  he  did  not  declare  which  debt,  as  between  Camp- 
bell and  the  complainants,  should  be  first  paid.  But  he  has  not 
declared  a  preference,  nor  directed  which  of  these  creditors 
should  be  first  paid  from  the  proceeds  of  the  cotton,  and  this 
fund  has  proved  insufficient  to  pay  both.  Under  such  circum- 
stances, a  court  of  equity  can  only  make  a  pro  rata  distribution 
of  the  fund  ;  it  certainly  will  not  create  a  preference,  for  equality 
is  equity.  If  a  preference  is  created  by  a  debtor  in  favor  of  a 
particular  creditor,  it  must  be  allowed  and  enforced,  but  then 
the  party,  claiming  such  preference,  must  show  from  the  instru- 
ment creating  the  trust  that  such  preference  was  intended.  If 
that  be  not  shown,  the  court  can  only  act  on  its  own  principles 
of  equity,  and  make  an  equal  distribution  of  the  funds  amongst 
all  the  creditors  secured  thereby.  This  is  the  principle  that 
must  govern  in  the  distribution  of  the  proceeds  of  the  cotton 
between  Campbell  and  the  complainants,  for  we  do  not  see  that 
Robert  B.  Armistead,  by  his  deed  of  the  17th  of  March  1S42, 
created  a- preference  between  them,  as  to  the  crop  of  cotton,  and 
consequently  we  can  allow  none.  We  come  then  to  the  con- 
clusion that  the  complainants  do  take  an  interest  under  the  deed, 
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which  is,  that  the  crop  of  cotton,  raised  in  the  year  1842,  should 
be  applied  pro  rata  between  their  debt  and  the  residue  of  the 
debt  that  may  remain  due  to  Campbell,  after  applying  all  the 
other  property,  conveyed  by  the  two  deeds,  to  its  payment. 

3.  The  last  question  to  be  examined  is  whether  the  injunc- 
tion should  have  been  retained  until  the  final  hearing.  The 
judgment  at  law  is  for  the  proceeds  of  the  cotton,  raised  on  the 
plantation  of  Robert  B.  Armistead,  in  the  year  1842.  The 
cotton  was  shipped  to  the  complainants  by  the  trustee,  James 
Semple,  and  after  it  was  sold,  the  complainants  refused  to  pay 
over  the  money,  but  claimed  the  right  to  retain  it  in  satisfaction 
of  debts  due  them.  It  is  alleged  in  the  bill  that  other  property 
conveyed  by  the  two  deeds  has  been  sold  and  the  money  ap- 
plied to  the  debt  of  Campbell,  which  the  complainants  charge  to 
be  paid  and  satisfied.  The  answer  admits  that  the  other  pro- 
perty has  been  sold  and  the  money  applied  to  Campbell's  debt, 
but  states  that  there  yet  remains  due  about  five  thousand  dol- 
lars. As  the  cotton  was  to  be  applied  to  the  payment  of  the 
debts  due  to  the  complainants  and  to  the  residue  of  the  debt 
due  to  Hugh  Campbell,  p-o  rata,  if  the  other  property  was  in- 
sufficient to  satisfy  them  in  full,  it  is  clear  that  the  injunction 
was  properly  granted  in  the  first  instance;  for  if  the  entire  debt 
of  Campbell  was  paid  as  the  bill  alleges,  then  the  complainants 
would  be  entitled  to  the  whole  of  the  cotton,  for  their  debts 
amount  to  more  than  the  proceeds  of  the  cotton,  and  a  court  of 
equity  will  restrain  theexecutionof  a  judgment  at  law,  when  the 
defendant  would  be  entitled,  upon  paying  it,  to  file  his  bill 
against  the  plaintiff  and  recover  of  him  the  same  money.  But 
the  answer  denies  that  the  debt  to  Campbell  is  paid  in  full,  and 
states  that  there  is  still  due  to  him  about  five  thousand  dollars. 
When  an  injunction  has  been  properly  granted,  it  should  not  be 
dissolved  unless  the  answer  clearly  and  explichly  denies  the 
equity  of  the  bill. — See  Rembert  &  Hale  v.  Brown,  17  Ala.  667, 
and  cases  there  cited.  If  the  answer  shows  that  the  complainant  is 
entitled  to  some  equitable  relief,  but  not  to  the  extent  claimed 
by  the  bill,  the  injunction  may  be  dissolved  in  part,  or  continued 
upon  such  terms  as  will  ensure  the  ultimate  ends  of  justice  be- 
tween the  parties.  So,  if  it  appear  that  a  part  of  a  judgment  at 
law  only  should  be  enjoined,  the  injunction  may  be  perpetuated 
as  to  such  part,  and  dissolved  as  to  the  residue. — Lyes  v.  Hat- 
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ton,  6  Gill  &  J.  122;  Bell  v.  Cunningham,  1  Sumner,  89. 
Now  if  the  answer  had  clearly  and  explicitly  shown  the  precise 
amount  which  the  plaintiffs  at  law  were  entitled  to  collect  upon 
the  judgment,  the  chancellor  might  have  required  the  complain- 
ants to  pay  this  amount  into  court,  as  a  condition  upon  which 
the  injunction  would  be  retained,  or  he  might  have  dissolved 
the  injunction  in  part,  and  continued  it  as  to  the  residue.  But 
to  dissolve  an  injunction  as  to  part  of  a  judgment  at  law,  or  to 
require  the  complainants  to  pay  a  portion  of  the  judgment  into 
court,  as  a  condition  for  continuing  the  injunction  until  the 
hearing,  the  answer  ought  to  show  explicitly  the  amount  which 
the  plaintiff  at  law  is  in  equity  entitled  to  receive.  If  this  be 
not  done,  and  there  is  no  danger  of  the  debt  being  lost  by  con- 
tinuing the  injunction,  it  ought  not  to  be  dissolved  until  the  final 
hearing.  We  cannot  ascertain  from  the  answer  in  this  case  how 
much  the  respondents  will  be  entitled  to  recover  of  the  com- 
plainants upon  a  final  settlement  of  the  accounts  and  the  execu- 
tion of  the  trust,  for  it  is  uncertain  how  much  of  the  debt  due 
to  Hugh  Campbell  is  still  unpaid.  We,  therefore,  think  that 
the  chancellor  erred  in  dissolving  the  injunction.  His  decree 
must  be  reversed  and  the  injunction  here  reinstated.  Hereaf- 
ter, when  it  shall  appear  how  much  is  due  to  Campbell, and  how 
much  the  complainants  are  entitled  to  retain  in  their  own  hands, 
the  chancellor  may  make  such  order  or  decree,  even  before  the 
final  hearing,  as  will  protect  the  rights  of  all  the  parties  in 
interest. 

Let  the  decree  dissolving  the  injunction  be  reversed,  and  the 
injunction  here  reinstated. 


POOL   vs.   HARRISON. 

1 .  Where  a  party  surrenders  the  possession  of  personal  property  to  an 
administrator  as  assets  of  the  estate,  and  without  objection  suffers  it 
to  be  distributed  as  such  under  an  order  of  the  Oiphans'  Court,  he  is 
estopped,  as  against  the  administrator,  from  afterwards  asserting  a 
clakn  to  the  property ;  and  whether  such  surrender  was  on  the  de- 
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mand  of  the  administrator  or  voluntary,  or  whether  the  administrator 
had  previously  regarded  the  property  as  assets  and  returned  it  in  his 
inventory,  or  not,  can  make  no  difference. 

2.  A  party  cannot  be  allowed  to  go  behind  an  estoppel  and  insist  upon 
the  validity  of  the  claim  on  which  the  estoppel  operates. 

3.  A  bequest  of  property  in  trust  for  certain  slaves,  whom  the  testator 
attempts  by  his  will  to  emancipate,  is  void,  and  the  property  thus 
bequeathed  falls  into  the  general  residuum  of  the  estate  for  distri- 
bution. 

4.  It  is  within  the  discretion  of  the  primary  court  to  allow  a  party,  to 
whom  interrogatories  have  been  propounded  under  the  statute,  to 
answer  after  the  expiration  of  sixty  days  from  the  service,  or  to 
amend  his  answers,  and  its  action  thereon  will  not  be  reviewed. 

Error  to  the  Circuit  Court  of  Dallas.  Tried  before  the 
Hon.  Nathan  Cook. 

This  was  an  action  of  detinue  instituted  by  the  plaintifFagainst 
the  defendant  in 'error  to  recover  certain  slaves.  The  defend- 
ant filed  the  plea  o{  ncrn  detinet  and  two  of  estoppel.  The  first 
plea  of  estoppel  avers  that  the  defendant  was  the  administrator, 
with  the  will  annexed,  of  Richard  Harrison,  deceased,  and  de- 
manded the  slaves  in  controversy,  with  a  number  of  others,  of 
the  plaintiff,  as  assets  of  the  estate;  that  the  plaintiff  delivered 
ihein  up  on  such  demand ;  and  they  were  afterwards  distributed 
as  the  property  of  the  estate  under  an  order  of  the  Orphans' 
Court,  without  any  assertion  of  claim  or  objection  from  him. 
The  second  plea  of  estoppel  differs  from  the  first  in  this  merely, 
that  it  avers  the  delivery  of  the  slaves  by  the  plaintiff  to  the  de- 
fendant as  assets,  without  the  averment  of  a  previous  demand. 
The  plaintiff  demurred  to  each  of  these  pleas,  and  his  demurrer 
being  overruled,  replied  to  the  first  plea  of  estoppel  and  admit- 
ting all  of  the  plea  to  be  true  except  so  much  as  avers  that  the 
said  defendant  demanded  the  slaves  of  the  plaintiff,  which  he  de- 
nies to  be  true,  says  that  said  slaves  never  were  delivered  up  by  him 
to  said  defendant  as  administrator,  upon  a  demand  of  them  by 
him,  and  that  the  defendant  was  not  as  such  administrator,  by  or 
in  consequence  of  such  delivery,  induced  to  regard  them  as  as- 
sets of  said  estate,  but  that  previous  to  that  time,  and  whilst  they 
were  in  the  possession  of  the  plaintiff,  he  had  returned  them  in 
his  inventory  as  assets,  &c.  The  replication  to  the  second  j)lea 
of  estoppel,  admitting  &c.,  avers  the  same  matter  of  avoidance 
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that  it  is  stated  in  the  repHcation  to  the  first  in  reference  to  the 
return  of  the  slaves  by  the  administrator  in  his  inventory  whilst 
they  were  in  the  plaintiff's  possession.  The  defendant  demur- 
red to  each  of  these  replications,  and  his  demurrer  was  sustain- 
ed. The  plaintiffs  then  replied  over  to  both  pleas  of  estoppel, 
that  the  slaves  sued  for  belonged  to  him  under  and  by  virtue  of 
the  last  will  and  testament  of  the  defendant's  testator.  The  will 
is  made  a  part  of  this  replication  and  contains  the  following 
among  other  clauses:  First,  I  hereby  emancipate  and  set  free 
the  following  slaves,  to  wit,  Harriet,  Sally,  Margaret,  Jim,  Ce- 
lia,  and  Fernandez,  wish  them  to  remain  in  the  State  of  Ala- 
bama, provided  there  can  be  a  special  act  of  the  Legislature  ob- 
tained for  that  purpose,  and  if  not,  then  it  is  my  will  and  desire 
that  they  be  removed  to  some  free  State  and  supplied  out  of  the 
trust  property  hereinafter  mentioned,  with  suitable  means  for  a 
comfortable  location  in  the  State  to  which  they  may  be  removed." 
Secondly,  "I  give  and  bequeath  unto  Ephraim  Pool,  as  trus- 
tee, for  the  sole  and  exclusive  use,  benefit,  and  behoof  of  the 
said  Harriet,  Sally,  Margaret,  Jim,  Celia  and  Fernandez,  the 
following  negroes,  to  wit,  Cinthia,  &c.,  the  same  to  be  kept 
and  managed  by  the  said  Pool,  for  the  sole  and  exclusive  use, 
benefit  and  behoof  of  the  said  Harriet,"  &c.  The  replication 
then  proceeds  to  aver  that  the  defendant  had  no  right  in  law  to 
distribute  said  slaves  as  assets  of  said  estate  among  the  distribu- 
tees thereof,  and  that  the  defendant  assented  to  the  legacy  in  his 
favor.  To  this  replication  there  was  a  demurrer,  which  the 
court  sustained. 

By  the  bill  of  exceptions  it  appears  that  interrogatories  pro- 
pounded by  the  plaintiff  to  the  defendant  were  served  on  him  on 
the  19th  April  1849,  and  his  answers  not  filed  until  the  1st  No 
vember  1849,  eighteen  days  before  the  cause  was  called  for  trial. 
The  plaintiff  thereupon  moved  the  court  to  reject  them,  because 
not  filed  within  sixty  days  after  service  of  the  inierrogatorlesj  to 
set  aside  the  defendant's  pleas,  and  to  award  a  judgment  by  de- 
fault, which  the  court  refused  to  do,  being  satisfied  with  the  ex- 
cuse offered  by  the  defendant  for  the  delay  in  filing  his  answer. 
The  plaintiffs  then  excepted  to  one  of  the  answers  for  insuffi- 
ciency, and  the  objection  being  admitted  by  the  opposite  coun- 
sel as  well  taken,  the  court,  on  motion  of  the  defendant,  al- 
jowed  him  to  amend  his  answer  so  as  to  make  it  a  full  respoase 
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to  the  interrogatory.     To  the  various   rulings  of  the  couri  the 
plaintiff  excepted,  and  each  of  them  is  now  assigned  as  error. 

G.  W.  Gayle,  for  the  plaintiff. 

Wm.  HuNTERi  for  the  defendant. 

CHILTON,  J. — This  case  was  before  this  court  at  a  pre- 
vious term. — 16  Ala.  167.     We  have  carefully  examined  th€ 
opinion  in  that  case,  and  find  that  it  covers  the  material  points 
raised  upon  the  record  before  us.     We  think  it  very  clear  that , 
the  unqualified  surrender  by  Pool  to  Kirkland  Harrison,  the  ad- 
ministrator, of  the  slaves  in  dispute,  as  assets  of  the  estate  of 
Richard  Harrison,  deceased,  and  the  subsequent  distribution  of 
them  among  the  next  of  kin,  without  any  objection  from  him,  all . 
which  was  done  by  order  of  the  Orphans'  Court  and  with  Pool's 
concurrence  or  rather  without  objection  from  him,  completely 
estops  him  from  afterwards  claiming  the  slaves,  as  against  the 
administrator.     The  pleas  which  set  up  this  estoppel  were  good, 
and  are  fully  sustained  by  the  previous  decision  made  in  this . 
cause. — 16  Ala.  175,  et  seq.     Nor  does  it  make  any  difference , 
whether  said  slaves  were  surrendered  upon  the  demand  of  the 
administrator  or  were  voluntarily  brought  forward  and  delivered 
by  Pool   without  such  demand ;  nor  whether  the  administrator 
regarded  them  as  property  of  said  estate,  and  so  returned  them 
in  his  inventory,  before  such  delivery  was  made.     The  gist  of 
the  estoppel  is  that  Pool  delivered  them  to  the  administruior  as 
assets  for  distribution,  and  they  were   accordingly  disiiibuted. 
He  should  not  then  be  heard  to  complain  against  the  aJuiinis- 
traior,  and  hold  him  liable  for  the  consequences  resuhia^  frona,^ 
his  own  act.     But  it  is  unnecessary  to  elaborate  this  point  or  lo^ 
cite  authorities  in  support  of  it.     It  is  very  clear  the  picas  of, 
estoppel,  pleaded  as  they  were  in  short  by  the  consent  ofcoun-; 
sel,  were  substantially   correct,  and  the  several  replications  to 
them  were  bad. 

As  to  the  joint  replication  to  both  these  pleas,  it  did  not  deny 
the  estoppel,  but  avered  that  the  plaintiff  was  entitled  lo  the 
slaves  by  the  will  of  Richard  B.  Harrison,  thus  goin^'  behind 
the  estoppel,  and  attempting  to  set  up  the  claim  upon  which  the 
estoppel  operated  as  valid  notwithstanding. — 1  Chilly's  1'!.  604. 
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But  if  it  were  allowable  in  the  case  before  us,  the  replication 
shows  the  plaintiff  had  no  title,  which  he  could  assert  against  the 
personal  representative  of  the  estate  of  R.  B.  Harrison.  The 
will  makes  him  a  trustee  of  the  slaves  sued  for,  for  the  use  of 
other  slaves  attempted  to  be  emancipated  by  the  will.  Several 
decisions  of  this  court  are  in  point  to  show  that  such  a  bequest 
cannot  be  supported,  as  it  contravenes  the  law  of  the  land.  We 
consider  this  point  as  concluded  by  Alston  v.  Coleman  et  al.,  7 
Ala.  795,  and  Trotter  v.  Blocker,  6  Port.  269.  In  the  case 
first  cited,  the  testator  attempted  to  emancipate  a  slave  by  his 
will  and  declared  a  trust  for  her  benefit  in  the  sum  of  $1500,  to 
be  used  for  her  benefit  at  the  discretion  of  his  executor,  but  it 
was  held  that  the  will  was  ineffectual  to  emancipate  the  slave, 
and  to  be  well  established  by  the  authorities,  that  the  trust  crea- 
ted for  the  slave's  benefit  was  illegal,  and  that  it  fell  into  the 
residuum  of  the  estate;  citing  several  authorities  to  show  that 
the  trust  was  void. — See  also,  9  Ala.  481 ;  Welch's  Heirs  v. 
Welch's  Adni'r,  14  rb.  76;  Carroll  &  Wife  v.  Brumby,  adm'r, 
13  ib.  102.  We  conclude,  therefore,  that  this  trust  is  void,  and 
the  properly  so  bequeathed  falls  into  the  residuum  of  the  estate 
for  distribution. 

The  only  remaining  point  is  the  action  taken  by  the 
court  upon  the  interrogatories,  filed  by  the  plaintiff  for  dis- 
covery, under  the  statute. — Clay's  Dig.  341,  '^  160.  We 
think  the  court  had  the  discretionary  power  to  allow  the  defend- 
ant to  answer  after  the  expiration  of  the  sixty  days  named  in  the 
statute,  and  to  allow  him  to  amend  the  answer  filed  by  him, 
there  appearing  a  sufficient  excuse,  in  the  estimation  of  the  pri- 
mary court,  for  granting  such  indulgence.  This  being  the  ex- 
ercise of  a  discretion  on  the  part  of  the  court  below,  this  court 
will  not  reverse  it.  This  view  harmonizes  with  the  decision 
made  by  our  predecessors  in  the  case  of  Goodwin,  use,  &c.  v. 
Harrison,  6  Ala.  438. 

We  are  unable  to  perceive  any  error  in  the  record,  and  the 
judgment  is  consequently  affirmed. 
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1 .  Ill  this  State  debt  will  lie  on  a  judgment  after  a  year  and  a  day,  al- 
though an  execution  may  legally  issue  upon  it.  The  remedy  by 
execution  is  cumulative  merely,  and  the  statute  giving  it  does  not 
take  away  the  common  law  right  of  suing  on  the  judgment. 

Error  to  the  Circuit  Court  of  Montgomery.  Tried  before 
the  Hon.  Thos.  A.  Walker. 

This  was  an  action  of  debt,  instituted  by  the  plaintiffs  against 
the  defendant  in  error,  in  December  1849,  to  recover  the  amount 
of  a  judgment  recovered  in  1840.  The  defendant,  among  other 
pleas,  pleaded  that  the  judgment  was  rendered  within  ten  years 
of  the  commencement  of  the  action  and  that  execution  had  is- 
sued within  a  year  and  a  day  after  after  its  rendition  and  been 
returned  no  property,  &c.  The  plaintiffs  demurred  to  the  plea, 
but  the  court  overruled  the  demurrer,  and  this  is  the  error  now 
assigned. 

Cocke,  for  the  plaintiffs. 

Belser  &  Harris,  for  the  defendant, 

DARGAN,  C.  J. — The  only  question,  we  deem  it  neces- 
sary to  decide,  is  this — whether  zn  action  of  debt  will  lie  in  this 
State  on  a  judgment,  rendered  more  than  a  year  and  a  day,  but 
less  than  ten  years  from  the  institution  of  the  suit,  and  on  which 
execution  had  issued  within  the  year  and  been  returned  no  pro- 
perty found. 

I  confess  that  my  researches  have  not  satisfied  my  mind, 
whether  an  action  of  debt  could  be  maintained  at  common  law 
on  a  judgment  within  the  year  and  day  from  the  lime  of  its  ren- 
dition, and  when  the  plaintiff  could  issue  his  execution  thereon. 
The  common  law  writers  lay  it  down  generally,  that  debt  will 
lie  on  a  judgment.— 1  Chitiy's  PI.,  126 ;  1  Tidd's  Pr.  3.  Black- 
stone  says,  that  if  one  has  obtained  a  judgment  against  another 
and  neglects  to  sue  out  execution  thereon,  he  may  afterwards 
bring  an  action  of  debt  on  the  judgment. — Vol.  3,  129.  Mr. 
Selwyn  says  that  debt  lies  on  a  judgment  within  or  after  a  year 
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and  a  day,  but  he  refers  only  to  one  case,  decided  in  43 
Edward  111,  2,  3.  But  this  case  is  not  within  our  reach,  and  we 
see  that  different  conclusions  have  been  drawn  by  different 
American  courts  from  the  same  authority. — See  Clark  v.  Good- 
wyn,  14  Mass.  237,  and  Lee  v.  Giles,  1  Bail.  449.  The  ques- 
tion, however,  has  often  been  discussed  in  courts  of  the  differ- 
ent States,  and  the  decided  weight  of  American  authority  is  that 
debt  will  lie  on  a  judgment  within  the  year  and  day  ;  but  we  find 
it  asserted  on  general  principles,  without  reference  to  any  deci- 
ded case  in  England,  save  the  one  we  have  refered  to.  See 
Headly  v.  Roby,  6  Ohio,  521;  Hale  v.  Angel,  20  Johns.  342; 
6  Cow.  397;  1  Hill,  645;  3  Scam.  541;  4  Conn.  402 ;  14 
Mass.  237.  It  is  true,  in  the  case  in  4  Conn.,  there  are  several 
references  to  English  authorities,  but  on  examination,  they  will, 
I  think,  be  found  inapplicable  to  the  question  decided  in  the 
reign  of  Edward  III.  The  note  of  that  case,  as  I  find  it  in 
Viner's  Abr.,  is  as  follows :  "At  common  law,  if  a  man  had  re- 
covered a  debt,  he  might  have  had  an  action  of  debt  on  this 
judgment  after  the  year." — Vol.  7,  Title,  Debt,  O.  I  should, 
therefore,  hesitate  before  I  would  hold  that  debt  would  lie  on  a 
judgment  within  the  year  of  its  rendition.  But  no  one  will  deny 
that  at  common  law  debt  may  be  brought  on  a  judgment  after 
the  year  and  day  had  past,  and  the  only  question  we  need  de- 
cide is  whether  our  statute  has  taken  away  this  common  law 
remedy. 

It  is  true  that  when  an  execution  has  been  issued  within  the 
year  and  day,  and  has  not  been  returned  satisfied,  an  alias  exe- 
cution may  be  issued  on  the  same  judgment,  within  ten  years, 
without  a  scire  facias  (Clay's  Dig.  206-7,)  but  this  statute 
does  not  take  away  the  common  law  right  to  sue  in  debt  on  the 
judgment.  It  only  gives  the  plaintiff  the  remedy  by  execution 
to  coerce  the  payment  of  the  judgment,  if  he  sees  proper  to  use 
it,  but  was  not  intended  to  deprive  him  of  his  action  of  debt. 
The  remedy  given  by  the  statute  is  cumulative  merely,  and  a 
plaintiff  may,  if  his  judgement  be  not  satisfied,  sue  in  debt  upon 
it,  although  he  could,  under  the  statute,  issue  an  alias  execu- 
tion. We  think  it  very  clear  that  the  court  erred  in  overruling 
the  plaintiff's  demurrer  to  the  defendatit's  third  plea,  and  the 
judgment  is  therefore  reversed  and  the  cause  remanded. 
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1.  An  inferior  court,  witliin  the  meaning  of  the  first  section  of  the  fifih 
article  of  the  Constitution,  is  a  court  whose  judgments  or  decrees 
can  be  reviewed  on  appeal  or  writ  of  error  by  a  higher  tribunal, 
whether  that  tribunal  be  the  Circuit,  or  Supreme  Court. 

2.  The  judgments  of  the  City  Court  of  Mobile  being  subject  to  the  re- 
TJsion  of  the  Supreme  Court,  in  the  same  manner  that  those  of  tiie 
Circuit  Courts  are,  the  act  creating  it  does  not  violate  any  provision 
of  the  Constitution. 

3.  Where  the  parts  of  a  child,  upon  whom  an  attempt  to  carnally  know 
her  is  proven  by  her  to  have  been  made,  are  shown  to  be  bmised 
and  infected  with  the  venereal  disease,  proof  of  sexual  intercourse 
between  her  and  other  persons,  before  and  near  the  time  of  the  com- 
mission of  the  alleged  offence,  is  admissible,  as  teiiding  to  weaken 
the  corroborative  force  of  these  circumstances. 

4.  The  credit  of  a  witness  cannot  be  impeached  by  showing  particular 
acts  of  immorality,  disconnected  with  the  question  of  veracity. 

5.  Where  there  is  evidence  conducing  to  show  that  a  prisoner,  charged 
with  an  assault  with  intent  to  commit  a  rape,  was  at  the  time  in  a 
greatly  debilitated  condition  from  a  previous  debauch,  it  is  a  circum- 
stance, however  light,  to  be  considered  by  the  jury  in  ascertaining 
whether  he  was  physically  capable  of  conuiiitting  the  offence. 

Error   to   the   City  Court  of  Mobile.     Tried  before  ilie 
Hon.  Alex.  McKinstry. 

The  prisoner  was  indicted  in  the  City  Court  of  Mobile  for 
the  abuse  of  one  Hannah  Smith,  a  child  under  ten  years  of  age, 
in  an  atternpi  to  carnally  know  her.  It  appeared  by  the  testi- 
mony oflfered  on  the  part  of  the  prosecution  that  the  child's  pri- 
vate parts  were  inflamed,  which  one  physician  testified  arose 
from  pressure  and  bruising,  but  another  from  a  venereal  di.sease. 
The  prisoner's  counsel  offered  to  prove  particular  acts  of  car- 
'nal  intercourse  between  said  Hannah  Smith  and  other  persons 
before  and  near  the  time  the  offence  was  charged  to  have  been 
committed.  The  court  enquired,  whether  the  persons  were 
diseased,  and  being  informed  by  the  prisoner's  counsel  that  he  had 
no  evidence  on  that  point,  excluded  the  tcstinjony.  There  waa 
evidence  to  show  that  the  prisoner  was  not  diseased.  The  State 
examined  as  a  witness  the  mother  of  the  child,  and  the  prisoner 
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offered  to  prove  particular  acts  of  prostitution  committed  by  lier 
within  the  past  six  months,  for  the  purpose  of  discrediting  her, 
but  the  court  refused  (o  allow  the  tesjimony  to  be  given  It  ap- 
peared  by  the   evidence  that  for  several  days  before  the   time 

.when  the  offence  was  charged  to  have  been  committed,  the  pris- 
oner had  ,been  in  a  state  of  intoxication.  The  degree  of  the  in- 
toxication was  variously  stated — some  of  the  witnesses  saying 
that  he  could  not  walk  or  walk  steadily—others  that  he  could 
go  in  and  out  of  his  room  and  did  so.  The  court  instructed  the 
jury  to  disregard  entirely  litis  evidence,  unless  he  was  so  drunk 
as  to  be  physically  unable  (o  commit  the  offence.     To  ihe/ulings 

^.of  the  court  in  the  exclusion  of  the  evidence  offered^  and  t,o  the 
charge  given,  the  prisoner  excepted  and  now  assigns  it  as 
error. 

.'■  tevii 
CampbelE;  fof  the  prisoner: 

1.  The  evidence  offered  in  regard  to  the  conduct  of  Hannah 
Smith,  was  admissible.     The    injury  was  proven  by  an  exami- 

.nation  of  the  person  by  physicians,  of  testimony  offered  of  the 
.^result  of  that  examination.     The  evidence  tended  to  tiie  conclu- 

jsion  that  there  were  causes  in  existence  adequate  to  the  injuries 
'*shown. —  1  Russel  on  Crimes,  §^  562-3. 

2.  The  same  evidence  was  admissible  to  show  that  there  had 
been  no  such  moral  trainiu";  as  to  entitle  her  to  credit  in  a  court 
of  justice.  The  character  of  a  child  cannot  be  ascertained  as 
that  of  an  adult.  The  want  of  a  moral  character  is  to  be  infered 
from  fewer  instances  of  delinquency,  and  by  ptoof  of  the  condi- 
tion in  which  she  was  placed.  The  inquiry  must  proceed  at 
once  into  the  circumstances  by  which  she  was  placed,  and  the 
effect  of  those  circumstances  as  shown  by  her  conduct. — 1 

.  Dennio,  19  ;  3  Kelly,  317 ;  3  Hill,  309. 

3.  The  court  is  not  a  consliluiional  court.  Tliis  is  not  an  in- 
ferior court  in  the  sense  of  the  constitution. — 6  Howard,  S.  C. 
40;  Viner's  Abr.  Courts;  3  Peters,  204;  5  Cranch,  185;  2 
Scam.  269  ;  3  Mete.  460 ;  Bac.  Abr.  Courts  ;  2  Barb.  S.  C. 
Rep.  232;  13  Ohio,  176. 

4.  The  Circuit  Court  has  no  revisory  power  over  the  Crimi- 
nal Court.  The  statutes  do  not  apply  to  the  Criminal  Court, 
cited  by  the  prosecution.  The  courts,  Circuit  and  Criminal, 
are  courts  of  concurrent  jurisdiction,  and  the  same  statutes  that 
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confer  an  aathority  or  juiisdictmn  of  criminal  matters,  are  held 
Ito  ap|)ly  to  the  latter  court.  The  Criminal  Court  his  a  snper- 
j^risopy  jurisdiction  in  criminal  tqalters,  co-exteil.sive  wiiii  that  of 
of  the  Circuit  Court,  un;ler  this  siatnte.  This  court  is  inde- 
pendent of  ilie  Circnii  Conrt.^ — 3  Mete.  460;  2  Stew.  &;  t^ort. 
.<9;  1  :\fete.  &  Perk.  G30,  ^€1.  The  stattvteswill  be  foundrn 
fdai9  of  1646,  p.  29,  and  <if  1850,  24,  §  29. 

ATTt>axVEY  Genbrau  and  Gibbons,  for  tlie  State. 

V  DARG^N,  e..J.-rl-  S.Dy  Ibeact  of  thej^d"  February 
;^|S46,  a  Qourt  was  established  rn  the  city  of  Mobile  by  the  name 
of  the  Criminal  Court  !or  Mobile  county,  which  was  invested 
with  jurisdiclion,  concurrent  with  that  of  the  Circuit  Courts  of 
the  Slate,  in  the  administration  of  the  criminal  law  in  the  county 
of  xMobile,  and  the  judgments  of  this  court  were  made  revisable 
.by  the  Supreme  Court,  in  the  same  manner  as  were  the  judg- 
ments of  ihe  Circuit  Courts.  By  the  act  of  the  llih  February 
1S50,  the  jurisdiction  of  this  court  was  enlarged,  and  the  same 
jurisdiction  that  bad  been  possessed  by  the  respective  County 
)C^ouris,  e^ccept  the  jurisdiction  relating  to  matters  of  probate  anii 
pdmini.stiation.  was  confered  upon  it.  By  another  act  passed 
at  the  same  session  of  the  Legislature,  the  name  of  this  court 
was  changed  from  the  Criminal  Court  for  Mobile  county,  to  that 
of  the  City  Court  of  Mobile.  Neither  the  act  of  1S4G,  nor  that 
of  18-30,  make  any  provision,  by  which  the  judgments  or  sen- 
tences of  ibis  court  can  be  reviewed  by  the  Circuit  Court;  they 
•  can  be  reviewed,  reversed  or  corrected,  only  by  tlie  Supreme 
Court.  Hence  it  is  contended  that  the  City  Court  of  Mobile  is 
not  an  inferior  court,  according  to  the  sense  of  that  term  as  used 
ill  the  first  section  of  the  5th  article  of  the  constitution  of  this 
Slate,  and  consequently  that  the  court,  as  organised,  is  uncon- 
^stitutional,  and  the  conviction  of  the  prisoner,  erroneous  and  void. 
The  language  of  the  first  section  of  the  5tb  article  of  the  consti- 
tution is  as  follows  :  "The  judicial  power  of  this  State  shall  be 
vested  in  one  Supreme  Court,  Circuit  Courts,  to  be  held  io 
each  county  in  the  State,  and  such  inferior  courts  of  law  and 
equity,  to  consist  of  not  more  than  five  members,  as  the  General 
Assembly  may  from  time  to  time  direct,  ordain  and  establish." 
Whether  the  City  Court  of  Mobile  is  an  inferior  court,  accord- 
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ing  to  the  meaning  of  this  clause  of  the  constitution,  is  the  ques- 
tion. An  inferior  court,  according  to  the  technical  meaning  of 
the  term,  is  one,  the  judgments  of  which,  standing  alone,  are  mere 
nullities,  and  in  order  to  give  them  validity  their  proceedings 
must  show  their  jurisdiction. — Kemp's  Lessees  v.  Kennedy,  5 
Cranch  173,  10  Wheat.  192.  But  all  courts,  from  which  an 
appeal  or  writ  of  error  lies,  are  inferior  courts  in  relation  to  the 
court  before  which  their  judgments  may  be  carried,  and  by 
which  they  may  be  reviewed;  annulled,  or  affirmed. — Ex  parte 
Tobias  Watkins,  3  Pet.  205.  It  is  in  this  latter  sense  that  the 
framers  of  our  constitution  used  the  words  inferior  courts.  They 
meant  thereby  courts,  whose  judgments  could  be  reviewed,  and 
their  errors  corrected  by  another  and  a  higher  tribunal.  The 
City  Court  of  Mobile  answers  this  description,  for  its  judgments 
can  be  brought  before  the  Supreme  Court,  in  the  same  manner 
that  the  judgments  of  the  Circuit  Courts  may  be,  and  if  found  to 
be  erroneous,  can  be  reversed  or  annulled.  The  constitution 
\ioes  not  designate  the  court,  before  which  the  judgments  and 
decrees  of  the  inferior  courts  should  be  brought.  It  onl}  con- 
templates that  the  courts  which  should  be  established  by  the 
Legislature,  besides  tlie  Supreme  and  Circuit  Courts,  must  be 
inferior  courts,  that  is,  that  their  judgments  and  decrees  must 
be  subject  to  the  revision  of  a  higher  tribunal.  It,  therefore, 
follows  that  any  court,  so  organised  by  the  Legislature  that  its 
judgments  may  be  reviewed  by  appeal  or  writ  of  error,  either  to 
the  Supreme  or  Circuit  Court,  is  an  inferior  court  within  the 
meaning  of  the  constitution.  The  adjective  inferior,  as  used  in 
this  clause  of  the  constitution,  is  applicable  to,  and  designates' 
the  character  of  all  courts  the  Legislature  is  constitutionally  au- 
thorised to  establish,  as  well  courts  of  equity  as  of  law.  But  we 
think  it  would  be  admitted  that  the  Legislature  could  rightfully 
create  inferior  courts  of  equity,  without  giving  the  Circuit 
Courts  any  supervisory  control  over  them;  for  the  Sth section  of 
the  same  article  of  the  constitution  expressly  enables  the  General 
Assembly  to  establish  courts  of  equity  with  original  and  appel- 
late jurisdiction,  and  provides  that  until  the  establishment  of 
such  courts,  the  equity  jurisdiction  should  be  vested  in  the  cir- 
cuit judges,  and  further  provides  that  the  judges  of  the  Circuit 
Courts  should  have  power  to  issue  writs  of  injunction  returnable 
into  the  courts  of  chancery.     This  clause  of  the  constituiioo 
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evidently  contemplates  that,  after  the  establishment  of  courts  of 
chancery  by  the  Legislaiure,  the  Circuit  Courts  should  have  no 
equity  jurisdiction,  save  only  to  issue  writs  of  injunction  return- 
able into  the  Chancery  Courts,  and  we  cannot  believe  that  the 
franiers  of  the  constitution  intended  to  give  the  Circuit  Courts 
a  supervisory  control  over  such  inferior  courts  of  equity,  as  the 
Legislature  might  see  proper  to  create,  and  at  tht:  same  time  to 
take  from  the  Circuit  Courts  all  equity  jurisdiction.  In  provi- 
ding for  the  organization  of  separate  courts  of  chancery,  with 
original  and  appellate  jurisdiction,  and  thereby  divesting  the 
Circuit  Courts  of  all  equity  jurisdiction,  except  the  authority  to 
grant  injunction,  it  was  the  manifest  intent  to  deprive  the  Circuit 
Courts  of  all  equity  jurisdiction  after  the  establishment  of  courts 
of  chancery,  as  well  supervisory  or  appellate  as  original.  An 
inferior  court  of  equity  may,  therefore,  be  created  by  the  Legis- 
lature, over  which  the  Circuit  Courts  have  no  authority  or  con- 
trol. Still  it  would  be  an  inferior  court,  within  the  meaning  ol 
the  first  section  of  the  5ih  article  of  the  constitution  ;  an  inferior 
court  in  the  sense,  as  if  it  were  a  court  of  law,  that  is,  a  court, 
tlie  decrees  of  which  were  subject  to  be  reviewed  by  a  higher 
tribunal.  Tiius  we  see  that  it  could  not  have  been  intended  to 
subject  inferior  courts  of  equity  to  the  appellate  jurisdiction  of 
the  Circuit  Courts,  and  that  a  court  of  equity  may  be  an  inferior 
court  within  the  meaning  of  the  conslitutmn,  although  its  jiulg- 
ments  and  decrees  are  without  the  authority  or  supervisory  con- 
trol of  the  Circuit  Courts.  If  an  inferior  court  of  equity  may  be 
so  created,  without  violating  the  constitution,  an  inferior  court 
of  law  mar  in  like  manner,  for,  in  speaking  of  inferior  courts  of 
law  and  equity,  the  constitution  evidently  intends  that  they 
should  be  inferior  in  the  same  sense,  that  is,  courts  whose  judg- 
ments and  decrees  must  be  liable  to  the  revision  of  a  higher  tri- 
bunal. The  judgments  and  proceedings  of  the  City  Court  of 
Mobile  are  subject  lo  the  revision  of  the  Supreme  Court  of  the 
Slate.  This  makes  it  an  inferior  court,  within  the  meaning  of 
the  constitution.  It  is,  therefore,  a  constitutional  court,  in  which 
the  prisoner  migiit  be  lawfully  indicted  and  convicted. 

3.  We  think  die  court  clearly  mistook  the  law,  in  refusing  to 
permit  the  accused  to  prove  that  before,  and  near  the  lime  of 
committing  the  alleged  offence,  other  persons  had  carnal  knowl- 
edge of  ihu  girl,  upon  whom  the  ofience  is  charged  to  have  been 
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commiiied,  in^stnuch,  as  the  State  had  previouslj. proved  that 
siie  was  infected  witb  venereal  disease,  and  the  paits  were  bruis- 
ed and  inflamed.  The  existence  of  tlie  disease  and  the  injury 
to  her  person  were  fads  corroboiaiive  of  the  testimony  of  the 
girl,,  for  ihey  tended  strongly  lo  show  that  some  one  iiad  at- 
tempted to  have  sexual  intercourse  with  her,  and  it  was  certain- 
ly competent  for  the  prisoner  to  show  that  these  facts  could 
have  existed  consistently  with  his  innocence ;  for  such  proof 
would  to  some  extent  weaken  tlie  presumption  of  guili,  that 
would  result  from  the  existence  of  the  disease  and  the  injuries 
to  her  person.  It  is  true  that  these  ads  of  sexual  intercourse 
with  others  might  have  been  rejected,  if  they  had  been  offered 
for  the  mere  purpose  of  discrediting  the  testimony  of  the  girl, 
independent  of  all  other  evidence.  For  the  rule  is  well  estab- 
lished, that  the  testimony  of  a  witness  cannot  be  impeached  by 
showing  particular  acts  of  immorality,  disconnected  from  the 
question  of  veracity.  But  when  the  attempt  is  made  to  impeach 
a  witness  on  the  ground  of  bad  character,  the  proper  inquiry  is, 
as  to  his  character  for  truth  and  veracity.  See  2  McLean,  219; 
The  State  v.-  Bruce,  11  Shep.  29G  ;  15  Verm.  435  ;  Barber  v^ 
Rose,  IS  Wend.  146;  Commonwealth  v.  Morse,  -3  Pick.  194  ; 
The  State  v.  Jefferson,  0  Iredell,  305  ;  Cow.  &  Hill's  notes  to 
Phil.  Ev.  *§i  292.  But  when  particular  fiicts  are  proved,  which 
raise  a  presumption  against  the  accused,  he  may  certainly  piove 
any  other  facts  or  particular  acts  that  lend  to  repel  or  weaken 
this  jjresumpiion.  The  existence  of  the  disease  and  the  bruises 
on  the  person  of  the  ^irl  were  facts  established  by  other  testimo- 
ny than  the  testimony  of  the  girl,  but  in  connection  with  her  tes- 
timony, iliey  created  a  strong  presumption  of  the  guilt  of  the 
prisoner,  and  to  show  that  this  disease  and  those  bruises  might 
have  been  the  result  of  sexual  intercourse  with  others,  to  some 
extent  weakened  the  presumption,  and,  therefore,  was  adujissi- 
ble,  without  any  regard  to  the  weight  or  importance  the  jury 
might  have  attached  to  it. 

4.  -From  what  has  been  said  it  will  appear  that  the  court  did 
not  err  in  rejecting  evidence  of  particular  ads  of  prostitution  on 
the  part  of  the  mother  of  the  girl,  for  the  purpose  of  discreait- 
ing  the  mother  as  a  witness. 

5.  The  testimony  tended  to  show  that  about  the  time  the  of- 
fence is  alleged  to  have  been  tonimiited,  the  physical  system  of 
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the  accused  was  greatly  weakened  and  debilitated  from  drink. 
The  court  instructed  the  jury  to  disregard  this  evidence  entire- 
ly, unless  the  prisoner  was  so  drunk  as  to  be  incapable  of  com- 
mitting the  offence.  We  do  not  think  this  instruction  was  cor- 
rect. It  is  true  that  the  drunken  condition  of  the  accused  would, 
neither  in  a  moral,  nor  legal  point  of  view,  excuse  or  palliate  the 
crime,  if  in  fact  committed,  but  drunkenness  may  not  only  ren- 
der one  entirely  incapable  of  commilling  the  crime,  with  which 
the  prisoner  is  charged,  but  it  may,  by  the  prostration  of  his  sys- 
tem, render  him  less  capable  of  committing  it.  The  effects, 
therefore,  of  the  drunken  condition  of  the  accused  upon  his 
physical  capacity  to  commit  the  crime,  was  a  matter  to  be  con- 
sidered by  the  jury,  in  coming  to  their  conclusion  whether  the 
prisoner  did  the  act  with  which  he  is  charged.  A  certain  degree 
of  excitement  from  drink  may  increase  the  passions,  the  cravings 
of  which  lead  to  the  commission  of  such  unnatural  and  mon- 
strous crimes,  but  drunkenness  may  be  so  excessive  as  to  ren- 
der the  party  partially  or  totally  incapable  of  committing  it.  The 
evidence  tended  to  show  that  the  prisoner  was  greatly  weaken- 
ed by  drink;  this  was  a  circumstance  to  be  considered  by  the 
jury,  however  light  they  might  have  esteemed  it.  The  judg- 
ment must  be  reversed,  and  the  cause  remanded,  that  the  pris- 
oner may  be  tried  again,  but  in  the  mean  time,  he  will  be  kept 
in  custody  until  discharged  by  due  course  of  law. 
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NICHOLSON  vs.  THE  STATE. 

1.  The  time  when  the  coin,  of  which  a  counterfeit  is  uttered  and  published, 
was  current  by  law,  usuage  or  custom  in  this  State,  is  a  material  ingre- 
dient in  the  offence  denounced  by  our  statute,  and  should  be  distinctly  sta- 
ted in  the  indictment. 

Error  to  the  Circuit  Court  of  DeKalb.  Tried  before 
the  Hon.  Tho3.  A.  Walker. 

The  defendant  was  indicted  for  uttering  and  publishing  as 
true  a  counterfeit  half  dollar,  and  being  cor)victed,  moved  in 
arrest  of  judgment,  for  defects  apparerit  upon  the  face  of  the  in- 
dictment, which  motion  was  overruled  by  the  court  below,  and 
certified  to  ihid  court  as  novel  and  difficult. 

No  counsel  for  the  plaintiffs  in  error. 

Attorney  General,  for  the  Stale : 

1.  The  indictment  was  good,  and  the  motion  in  arrest  of  judg- 
ment should  have  been  refused.  The  fact  that  the  words  "tu 
in<|uire  for  the  body  of  DeKalb  county,"  were  ou^itled  in  the 
indictment,  do  not  vitiate  it. — The  Stale  v.  Nixon,  IS  Verui. 
70;  (8  Washb.) 

2.  The  coin  is sufUciently  described  in  the  indictment. — Clay^it 
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Di^.  423,  §  45,   and  see  49;  Rev.  Stat.   Mass.  Ch.  Rep.  127, 
^  15;  State  v.  Stearns,  10  Mete.  256. 

3.  It  was  unnecessary  to  set  out  in  the  indictment  to  whom 
the  counterfeit 'piece  was  uttered.'  In  indictments  tor  passing 
and  putting  off" counterfeit  coin,  it  may  be  necessary  to  aver  the 
person  to  whom  the  same  was  passed. — See  1  East.  P.  C,  ISO; 
1  Russ.  on  Crimes,  81.  But  for  uttering  and  publishing,  which 
is  different,  it  is  unnecessary. — Com.  v.  Searle,  2  Binn.  332-9; 
Com.  V.  Smith,  6.  S  &  R.  569,  (as  to  indictmeiH.),^,^  ;^  / 

PARSONS,  J. — The  motion  to  arrest  ihejudgment  was  over- 
ruled; but  the  judge  reserved  several  questions,  as  novel  and  dif- 
ficult, relative  to  the  sufficiency  of  the  indictment,  for  the  revi- 
sion of  this  court,  according  to  the  act. — Clay's  Dig.  469,  <^  1. 
There  was  a  bill  of  exceptions  in  the  case,  but  as  there  was  no 
writ  of  error,  we  are  confined  to  the  questions  reserved  and  re- 
fcred  to  us  as  novel  and  difficult. 

The  plaintiff  in  error  was  indicted  upon  the  4th  chapter  of  the 
penal  code,  §§  45-9,  for  having  uttered  and  published  as  true  a 
counterfeit  half  dollar  of  ti>e  similitude  of  the  current  coin.  It 
is  enacted  by  section  45,  that  every  person  convicted  of  ha*'ing 
counterfeited  any  of  the  gold  or  silver  coin  which  shall  be,  at  the 
time,  current  by  law,  usagt:  or  custom,  within  this  Slate,  shall  be 
deen)ed  guilty  of  forgery  in  the  second  degree.  By  section  49 
it  is  enacted,  among  other  things,  that  every  person  convicted  of 
having  uttered  and  published  as  true,  and  with  intent  to  defraud, 
any  counterfeit  gold  or  silver  coin,  the  counterfeiting  of  which 
is  declared  by  the  same  chapter  to  be  an  offence,  knowing  such 
coin  to  be  counterfeited,  shall  suffer,  &c. 

The  time  when  the  coin  counterfeited  was  current  by  law, 
usuage  or  custom,  within  this  State,  is  an  ingredient  in  the  of- 
fence. Thai  being  clear  from  the  two  sections  taken  together, 
it  should  have  been  distinctly  stated  in  the  indictment.  The 
indictment  states  that  the  plaintiff  in  error,  on  the  15th  day  of 
June  1S48,  in  the  County  aforesaid,  had  in  his  custody  and  pos- 
session the  piece  of  false  coin,  forged  &c.,  to  the  likeness,  &c., 
of  the  good  and  legal  coin,  current  within  the  limits  of  this  State, 
by  the  laws  and  usages  thereof,  called  a  half  dollar.  The  time 
when  the  good  and  legal  coin  was  current,  &c.,  and  which  was 
counierfeited,  is  not  stated,  by  adding  the  words  then  and  there 
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or  othfjrvvise.     The  settled  doctrine  is,  that  time  and  phice  must 
be  added  to  every  material  fact  in  an  indictment — thus  if  in  an 
indictment  for  murder,  it  be  slated  that  J.  S.  at  such  a  lime  and 
place,   having  a  sword  in  his  riglu    hand,  did  strike  J.  IN.,  &:c., 
if  is  Insufficient,  for  the  time  and  place  laid  relate  to  the  having 
the  sword  and  consequently  it  is  not  said  whea  or  where  the 
stroke  was  given.     This  is  the  rule  in  cases  of  felony,, but  it  has  ' 
been  relaxed   in  misdemeanors,  for  it  is  sufHcient  for  them  ihat 
time  and  place  be  added  to  the  first  act,  and  it  will  be  construed 
equally  to  refer  to  all  the  ensuing  acts. — Archbold's  Ciim.  PI., 
37-8,  and  authorities  there  cited.     In  Regina  v.  Richmond,   1 
Car.  &  Kirwan,  ^40,  the  indictment  which,  like  the  one  before 
us,  was  on  a  statute,  charged  that  the  prisoner,  on  &c.,  at  &c.,  '' 
feloniously  had   in  his  possession  a  mould   "upon  which  said 
mould  was  made  and  impressed  the  figure  and  apparent  resem- 
blance" of  the  obverse  side  oi*a  six  pence;  the  indictment   was 
held  bad  on  demurrer,  as  not  sufficiently  showing  that  the  im-    , 
pression  was  on  the  mould  at  the  time  when  the  prisoner  had  it  " 
in  his  possession,  but  a  fresh  indictment  with  the  words  "then  '^ 
and  ihere"  before  the  words  "made  and  impressed,"  was  held   ' 
good.  l 

We  arc  satisfied  that  the  indictment  is  defective  and  that  the 
motion  in   arrest  of  judgment  should  have  been  sustained,  and  * 
therefore,  iho  judgment  is  reversed,  and  the  cause  remanded.  '• 
The  clerk  will  make  the    usual  entry.     It  was    necessary  to 
consider  but  one    point,  as  that   was  fatal   to  the  indictment. 
But  it  is  not  alleged  that  iheact  was  done  feloniously,  nor  stated    ' 
that  the    coin  counterfeited    was  gold    or  that    it    was    silver.  * 
These  omissions  need  not  occur  in  the  proceedings  in  the  ca!»o 
hereafter. 
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1.  A  charge,  that  the  accused  cannot  be  convicted  of  an  assault  with  intent 
to  kill  and  murder,  unless  he  had  at  the  time  "  a  positive  intention"  to  com- 
mit  murder,  is  vrell  calculated  to  mislead  the  jury,  and  should  be  refused. 

2.  It  is  error  to  charge  the  jury,  on  a  trial  for  an  assault  with  intent  to  kill 
and  murder,  "that  the  same  facts  and  circumstances,  which  would  make 
the  offence  murder  if  death  had  ensued,  furnish  sufficient  evidence  of  the 
intention,"  since  by  the  common  law  a  killing  would  in  many  cases  amount 
to  murder,  though  the  party  committing  the  offence  did  not  intend  to  kill. 

Error  to  the  Circuit  Court  of  Limestone.  Tried  before 
the  Hon.  Thos.  A.  Walker. 

Jones  &  Robinson,  for  the  plaintiff  in  error: 

1.  The  statute  under  which  the  conviction  in  this  case  was 
had,  is  in  the  following  words:  "Every  person  who  shall  be 
be  guilty,  and  be  thereof  convicted,  of  an  assault  with  intent  to 
murder,  maim,  rob,  or  ravish,  or  shall  attempt  to  commit  mur- 
der by  any  means  vvliich  do  not  amount  to  an  assault,  shall  be 
punished,  &c."— Clay's  Dig.  416,  §  30. 

2.  The  statute  of  1  Vic.  C,  85,  §  2,  reads — "Whosoever 
shall  administer  to,  or  -cause  to  be  taken  by  any  person,  any 
poison,  or  other  destructive  thing,  or  shall  stab,  cut,  or  wound 
r.ny  person,  or  shall  by  any  means  whatsoever,  cause  to  any 
person  any  bodily  injury  dangerous  to  life,  with  intent  in  any  of 
the  cases  aforesaid,  to  commit  murder,  shall  be  guilty  of  felony, 
and  being  convicted  thereof,"  &c. — See  Roscoe's  Crim.  Ev., 
top  page  77G,  where  the  statute  is  set  out. 

3.  Under  this  statute  it  has  been  held  in  England,  thai  on  an 
indictment  for  the  offtince  of  inflicting  an  injury  dangerous  to 
life,  with  an  intent  to  murder,  the  jury  ought  not  to  convict,  un- 
less they  are  satisfied  that  the  prisoner  had  in  his  mind  a  posi- 
tive inlenlion  to  murder;  and  thai  it  is  not  sufficient  that  it  would 
have  been  a  case  of  murder  if  death  had  ensued. — Regina  v. 
Cruse,  ct  ux.,  S  C  &  Payne,  541,  (34  Eng.  Com.  Law  Rep. 
522,)  statCL  and  approved  in  Roscoe's  Crim.  Ev.,  784.  These 
statutes  are  exactly  similar  in  terms,  and  the  decision  cited  seems 
to  be  conclusive  of  this  case.  The  State  v.  Negro  Bill  Jeffer- 
son, 3  Harrington,  57  L     There  are  many   cases   in  which  the 
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facts  would  make  it  murder,  though  the  party  did  not  intend  to 
kill. — 1  Russ.  on  Crimes,  438,  margin,  453-5,  marg.  In  such 
cases,  if  the  party  assaulted  had  survived,  the  party  making  the 
assault  could  not  have  been  convicted  under  our  statute. 

Attorney  General,  for  the  State: 

1.  The  true  criterion  of  an  assault  with  intent  to  murder  is, 
whether  it  would  have  been  murder  had  death  ensued  from  the 
stroke. — Wharton  Crira.  Law.  316;  1  Russ.  5S5 ;  1  East.  P. 
C,  411. 

2.  The  charge  asked,  that  there  must  exist  a  positive  inten- 
tion, was  properly  refused.  This  charge  would  have  implied 
that  something  more  was  necessary  than  a  niere  intention  to 
commit  the  crime,  and  would  have  mislead  the  jury.  Where 
a  party  is  not  entitled  to  a  charge  as  requested,  the  court  may 
refuse  it  in  tolo. — Rives  &  Mather  v.  McLosky  &  Hogan,  5 
S.  &  P.  330. 

3.  The  charge  given,  that  the  "jury  must  believe  from  the 
evidence,  that  the  defendant  intended  to  commit  murder  when 
he  made  the  assault,  before  they  could  convict,"  was  the  correct 
charge. — 9  Yerg.  343. 

4.  The  charsje  as  to  what  was  evidence  of  the  intention  that 
-must  exist,  is  the  same  as  if  it  had  been  given  in   these  words, 

to  wit:  The  same  wicked  intention  which  would  make  the  of- 
fence murder  had  death  ensued,  furnished  sufficient  evidence 
of  the  intention  in  this  case. — 1  Russ.,  note  423. 

5.  There  may  be  cases  of  murder  where  no  killing  is  prima- 
rily intended,  as  the  unnatural  son  who  exposed  his  sick  father 
loihe  air  against  his  will,  whereof  he  died — the  harlot  who  placed 
her  child  in  the  orchard  where  it  was  struck  by  a  kite  and  kill- 
ed, and  cases  of  the  like  kind. — 1  Russ.  on  Crimes,  425. 
Probably  the  rule  laid  down  as  to  evidence  of  intention,  would 
not  include  these  cases,  for  here  there  was  no  intention  to  kill, 
but  the  law  affixes  to  such  an  act  the  seal  of  legal  malice,  as  an 
act,  the  probable  consequence  of  which  may  be,  and  eventually 
is  death. 

G.  But  this  last  charge  docs  not  assume  to  embrace  such  ca- 
ses, but  only  those  where  the  wicked  intention  to  kill  would 
make  the  ofi'cnce  murder  had  death  ensued. 
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^    ^jpHlLTONj  J. — ^The  plaintiff  in  error  was  tried  and  con- 

,^  vjj.c;t^d  of  an  assault  with  intent  to  commit  murder.,    On;the  trial, 
,  below,  the  prisoner's  counsel  asked  the  court  to  charge  the  jury 
thai  they  could   not  find  the  prisoner  guiliy,  unless  they  fouud 
that  he  had  in  his  mind  at  the  time  of  the  cofnmission  of  the  as- 
sault a  positive  intention   to  commit  murder. 

This  charge  we  ihiuiy  the  court  very  properly  refused,  as  it 
was  vyell  calculated  to  n)islead  the  jury.^  The  statute  does  not 
use  the  word  positive  as  qualifying  the  intent,  and  in  so  for  as  it 
may  be  construed  to  mean  uU  express  intent,  as  contradistin- 
guished from  an  intent  implied  or  iafered  from  the  circumstan- 
ces of  the  case,  by  so  mucli  would  it  be  erroneous. 

But  we  are  not  allowed   to  entertain  a  doubt  that  the  court 

,  entirely  mistook  the  law.  when  it  charged  "  that  the  same  facts 
and  circumstances,  which  Would   make  the  offence  murder,  if 

.  death  ensued,  furnish  sufficient  evidence  of  the  intention." 

There  are  a  number  of  cases,  where  a  killing  would  amount 
to  murder,  and  yet  the  party  did  not  intend  to  kill. — 1  Russ.  on 

,  Crimes,  4-3S,  453-5.     As  if  one  from  a  house  top  recklessly 

jthrow  down  a  billet  of  wood  upon  the  side-walk  wh.ere  persons 
are  constantly  passing,  and  it  fall  upon  a  person  passing  by  and 

•  kill  him,  this  would  be,  by  the  common  law,  murder;  but  if  in- 
stead of  killing  him,  it  inflicts  only  a  slight  injury,  the  party 
could  not  be  convicted  of  an  assault  with  intent  to  commit  mur- 

.der.  But  the  point  is  too  clear  to  require  argument  or  authori- 
ty. This  charge  being  affirmative,  and  erroneous  as  a  proposi- 
tion of  law,  must  reverse  the  case,  as  we  must  intend  that  it  was 
not  abstract.  Let  the  judgment  be  reversed  and  the  cause  re- 
manded. 
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1.  In  atk  jadictoient  under  the  statiite  for  an  assault  witli  intetlt'to  tenrd*r,it 
is  neoessary  to  specify  the  acts,  which  constitute  the  assault- 

2.  The  statute  changing  the  punishment. of  an  asstiult,  when  accompanied 
with  the  intent  to  murder,  (loes  not  create  a  new  offence.  The  assault  should 
therefore  be  iUl»}»fed  as  at  common  law,  with  the  additional  arerment  of  the 
intent  with  which  it  was  committed. 

3.  An  indictment  for  an  act  which  was  a  misdemeanor  at  the  common  law, 
and  which  by  the  penal  code  has  been  made  a  felony,  need  not  allege  that 

•"   stbe'act  yksfelbniousiy  donfc."  (See  Clay's  !Dig.  442,  §  26.) 

^  .,T  T.,  .        ■  .  .  .  '■"     .■■..'-■■ 

j      Error  to  the  Circuit  Court  of  Builer.     Tried  before  the 

.(jHon.  Ceo.  Goldtbvvaite. 

.Watts  &  Judge,  for  the  plaintiff  in  error; 

1.  The  demurrer  to  the  first  count  in  the  indictment- should 
have  been  sustained,  first,  because  the  indictment  charges  "an 

.pssaull  with  intent"  merely  as  a  legal  conclusion,  no  facts  or  cir- 
cumstances constituting  the  offence  being  set  forth. — See  Lam- 
berliu  v.  Slate  of  Ohio,  li  Ohio,  2S2  ;  Turnipseed  v.  The  Slate, 

^6  Ala., 064,  and  authorities  there  cited ;  Clarissa  v.  The  State, 
11  ib.  57;  (in  the  Stale  v.  Marsliall,  14  Ala.  411,  the  point 
here  made  is  not  decided,  although  made;)  State  v.  Rains,  3 
McCord,  633;  Swte  v.  Foster,  ib.  442;  State  v.  Wimberly,  ib. 
190;  Slate  v.  Perry,  2  Bail.;  Archb.  Crim.  PI.,  lop  page,  3S, 
(marg.  p.  39,)    where  it  is  stated  that  all   the  facts  and  circum- 

.staocea  constituting  the  offence  must  be  specifica.ly  set  forth. — 
See  also,  Commonwealth  v.  Strain,  10  Mete  521  ;  Common- 
wealth V.  VVyman,  8  ib.  247;  People  v.  Gates,  13  Wend.  311  ; 
Lambert  v.  People,  9  Cow.  678 ;  Key  v.  Baker,  47  Eng.  Coiu. 
Law,  254 ;  Moore  v.  Commonwealth,  6  Mete.  243,  shows  thai 
an  indictment  for  adultery  must  charge  something  more  than 
that  the  parties  lived  in  adultery. — See  also,  The  Slate  v.  Simp- 
8on«  6  Yerg.  350,  where  it  is  hold  that  an  indictment  charging 
the  making  of  an  affray  is  not  suflicieni,  but  must  set  forth  the 
facts. 

2.  The  demurrer  should  have  been  sustained,  because  the 
assault  with  intent,  &c.,  being  a  felony  by  our  statutes,  (sec 
Hughes  V.  The  State,  12  Ala.  458,)  the  indictment  ought  to 
have  charged  the  asiauU  to  have  bceo  done  "feloniously."     All 


536  ALABAMA. 


Beasley  v.  The  State. 


felonies,  whether  created  by  statute  or  at  co»nmon  law,  must  be 
charged  to  have  been  committed  "feloniously." — See  2  Hale, 
1S4-5;  Archb.  (top  page)  46-7;  State  v.  Jesse,  2  Dev.  &  Bat. 
297  ;  Curtis  v.  People,  1  Scam.  235-6;  State  v.  Herrell,  Geo. 
Dec.  ]  part,  page  158.  The  fact  that  the  word  "felonious"  is 
found  in  the  conclusion  of  the  indictment  is  not  sufficient.  This 
merely  characterises  the  felony  intended  to  have  been  commit- 
ted.— See  Williams  v.  The  State,  8  Humph.  535,  which  is  pre- 
cisely in  point;  see  State  v.  Jesse,  sup-a.  But  it  is  said  thai 
this  principle  is  modified  by  our  statute,  to  be  found  in  Clay's 
Dig.  442,  §  26,  which  declares  that  all  indictments  for  offences 
inhibited  in  this  code,  which  are  offences  at  common  law,  shall 
be  good,  if  the  offence  be  charged  or  described  according  to  the 
common  law,  &;c.  This,  then,  brings  us  to  the  question  whether 
ihe  first  count  in  the  indictment  charges  the  offence  according 
to  the  common  law?  We  concede  that  an  assault  with  intent, 
&c.,  was  a  misdemeanor  at  the  common  law,  (1  East.  P.  C, 
411,)  but  we  say  that  the  offence  in  this  count  is  not  charged  or 
described  according  to  the  common  law — first,  the  common  law 
required  all  felonies,  whether  at  common  law  or  created  by 
statute,  to  be  charged  to  have  been  done  feloniously. — See 
Archb.  supra,  and  particularly  Williams  v.  The  Stale,  8  Humph. 
supra,  and  other  authorities  above  cited.  Secondly,  the  facts 
and  circumstances  making  the  offence  are  not  set  forth. — See 
forms  in  Archb.,  and  particulars  for  assault  with  intent  as  a 
misdemcaner,  (top  page  432-3.) 

3.  The  count  does  not  set  forth  with  that  certainty  and  legal 
precision,  necessary  in  criminal  proceedings,  "  the  nature  and 
cause  of  the  accusation  and  according  to  the  forms  which  the 
law  has  prescribed." — See  Bill  of  Rights,  "^^  10-11;  Clay's 
Dig.  26. 

^j- Attorney  General,  for  the  State : 

1.  It  is  urged  that  the  demurrer  to  the  indictment  should 
have  been  sustained,  because  the  assault  is  not  charged  to  have 
been  feloniously  committed.  It  is  undoubtedly  the  rule  that  all 
felonies,  whether  at  common  law  or  by  statute,  must  be  laid  to 
have  been  done  feloniously. — Archb.  Crim.  PI.,  49.  Our 
statute  makes  assaults  with  intent  to  murder,  a  felony,  (Clay's 
Dig.  416,  ^  30,  and  439,  ^  8,)  and  there  is  no  doubt  but  that 
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the  assault  should  be  laid  to  have  been  feloniously  done,  unless 
it  is  cured  by  ^  26,  Clay's  Dig.  442.  And  this  leads  to  the 
enquiry  as  to  what  kind  of  an  ofience  was  an  assault  with  intent 
to  murder,  at  common  law  ?  It  was  no  felony  at  common  law, 
but  a  misdemeanor  or  an  aggravated  assault. — Archb.  442-5,  to 
form  of  indictment;  Commonwealth  v.  Barlow,  4  Mass.  439; 
Peek  V.  State,  2  Humph  85.  The  cases  refered  to  by  coun- 
sel for  defendant,  in  which  the  word  feloniously  was  held  essen- 
tial, were  indictments  for  felony  created  by  statute. — See  in- 
dictment for  stabbing,  Archb.  438-49 ;  State  v.  Williams,  8 
Humph.  595  ;  State  v.  Jesse,  2  Dev.  &  Bat.  299. 

2.  Should  the  demurrer  have  been  sustained,  for  the  reason 
that  the  means  by  which  the  assault  was  made  are  not  set  out 
in  the  indictment?  In  indictments  upon  statutory  offences,  it 
is  suf!kient,  and  indeed,  said  to  be  the  best  and  safest  way,  to 
charge  the  offence  generally,  in  the  words  of  the  statute. — 2 
Barr.  1036 ;  U.  S.  v.  Bachelor,  2  Gallis,  15 ;  The  State  v. 
Duncan,  9  Port.  260;  The  Sate  v.  Brily,  8  ib.  474;  State  v. 
Click,  2  Ala.  28  ;  contra,  State  v.  Brown,  4  Port.  410  ;  State 
y.  Turnipseed,  6  Ala.  664.  True,  it  is  a  rule,  that  indictments 
must  contain  such  a  description  of  the  offence  as  to  apprise  the 
party  charged  of  what  he  is  called  upon  to  defend,  &c.,  yet  in 
cases  of  assaults  and  batteries,  the  means  of  the  assault  need 
not  be  mentioned  in  the  indictment.  In  indictments  for  receiv- 
ing stolen  goods,  the  principal  thief  need  not  be  mentioned. — 
Archb.  270 ;  State  v,  Hinton  &  Watson,  6  Ala.  864.  The  case 
of  Turnipseed  v.  Tbe  State,  supra,  goes  further  to  sustain  the 
position  taken,  that  the  means  by  which  an  offence  was  commit- 
ted  must  be  stated,  than  any  case  I  have  seen.  The  true  rule  is, 
that  it  is  sufficient  to  charge  the  crime  in  the  words  of  the  stat- 
ute, unless  the  subject  of  the  indictment  cannot  be  brought  with- 
in the  meaning  of  the  statute,  without  the  aid  of  extrinsic  evi- 
dence.— Arcbb.  61.  The  State  v.  Clarissa,  11  Ala.  67,  is 
based  upon  a  statute  which  makes  it  essential  to  set  out  the 
means. — Clay's  Dig.  272,  \  4.  In  indictments  on  the  statute  for 
slabbing,  the  instrument  or  means  need  not  be  stated,  and  if  sta- 
ted need  not  be  proved. — Archb.  449.  In  indictments  for  resist- 
ing an  officer,  it  is  not  necessary  to  set  forth  the  particular  act 
of  obstruction. — U.  S.  v.  Bachelor,  2  Gallis,  15;  McGuire  v. 
People,  8  Gilman,  76.  An  indictment  for  distributing  public 
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worship  need  not  set  out  the  means  by  which  the  disturbance 
was  effected. — Commonwealth  v.  Daniel,  2  Virg.  Cases,  402. 
An  indictment  for  a  malicious  trespass  need  not  state  the  means 
used  to  effect  the  injury. — State  v.  Merrill,  3  Blackf.  346.  To 
solicit  a  servant  to  steal  from  his  master  goods,  &c.,  without 
stating  any  act  done  except  the  soliciting  or  enticing,  is  sufficient. 
The  gist  of  the  offence  is  the  attempt,  endeavor  or  soliciting — 
the  manner  of  doing  it  is  matter  of  evidence  and  need  not  be  laid. 
— Tlie  King  v.  Higgins,  2  East.  11.  Under  statute  making  it  a 
felony  to  endeavor  to  seduce  a  soldier  from  his  duty,  it  is  suffi- 
cient to  charge  in  the  indictment  an  endeavor,  without  specify- 
ing the  means  used. — Rex  v.  Fuller,  1  Bos.  &  Pull.  184. 

3.  In  indictments  for  assaults  with  intent  to  commit  a  felony, 
the  same  particularity  is  not  necessary  as  is  required  in  indict- 
ments for  the  commission  of  the  offence  itself. — Wharton's  Crim. 
Law,  317;  The  Slate  v.  Dent,  3  G.  &  Johns.  S;  People  v. 
Bush,  4  Hill,  133;  The  State  v.  Cassell,  2  H,  &  Gill.  410; 
People  V.  Petiit,  3  Johns.  511 ;  Scott  v.  Commonwealth,  6  S. 
&  Rawle,  224. 

DARGAN,  C.  J. — 1.  The  first  count  in  this  indictment  is 
for  an  assault  with  the  intent  to  commit  murder.  It  is  charsred 
thus — "  that  Lemuel  Beasley,  late  of  said  county,  on  the  20th  day 
of  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-six,  with  force  and  arms,  in  the  county  aforesaid,  in 
and  upon  one  Charles  P.  Salter,  in  the  peace  of  God  and  said 
State,  then  and  there  being,  did  make  an  assault  with  intent 
him,  the  said  Charles  P.  Salter,  then  and  there  feloniously, 
wilfully  and  of  his  malice  aforethought  to  kill  and  murder." 
To  th'is  count  in  the  indictment  the  defendant  demurred,  be- 
cause no  facts  constituting  an  assault  were  alleged,  but  the  de- 
murrer was  overruled.  The  prisoner  being  found  guilty  by  the 
jury,  he  moved  in  arrest  of  judgment  for  the  same  reason,  and 
his  motion  was  overruled,  but  the  court  certified  the  question, 
as  to  the  sufficiency  of  the  indictment,  to  this  court  as  one  novel 
and  difficult. 

Every  offence  cognizable  by  law  consists  in  the  commission 
or  omission  of  certain  acts,  done  or  omitted  to  be  done,  under 
circumstances  that  render  the  commission  or  omission  of  such 
acts  an  offence:  and  the  general  rule  of  pleading  is,  that  every 


i 


JANUARY  TERM,  1851.  639 


Beasley  v.  The  State. 


Aict  or  circumstance   which  is  a  necessary  ingredient  in  the  of- 
fence must  be  set  forth  in  the  indictment,  otherwise  it  is  defective. 
There  are,  it  is  true,  some  exceptions  to  this  general  rule,  which 
are  noted  in  Archb.  Crim.  PI.,  42,  but  the  case  before  us  is  not 
one  of  them,  and  we  must,  therefore,  decide  whether  the  fir^t 
count  in  this  indictment  sufficiently  sets  forth  the  facts,  which 
constitute  the   offence  with  which  the  prisoner  is  charged.     An 
assault  is  an  effort  or  an  attempt  to  commit  an  offence  against 
the  person  of  another  with  force  ;  as  an  attempt  to  strike  one  in 
striking  distance,   or  to  shoot  one,  who  is  within   the  rang;e  thai 
the  gun  will  carry,  &c.;  that  the  effort  failed  of  its  intended  ef- 
fect does  not  excuse  the  party,  but  having  done  the  acts  which 
constitute  the  assault,  he  is  guilty  of  the  offence.     But  as   the 
assault  itself  must  consist  in  the  commission  of  certain  acts,  we 
cannot  hold  that  it  is  unnecessary  to  allege  them,  without  vio- 
lating one  of  the  first  principles  of  pleading.     In  the  case  of  The 
State    V.   Dent,  3  G.  &  Johns.  S,  the  indictment  merely    al- 
Icored  that  the  accused  "did  make  an  assault  with  intent  him, 
the  said  Joseph   Darger,   then  and    there   feloniously,  wilfully, 
and  of  his  malice  aforethought,  to  kill  and  murder,"  and  the 
Court  of  Appeals  of  Maryland,  held  the  indictment  good.     But 
the  authority  for  which  the  court  seems  to  have  mostly  relied, 
(which  is  the  case  of  The  People  v.  Pettit,  3  Johns.  504,)  cer- 
tainly does  not  sustain  the  conclusion  which  the  Court  of  Ap^ 
peals  of  Maryland  attained.     In  the  case  in  3  Johns.,  the  facts 
which  constituted  the  assault  were  set  forth  in  the  indictment, 
and  the  objection  was,  that  it  did  not  appear  that  these  acts  were 
done  feloniously,  nor  was  the  instrument  with  which  the  assault 
was  made  described  with  sufficient  certainty.     The  court  held 
that  as  the  acts  were  charged  to  have  been  done  with  the  intent 
to  commit  murder,  it  was  sufficient,  and  that  it  was  enough  to 
state  the  facts  requisite  to  constitute  an  assault  and  battery,  and 
lo  aver  the  intent  with  which  they  were  done.     Now  I  fully  agree 
that  it  is  only  necessary,  under  our  statutes,    to  aver  the  facts 
necessary  to  constitute  the  assault,  and  the  iuienl  with  which 
these  acts  were  done,  but  this  is  not  the  question  before  us,  nor 
was  it  the  question  in  the  case  of  The  Siatn  v.  D^nt,  3  G.   8c 
Johns.,  suj/rti,  but  in  that  case,  as  in  the  case  now  under  consid- 
eration, the  simple  question  was  whether  it  is  not  necessary  to 
allege  the  acts  constituting  the  assault.     I  cannot  entertain  a 
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<Joubt  but  that  it  is.  The  general  rule  of  pleading  requires  that 
ihe  indictment  should  contain  a  complete  description  of  the  of- 
fence, not  only  that  the  party  may  know  what  he  is  called  upon 
to  answer,  but  also  that  the  court,  upon  the  inspection  of  the  re- 
cord, may  clearly  see  that  he  has  done,  or  omitted  to  do,  those 
acts  which  constitute  the  crime  with  which  he  is  charged.  Now 
an  assault  is  the  technical  name  of  the  offence;  but  it  consists  in 
the  commission  of  an  act  or  acts,  and  these  acts  should  have 
been  alleged  that  the  court  might  have  clearly  seen  that  the  pris- 
oner was  guilty  of  the  offence. 

2.  But  it  is  contended  for  the  State  that  inasmuch  as  our 
statutes  make  an  assault  with  intent  to  commit  murder  a  felony, 
it  is  only  necessary  to  allege  the  offence  in  the  language  of  the 
act.  The  rule  is,  that  when  a  statute  creates  a  new  offence  and 
describes  its  ingredients,  it  is  sufficient  in  an  indictment  to  de- 
scribe the  offence  in  the  language  of  the  act. — Turnipseed  v. 
The  State,  6  Ala.  664;  Eubanks  v.  The  State,  17  ib.  ISl. 
But  an  assault  with  intent  to  murder  is  not  an  offence  created 
by  statute ;  it  existed  at  the  common  law,  and  our  Penal  Code, 
without  altering  the  constituents  of  this  crime,  changes  the  pun- 
ishment and  makes  it  a  felony.  When  I  say  that  an  assault  with 
intent  to  commit  murder  was  an  offence  at  common  law,  I  mean 
that  it  was  considered  as  an  assault,  which  was  an  offence,  and 
the  intent  with  wliich  it  was  done  only  aggravated  its  character. 
I  admit  that  there  was  no  such  technical  crime  as  an  assault  with 
intent  to  murder,  for  if  there  was  no  battery,  but  an  assault  only, 
whatever  may  have  been  the  intent,  it  was  a  misdemeanor  and 
punished  at  common  law  as  an  assault  alone.  But  our  statutes 
altering  the  punishments  of  such  assaults,  on  account  of  the  in- 
tent with  which  they  were  committed,  created  no  new  offence. 
The  offence  itself  must,  therefore,  be  described  as  at  the  com- 
mon law,  and  when  it  is  connected  with  the  intent  to  commit 
murder,  and  so  alleged  and  proved,  it  becomes  a  felony.  But 
the  indictment  must  aver  the  facts  which  constitute  the  assault, 
and  then  allege  the  intent  with  which  the  assault  was  made. 
We  have  dwelt  longer  on  this  case  than  usual.  The  reason  for 
it,  however,  is,  that  we  have  been  able  to  find  but  one  case  in 
which  the  same  question  has  directly  come  up,  that  is  the  case 
from  3  G.  &  Johns.;  and  we  are  constrained  to  say  that  the 
judgment  in  that  case  is  not  a  correct  exposition  of  the  law. 
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3.  It  Is  also  insisted  by  the  counsel  of  the  prisoner,  that  the 
indicinjent  mus>t  contain,  not  only  the  acts  which  constitute  the 
assault,  but  that  it  must  be  also  avered  that  these  acts  were  felo- 
niously done.  In  this  we  cannot  agree  with  the  prisoner's 
counsel.  I  admit  that  if  an  offence,  which  was  a  misdemeanor 
only  at  the  common  law,  be  raised  by  statute  to  a  felony  with- 
out more,  then  the  indictment  should  show  that  the  acts  consti- 
tuting the  crime  were  feloniously  done.  But  by  our  Penal 
Code,  which  makes  the  offence  with  which  the  accused  is  charged 
a-  felony,  it  is  enacted,  "that  all  indictments  for  offences  inhibit* 
ed  thereby,  and  which  are  offences  at  the  common  law,  shall  be 
good,  if  the  offence  is  charged  or  described  according  to  the 
common  law,  and  the  party  charged,  on  conviction,  shall  receive 
the  punishment  prescribed  by  the  statute." — Clay's  Dig.  442,  ^ 
36.  The  true  intention  of  this  section  of  the  act  is,  that  not- 
withstanding the  change  in  the  grade  of  the  crime,  it  shall  not 
be  necessary  to  change  the  character  of  the  indictment,  nor  the 
description  of  the  offence,  but  if  the  offence  be  alleged  as  it 
would  have  been  at  common  law,  it  will  be  good,  and  judgment 
for  a  felony  may  be  pronounced  upoa  it. 

The  other  questions  raised  by  the  prisoner,  we  do  not  deem 
worthy  of  particular  notice.  There  is  but  one  error  in  the 
record,  and  that  consists  in  the  defect  in  the  indictment,  in  not 
alleging  the  facts  which  constituted  the  assault.  For  this  error, 
the  judgment  must  be  reversed  and  the  cause  remanded,  that 
the  prisoner  may  be  indicted  again,  and  in  the  meantime  he  wilt 
be  detained  in  custody,  unless  discharged  by  due  course  of  law. 


CROW  vs.  THE  STATE. 

1.  Where  a  person,  residing  in  one  county,  with  the  intent  to  conrert  a  stare 
to  his  own  use,  entices  or  inretgles  him  from  the  service  of  his  owner  iti 
another  county,  and  thereby  induces  him  to  come  into  the  county  of  such 
person's  residence,  the  offence  is  complete  in  the  latter  oounty  and  he  may 
be  there  indicted. 
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Error  to  the  Circuit  Court  of  Butler.  Tried  before  the 
Hon.  Geo.  Goldthvvaite. 

The  plaintiff  in  error  was  indicted  in  the  Circuit  Court  of 
Butler  for  inveiglinn;,  stealing,  carrying  and  enticing  away  a 
slave,  by  the  name  of  Gary,  the  property  of  one  John  J.Moorer, 
with  a  view  to  convert  said  slave  to  his  own  use. 

By  the  bill  of  exceptions  it  appears  that  the  prisoner  resided 
in  Butler  county,  and  that  the  owner  of  the  slave  had  a  planta- 
tion in  Lowndes,  on  which  the  slave  was  employed  ;  that  the 
slave  had  a  wife  in  Bqiler  county,  about  a  mile  and  a  half  from 
the  prisoner's  residence;  that  the  nearest  route  to  Stockton  from 
his,  master's  plantation  is  through  a  portion  of  Butler  county, 
nnd  that  about  the  13th  September  1849.  the  slave  was  seen  on 
a  Stockton  steamboat  at  the  wharf  in  Mobile,  where  he  was  ta- 
ken up  by  a  city  officer,  who  foupd  in  his  possession  a  pass 
dated  Sept.  9th,  1849,  and  a  letter  directed  to  one  Lesesne, 
l)oth  signed  in  the  name  of  R.  Readmond.  but  which  there  was 
evidence  conducing  to  show  were  in  the  handwriting  of  the 
prisoner.  The  latter  instructed  Lesesne  to  hire  the  slave  out 
until  furdier  orders,  for  account  of  the  writer,  who  spoke  of  the 
slave  as  his  property.  The  court  charged  the  jury  that  to  con- 
vict the  prisoner,  tliey  must  be  satisfied  that  the  offence  was 
committed  in  the  county  of  Butler ;  that  if  the  prisoner  inveigled 
or  enticed  away  the  slave  from  his  owner  with  the  intent  charged 
in  the  indictment,  the  slave  being  at  the  time  in  Lowndes  and 
not  coming  into  Butler  county  under  the  influence  of  such  en- 
ticement or  inveiglement,  he  could  not  be  convicted;  but  that  if 
the  prisoner,  being  in  Butler  county,  enticed  or  inveigled  the 
.'ilave  away  from  his  owner,  with  the  intent  charged,  and  the 
slave,  under  the  influence  of,  or  in  pursuance  of  such  entice- 
ment or  inveiglement,  came  into  and  remained  in  Butler  county, 
although  he  may  have  first  left  his  owner  in  Lowndes  county, 
the  prisoner  could  be  indicted  in  Butler  county.  The  court 
further  charged  the  jury  that  if  the  slave  had  runaway  from 
his  owner  in  Lowndes,  without  being  enticed  or  inveigled  away 
by  the  prisoner,  and  whilst  in  Butler  county,  and  so  runaway, 
was  enticed  or  inveigled  away  by  the  prisoner,  with  the  intent 
charLcd,  he  could  be  convicted  under  the  indictment  in  But- 
ler county.  To  these  several  charges  the  prisoner's  counsel 
excepted  _and  now  assign  them  as  error. 
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Elmore  &  Yancey,  for  the  plaintiff  in  error :  »^ 

1.  The  offence  charged  in  the  indictment  was  unknown  to  v 
the  common  law,  and  was  created  by  statute  law. — Clay's  Dig, 
419,  <^  18;  Mooney  v.  The  State,  8  Ala.  328;  Williams  v.  The" 
State,  15  ib.  263.     It  is  "essentially  distinct  from  larceny  at 
common  law." — Mooney  v.  The  State,  8  Ala.  333. 

2.  If  an  offence  is  made  larceny  by  statute,  which  was  not , 
larceny  at  common  law,  it  is  only  indictable   in  the  county  in  . 
which  it  was  originally  committed. — Archbold  Cr.  PI.,  p.  22  ; 
Rex  V.  Millar,  7  Carr  &  Payne,  665. 

3.  This  offence  is  consummated,  when  by  promises  and 
persuasions,  the  slave  is  induced  to  leave  his  master's  service, 
whether  the  person  operating  on  his  mind  is  present  or  not. — 
Mooney  v.  The  State,  8  Ala.  333.  It  consists  not  in  actual, 
manucaption  of  the  slave,  nor  in  the  fraudulent  taking,  with 
intent  to  convert  the  slave  to  his  own  use,  but  in  the  iufluence, 
which  induces  the  slave  to  quit  his  master's  service. — Mooney 
V.  The  State,  8  Ala.  333. 

4.  At  common  law,  larceny  is  indictable  in  any  county  in 
which  the  party  is  found  in  possession  of  the  property,  because 
the  continuance  of  the  trespass  is  a  new  caption  and  asporta- 
tion.— 2  Russ.  on  Crimes,  173.  But  this  reason  does  not  ap- 
ply to  this  offence,  which  does  not  consist  of  the  caption,  &c., 
but  in  the  influence  which  causes  the  slave  to  leave  his  master's, 
service. — Mooney  v.  The  State,  8  Ala.  333. 

Attorney  General,  for  the  State: 

1.  In  all  simple  larcenies,  the  party  may  be  indicted  in  any. 
county,  through  which  the  goods  are  carried.  The  venue  ia; 
ambulatory,  for  the  reason  that  every  moment  he  keeps  them,  it 
is  a  fresh  caption — it  is  one  continuous  act,  and  unlike  the  case 
where  a  man  stands  in  one  county  and  kills  another  io  a  differ- 
ent county. — Archb.  24;  Roscoe,  521;  2  Russ.  174.  j 

2.  Is  the  inveigling  or  enticing  away  a  slave,  with  intent  to, 
convert  him  to  one's  use,  larceny?  Inveigle  and  entice  have 
been  decided  to  be  offences  of  the  same  grade  of  larceny,  and 
may  be  embraced  in  the  same  count. — Tiie  State  v.  Mooney,  8, 
Ala.  333.  If  they  may  be  embraced  io  the  same  count,  they, 
cannot  be  distinct  offences;  and  must  be  governed  by  the  same 
rules  as  to  ambulatory  venue. — Archb.  59.  ,   ^  . 
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3.  To  inveigle  or  entice  snpplies  the  place  of  asportation  in 
larceny,  at  the  common  law,  "as  the  slave,  an  intelligent  being, 
could,  by  his  co-operation,  produce  the  same  result  as  an  actual 
taking." 

4.  When  was  the  inveiglement  or  enticement  complete? 
The  defendant  stands  in  Butler  county  and  puts  his  machinery 
of  inveiglement  to  work  upon  a  slave  in  Lowndes  county.  If 
the  inveiglement  was  not  complete  until  this  slave  arrived  in 
Butler  county,  certainly  the  venue  might  be  laid  there.  This 
was  a  matter  for  the  jury,  and  the  court  did  not  undertake  to 
decide  it. 

5.  The  last  charge  involves  the  question  whether  or  not  a 
runaway  slave  is  the  subject  of  larceny.  If  one  lose  goods  and 
another  find  them,  and  knows  the  owner,  or  has  means  of  as- 
certaining, and  converts  them,  it  is  larceny.  The  loser  has  con- 
structive possession. — Roscoe,  475;  Randal  v.  The  State,  4  S. 
&  M.  350. 

PARSONS,  J. — The  charge  relative  to  the  venue  was  right, 
if  the  crime,  as  committed  in  Butler,  was  complete. — unless 
erroneous  in  consequence  of  what  may  have  occurred  in 
Lowndes.  The  statute  is,  that  "  Every  person  who  shall  in- 
veigle, steal,  carry  or  entice  away,  any  such  slave,  with  a  view 
to  convert  such  slave  to  his  own  use,  or  the  use  of  any  other 
person,  or  to  enable  such  slave  to  reach  some  other  State,  or 
country,  where  such  slave  may  enjoy  freedom,  such  person 
shall,  on  conviction,  be  punished  by  confinement  in  the  peni- 
tentiary, not  less  than  ten  years." — Clay's  Dig.  419,  <^  18.  In 
Mooney  v.  The  State,  8  Ala.  328,  it  was  held  upon  this  statute, 
that  the  offence  of  inveigling,  or  enticing  away  a  slave,  is  con- 
summated when  the  slave,  by  promises,  or  persuasion,  is  in- 
duced to  quit  his  master's  service,  with  the  intent  to  escape  from 
bondage  as  a  slave,  whether  the  person  so  operating  on  the 
mind  and  will  of  the  slave  is,  or  is  not  present  when  the  deter- 
mination to  escape  is  manifested,  by  the  act  of  leaving  the  mas- 
ter's service,  or  whether  he  is,  or  is  not  sufficiently  near  to  aid 
in  the  escape  if  necessary.  The  prisoner  resided  in  Butler, 
and  in  his  vicinity,  in  that  county,  the  slave  had  a  wife,  but  be- 
longed himself  to  a  plantation  in  Lowndes.  In  the  first  place, 
he  escaped  from  Lowndes,  but  the  eviJence  conduced  to  prove 
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that  he  was  enticed  and  inveigled  into  Butler  by  the  prisoner,  and 
under  that  influence  afterwards  came  into  Butler  and  went  from 
there  to  Mobile  under  the  prisoner's  direction.  In  the  view  we 
take  of  the  question,  it  is  not  indispensable  to  determine  whether, 
supposing  the  prisoner  not  to  have  been  in  Lowndes  at  all,  he 
could  have  been  convicted  in  that  county,  upon  the  facts  stated. 
What  he  did  was  in  Butler,  but  it  produced  an  escape  in 
Lowndes,  and  escape,  in  general,  is  the  consummation  of  the 
01  ime,  although  the  prisoner  was  not  present.  For  the  purposes  of 
thiscase  it  is  conceded  that  the  prisoner  could  have  been  convicted 
in  Lowndes.  It  is  said  by  Hawkins,  bk.  2,  ch.  29,  sec.  11,  "1 
take  it  to  be  a  settted  rule,  that  wherever  a  man  procures  a  felony 
to  be  committed;  and  is  absent  at  the  time  when  it  is  committed, 
and  no  other  person  but  himself  can  be  adjudged  a  principal  in 
it,  he  shall  be  esteemed  as  much  a  principal  as  if  he  had  been 
present,"  &c.  The  slave  was  irresponsible  and  could  not  be 
the  principal.  And  in  1  Chitty's  Crim.  Law,  90,  it  is  said, 
"And  where  a  person,  by  means  of  an  innocent  agent,  procures 
a  felony  to  be  done  in  another  county,  he  may  be  indicted  there, 
though  not  personally  present;"  and  he  gives  as  an  instance,  the 
case  of  one  person  sending  a  threatening  letter  into  another 
county,  by  another  person  who  is  ignorant  of  its  contents;  and 
the  offender  may  be  indicted  in  the  county  to  which  the  letter 
was  sent. — 1  Leach,  142.  Then,  to  concede  that  the  prisoner 
had  thus  committed  a  crime  in  Lowndes,  for  which  he  might 
have  been  indicted  and  convicted  in  that  county,  the  question  is 
whether  his  acts  in  Butler,  which  the  evidence  conduced  to 
prove,  constituted  a  crime  for  which  he  could  be  convicted 
there?  As  to  this  question,  our  statutes  and  the  case  of  Mooney 
V.  The  State  are  entirely  silent.  We  must  decide  it,  therefore, 
in  view  of  the  nature  of  the  crime  and  of  those  rules  and  prin- 
ciples of  the  common  law  which  are  most  analogous.  In  Rex 
V.  Millar,  7  C.  &  P.  665,  the  case  was — "A.  was  indicted  at 
common  law  for  simple  larceny,  in  stealing  in  Middlesex  a 
quantity  of  lead.  It  appeared  that  the  lead  was  stolen  from  the 
roof  of  the  church  of  Iver,  in  Buckinghamshire.  The  prisoner 
was  indicted  at  the  central  criminal  court,  which  has  jurisdic- 
tion in  Middlesex,  but  not  in  Buckin^^hamshire: — Held,  that  he 
could  not  be  convicted  there,  on  the  ground  that  the  original 
taking  not  being  a  larceny,  but  created  by  statute  a  felony,  tht 
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subsequent  possession  could  not  be  considered  a  larceny." 
This  case  was  relied  upon  by  the  prisoner's  counsel  in  the  case 
before  us,  but  his  argument  was  much  more  in  point  than  his  case, 
for  there  the  court  thought  that  the  original  grade  and  nature  of 
the  offence  could  not  be  altered  by  the  subsequent  possession, 
and  so  no  larceny ;  but  that  is  not  the  case  before  us.  The  in- 
dictment in  the  present  case  is  upon  the  statute,  and  it  slates  the 
facts  and  circumstances  of  a  crime  which  bring  it  within  the 
statute,  and  avers  that  it  was  committed  in  Butler.  The  general 
common  law  rule,  that  the  venue  must  be  laid  in  the  county 
where  the  offence  is  alleged  to  have  been  committed,  is  fully 
admitted.  But  that  rule  is  complied  with,  if  the  crime  was 
complete  and  perpetrated  entirely  within  Butler.  In  an  indict- 
ment for  a  libel,  if  the  defendant  has  once  authorised  the  publi- 
cation, he  is  guilty  of  a  publication  in  whatever  county  the  libel 
is  afterwards  in  consequence  published,  and  he  may  be  indicted 
accordingly. — 7  East.  65,  3  Pick.  304.  And  if  a  party  writes 
and  composes  a  libel  in  one  county,  with  intent  to  publish,  and 
afterwards  publishes  it  in  another,  he  may  be  indicted  in  either. 
I  Chit.  Crim.  Law,  190.  At  common  law,  if  a  party  steal 
goods  in  the  county  of  A.  and  carry  them  into  the  county  of 
B..  he  may  be  indicted  of  larceny  in  the  latter  county.  This 
does  not  contradict  the  general  rule,  but  is  founded  upon  the 
principle  that  the  possession  of  the  stolen  goods  by  the  thief  is 
a  larceny  in  every  county,  into  which  he  carries  them  ;  because 
the  legal  possession  still  remaining  in  the  true  owner,  every 
moment's  contmuance  of  the  trespass  and  felony  amounts,  in 
legal  consideration,  to  a  new  caption  and  asportation. — 1  Chit. 
Cr.  Law,  177. 

The  statute,  (3  Hen.  7,  c.  2,)  made  it  felony  in  any  misdoer 
to  take  away  any  maid,  wife,  or  widow  of  substance,  &c.  against 
her  will,  to  marry  or  to  defile  her. — 1  Hale,  659.  Li  the  case 
of  Fulwood,  Cro.  Car.  488,  the  prisoners  were  indicted  upon 
that  statute  for  taking  away,  in  the  county  of  Surry,  one  Sarah 
Cox,  forcibly  and  against  her  will,  and  alleging  that  one  of  the 
defendants  married  her  in  Surry,  but  the  validity  of  the  mai- 
riage  was  denied  by  the  counsel  of  the  prisoners.  It  appeared 
on  the  trial  that  she  was  taken  away  forcibly  in  the  county  of 
Middlesex,  but  married  in  Surry.  And  it  was  contended  for 
the  prisoners  that  as  the  force  was  in  Middlesex,  but  not  con- 
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tinued  in  Surry,  there  was  no  crime  within  tlie  statute.  But 
the  court  held  that  if  the  jury  found  that  she  was  taken  with 
force  in  Middlesex,  and  brought  into  Surry,  it  was  a  continuing 
force,  and  a  forcible  caption  in  Surry,  and  an  offence  within  the 
statute.  We  have,  however,  conceded,  for  the  purposes  of  the 
defence  in  this  case,  that  the  prisoner's  crime  was  complete  in 
Lowndes,  whereas  that  of  Fulwood  was  not  complete  in  Mid- 
dlesex, and  so,  as  yet,  there  is  a  difference  between  that  case 
and  this.  But  this  distinction  is  of  the  less  force  from  the  fact 
that  at  the  time  of  the  trial  of  Fulwood  it  had  not  been  well  set- 
tled that  the  fact  of  marriage  or  of  defiling  was  necessary  to  con- 
summate the  crime  ;  and  Croke,  one  of  the  judges,  thought  they 
were  not,  and  Bramston,  another,  doubted.  If  Croke's  opin- 
ion and  Bramston's  doubts  were  well  founded,  Fulwood's 
crime  was  complete  in  Middlesex  and  he  might  have  been  in- 
dicted there;  but  those  judges,  nevertheless,  and  all  the  others, 
held  that  the  offence  was  indictable  in  Surry.  We  think  the 
prisoner  was  properly  indicted  in  Butler,  and  if  he  may  have 
been  indicted  in  Lowndes,  that  does  not  alter  the  case.  This 
is  the  on!y  question  that  struck  us,  upon  the  argumentf  as  doubt- 
ful, and  it  is  probably  the  question  on  which  the  prisoner's 
counsel  had  most  confidence.  We  have,*  however,  examined 
the  record  in  reference  to  the  other  points  made  by  him  on  the 
argument,  and  his  authorities,  and  we  feel  constrained  to  affirm 
the  judgment. 


SHAW  vs.  THE  STATE. 

1.  Where  there  is  a  general  verdict  on  an  indictment,  which  contains  good  ami 
bad  counts,  the  finding  of  the  jury  will  be  rcfered  to  the  good  counts,  and 
the  judgment  of  the  court  thereupon  Hustained. 

2.  Where  it  appears  from  tlio  record  that  the  indictment  was  found  and  re- 
turned into  court  Tiy  a  grand  jury,  and  was  treated  by  the  prisoner  in  the 
court  below,  as  a  valid  indictment,  so  found  and  returned,  the  judgment  can- 
not bo  reversed,  f.>ocan8c  the  record  foils  to  show  that  the  grand  jyry  was 
regularly  selected  and  summoned. 

•>.  Where  two  commit  &  joint  assault  with  inteat  to  murder,  the  one  with  a 
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knife  and  the  other  with  a  gua,  a  count  in  the  indictment,  which  charges 
them  jointly,  is  not  objectionable  for  duplicity. 
4.  In  an  indictment  for  an  assault  with  intent  to  murder,  by  shooting,  it  is 
not  necessary  to  allege  that  the  person  assaulted  was  within  the  distance  t» 
which  the  gun  would  carry,  for  the  attempt  to  shoot  must  have  been  coup- 
led with  the  ability  to  do  the  act,  or  it  would  not  have  amounted  to  an  as- 
sault ;  nor  is  it  necessary  to  allege  that  the  weapon  charged  to  have  been 
used  was  a  deadly  weapon. 

Error  to  the  Circuit  Court  of  Pike.  Tried  before  the 
Hon.  Robert  Dougherty. 

« 
BuFOEO,  for  the  plaintiff  in  error. 

Attorney  General,  for  the  State. 

CHILTON,  J. — This  was  a  prosecution  for  an  assault  with 
intent  to  kill  and  murder,  under  the  30th  section  of  the  3d  chap- 
ter of  the  Penal  Code.— (Clay's  Dig.  4J6,  %  30.) 

The  indictment,  which  appears  to  have  been  returned  into 
court  by  the  grand  jury  on  the  18th  day  of  Sept.  1850,  contains 
two  counts'.  By  the  first,  the  grand  jury  "  upon  their  oath  pre- 
sent that  Alexander  Shaw,  sen.,  and  Alexander  Shaw,  jr.,  late 
of  said  (Pike)  county,  on  the  fourteenth  day  of  July,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty,  in  the  county 
aforesaid,  in  and  upon  Stephen  Eiland,  feloniously,  wilfully,  and 
of  their  malice  aforethought,  did  make  an  assault,  and  with  a  cer- 
tain knife,  which  he,  the  said  Alexander  Shaw,  jr.,  then  and 
there  had  in  his  hand,  and  a  certain  gun  loaded  with  powder 
and  bullets,  which  he,  the  said  Alexander  Shaw,  sen.,  then  and 
there  had  in  both  his  hands,  in  and  upon  the  body  of  hira,  the 
said  Stephen  Eiland,  feloniously,  wilfully,  and  of  their  malice 
aforethought,  did  attempt  to  cut  and  shoot,  with  the  intent  then 
and  there  and  thereby  him  the  said  Stephen  Eiland  feloniousl}, 
wilfully,  and  of  their  malice  aforethought,  to  kill  and  murder, 
against  the  peace  and  dignity  of  the  Stale  of  Alabama." 

The  charge  in  the  second  count  is  "  that  the  said  Alexander 
Shaw,  jr.,  and  the  said  Alexander  Shaw,  sen.,  on  the  day  and 
year  aforesaid,  in  the  county  aforesaid,  in  and  upon  the  body  of 
one  Stephen  Eiland,  feloniously,  wilfully,  and  of  their  malice 
aforethought,  did  make  an  assault,  with  intent  then  and  there 
and  thereby  to  kill  and  murder  him,   the  said  Stephen  Eiland, 
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feloniously,  wilfully,  and  of  their  malice  aforethought,  against 
the  peace  and  dignity  of  the  State  of  Alabama." 

To  the  foregoing  indictment,  the  defendants  on  arraignment 
pleaded  not  guilty,  and  thereupon  came  a  jury,  who  found  the 
defendant  Alexander  Shaw,  sen.,  guilty  of  an  assault  with  intent 
to  murder,  and  the  defendant  Alexander  Shaw,  jr.,  guilty  of  an 
assault  and  battery,  and  assessed  his  fine  at  ten  dollars.  The 
court  sentenced  the  elder  Shaw  to  two  years  imprisonment  in 
the  penitentiary,  and  to  reverse  this  sentence,  the  case  is  brought 
by  him  to  this  court.  His  counsel  assigns  eight  grounds  for 
reversal,  namely : 

1.  That  the  second  count  in  the  indictment  is  bad,  because 
it  does  not  state  the  acts  constituting  the  offence  charged. 

2.  That  the  record  does  not  show  that  the  grand  jury  which 
found  the  indictment  was  legally  constituted. 

3.  That  the  first  count  is  bad  for  duplicity,  in  charging  two 
offences,  namely,  an  attempt  to  murder  by  shooting,  and  also  an 
attempt  to  murder  by  stabbing  or  cutting. 

4.  That  the  first  count  in  the  indictment  does  not  charge  an 
attempt  by  the  plaintiffin  error  to  shoot  or  stab  any  one. 

5.  That  the  same  count  is  defective,  in  failing  to  show  that 
either  of  the  defendants  were  in  shooting  or  striking  distance  of 
Eiland. 

6.  That  the  weapons  used  are  not  charged  to  be  deadly. 

7.  That  the  weapons  are  not  charged  to  have  been  in  condi- 
tion to  have  produced  death,  or  inflicted  a  deadly  or  dangerous 
wound. 

8.  That  there  is  no  attempt  to  shoot  or  cut  with  the  weapons 
described  in  the  count,  or  either  of  them. 

A  brief  notice  of  these  objections,  in  the  order  stated,  may 
suffice. 

1.  According  to  the  decision  in  the  case  of  Beasley  v.  The 
State,  rendered  at  the  present  term,  the  second  count,  which 
fails  to  set  forth  the  facts  that  constitute  the  offence,  is  manifest- 
ly bad ;  but  this  can  avail  the  plaintiffin  error  nothing,  if  the  first 
count  is  good,  for,  where  there  is  a  general  verdict  upon  an  in- 
dictment, containing  good  and  band  counts,  the  finding  of  the 
jury  will  be  refered  to  the  good  counts,  and  the  judgment  of  tl>e 
court  thereupon  sustained. — The  State  v.  Coleman,  5  Port.  32; 
The  State  v.  Jones,  5  Ala.  CG6. 
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2.  The  second  objection,  which  goes  lo  the  constitution  of 
the  grand  jury,  cannot  be  supported.  The  record  shows  that 
the  indictment  was  found  by  a  grand  jury,  and  the  persons  com- 
posing it,  but  it  fails  lo  set  forth  how  it  was  summoned  or  con- 
stituted. It  will  be  remembered  that  no  objection  for  this  cause 
was  taken  in  the  court  below,  and  in  our  Opinion  it  cannot  be 
taken  for  the  first  time  in  this  court.  This  court,  so  early  as 
1S20,  discussing  this  objection,  said,  •*  if  the  record  was  silent 
on  this  point,  we  should  be  disinclined  to  give  the  prisoner  any 
benefit  from  the  exception.  If  the  objection  was  well  founded, 
he  might  have  availed  himself  of  it  by  plea  in  abatement." — Col- 
lier V.  The  State,  2  Stew.  392.  See  also,  The  State  v.  Wil- 
liams, 3  Stew.  454.  In  The  State  v.  Pile  &  Pile,  5  Ala.  72,  it 
was  held  no  ground  for  arresting  the  judgment  in  a  criminal  case, 
that  the  record  does  not  show  that  the  grand  jury  were  drawn 
according  to  law,  or  that  the  venire  was  executed.  And  the 
court  added,  "if  such  objections  could  have  availed  the  defend- 
ants, they  should  have  been  brought  to  the  view  of  the  Circuit 
Court  by  plea  in  abatement;  such  have  been  the  repeated  deci- 
sions of  this  court." — See  also,  The  State  v.  Clarissa,  11  Ala. 
58,  where  it  was  held  that  such  plea  must  be  filed  at  the  term 
at  which  the  indictment  was  found,  if  it  goes  to  the  array  of  ihe 
grand  jury,  or  the  disqualification  of  any  of  its  members,  in  con- 
formity with  the  provision  in  the  Penal  Code,  chapter  10,  §51, 
(Clay's  Dig.  45S.)  The  record  before  us  is  informally  made 
up,  it  is  true,  but  it  does  not  affirmatively  show  that  the  grand 
jury  was  illegally  constituted.  It  only  fails  to  show  how  the 
jurors  were  selected  and  summoned.  This  failure  is  no  ground 
for  reversal.  The  record  affirmatively  shows  that  the  indict- 
ment was  found,  and  returned  into  court  by  a  grand  jury,  and  it 
was  treated  as  a  valid  indictment,  so  found  and  returned,  with- 
out any  objection  by  the  prisoner  or  his  counsel,  and  to  hold 
that  the  grand  jury  was  illegally  constituted,  in  the  absence  of 
all  evidenoe  of  the  fact,  would  be  to  presume  against  the  record 
to  reverse  the  judgment. — 2  Gilm.  540. 

3.  The  third  objection,  that  the  first  count  is  bad  for  duplici- 
ty, in  charging  two  offences,  cannot  be  supported.  The  two 
defendants  are  jointly  indicted  for  a  joint  assault  made  by  them, 
the  one  employing  as  the  instrument,  with  which  he  attempted 
to  kill  and  murder,  a  knife,  the  other  a  loaded   gun,  but  both 
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engaged  in  ilie  sanrie  assault  with  a  cemmon  intent,  namely,  fel- 
oniously, wilfully,  and  of  their  malice  aforethought,  to  kill  and 
murder.  Hawkins,  in  treating  of  the  indictment  says,  "  it  seems 
certain  at  this  day  that  notwithstanding  the  offence  of  several 
persons  cannot  but  in  all  cases  be  several,  because  the  offence 
of  ont^  man  cannot  be  the  offence  of  another,  but  everyone 
must  answer  severally  for  his  own  crime,  yet  if  it  wholly  arise 
from  any  such  joint  act  wliich  in  itself  is  criminal,  without  any 
regard  to  any  particular  personal  default  of  the  defendant,  the 
indictment  may  either  charge  the  defendants  jointly  and  several- 
ly, or  may  charge  them  jointly  only,  without  charging  them  sev- 
erally; because  it  sufficiently  appears  from  construction  of  law 
that  if  they  joined  in  such  act,  they  could  but  be  each  of  them 
guilty  ;  for  the  law  looks  upon  the  charge  as  several  against  each, 
although  the  words  of  it  purport  only  a  joint  charge  against  all." 
—3  Hawk.  Pleader,  331,  ^  89. 

In  Regina  v.  Giddings,  et  al.,  1  C.  &  Marshm.  634,  (S.  C, 
41  Eng.  C.  L.  344,)  the  indictment,  which  consisted  of  but  one 
count,  charged  the  four  prisoners  with  assaulting  Geo.  Pritch- 
ard  and  Henry  Pritchard,  and  stealing  from  George  Pritchard 
two  shillings,  and  from  Henry  Pritchard  one  shilling  and  a  hat, 
on  the  14ih  May  1842.  It  appeared  that  the  persons  assaulted 
were  walking  together  when  the  prisoners  attacked  and  robbed 
them  both.  A  motion  was  made  to  put  the  counsel  for  the  pros- 
ecution to  his  election,  upon  the  ground  that  the  court  charged 
two  distinct  felonies,  but  the  court  held  that,  as  the  assaulting 
and  robbin2  of  both  individuals  occurred  at  the  same  time,  it 
wa^  one  entire  transaction,  and  refused  the  motion.  The  same 
principle  was  substantially  asserted  in  The  State  v.  Pile,  et  al., 
5  Ala.  72,  which  was  a  joint  indictment  against  two,  in  which 
one  was  charged  with  feloniously  making  the  assault,  with  intent 
to  kill  and  murder  by  discharging  a  rifle  gun,  &c.,  and  the  other 
with  inciiin^r  his  co-defendant  to  make  the  assault  with  intent 
aforesaid.     Held  that  the  indictment  was  good. 

The  fourth  exception  is  not  sustained  by  the  record.  The 
defendants  jointly  made  the  assault,  one  using  a  gun  and  the 
other  a  knife,  and  the  count  charges  that  with  these  instruments, 
which  they  respectively  had,  &c.,  they  did  attempt  to  cut  and 
shoot,  &c.     The  same  may  be  said  of  the  8th  assigoinent. 

4.  The  other  agsigoments  require  but  a  )>as3ing  notice,  as  it 
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is  very  clear  none  of  ihem  are  well  taken.  It  is  not  necessary 
that  this  indictment  should  have  avered  more  specifically,  that 
the  prisoner,  when  he  assaulted  Eilaod  by  attempting  to  shoot 
him,  was  within  a  distance  to  which  the  gun  would  carry  ;  this  is 
included  in  the  assault  itself,  for  the  attempt  must  have  been 
coupled  with  the  ability  to  do  the  act  attempted,  or  it  would  not 
have  amounted  to  an  assault.  In  respect  to  the  character  of  the 
weapon  employed,  oup  statute  does  not,  like  the  Mississippi  act 
{How.  &  Hutch,  p.  6.98  ^  33,)  speak  of  assaults  with  deadly 
weapons,  but  conceding  that  the  indictment  should  show  that  the 
assault  was  made  with  a«  instrument  of  that  character,  it  is  very 
certain  that  the  instrument  here  employed  was  of  that  descrip- 
tion. 

Let  the  judgment  be  affirmed. 


SWILLEY  &  RILEY  vs.  LYON  &  BAKER. 

1.  A  cbarge  by  a  commission  merchant  of  five  per  cent.,  in  addition  to  legal 
interest,  for  accepting  and  advancing  the  money  to  pay  a  bill  or  draft, 
drawn  on>him  by  a  customer,  without  funds  in  hand,  if  intended  merely  as 
a  fair  compensation  for  the  risk,  trouble,  and  expense  incurred,  is  not  illegal. 

2.  One  who  unites  with  another,  as  his  surety,  in  drawing  a  bill,  in  the  ab- 
sence of  proof  limiting  his  liability,  is  to  be  considered  as  assuming  all  the 
duties  and  liabilities  of  drawer  to  each  of  the  parties  to  the  bill,  and  is  con- 
sequently liable  to  the  accommodation  acceptor,  not  only  for  the  amount  of 
the  bill,  in  case  the  acceptor  has  it  to  pay,  but  for  the  usual  commissions 
incident  to  its  acceptance  and  payment. — (Chilton,  J.,  dissenting  from  the 
latter  branch  of  the  proposition.) 

8.  If  a  party  die  in  possession  of  goods,  and  they  come  into  the  hands  of  his 
administrator,  the  title  is  changed,  and  a  factor,  who  may  afterwards  re- 
ceiye  the  goods  from  the  administrator,  cannot  hold  them  or  their  proceeds, 
on  account  of  advances  made  to  the  deceased  in  his  life-time,  without  the 
assent  of  the  administrator. 

Error  to  the  County  Court  of  Sumter.     Tried  before  the 
Hon.  Preston  G.  Nash. 

Huntington,  for  the  plaintiffs  in  error : 
»;  ^1.  The  custom  of  charging  five  per  cent,  above  legal  interest 
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for  accepting  and  advancing,  is  a  custom  against  law. — Kent  v. 
Lowen,  1  Camp.  177  ;  Dunham  v.  Dey,  13  Jolins.  40;  Dun- 
ham V.  Gould,  16  ib.  3G7. 

2.  But  in  any  event,  the  service  was  rendered  to  Grant  only, 
for  whose  accommod-ition  the  bill  was  drawn  and  who  got  the 

■  money ;  thereupon  Swilley  &  Riley  ought  not  to  have  been 
charged  with  the  per  centage.  Swilley  &  Riley  were  sureties, 
if  their  names  were  placed  on  the  bill  for  the  accommodation  of 
Grant. — Burge  on  Suretyship,  485. 

3.  A  factor  has  a  right  to  retain  funds  in  his  hands  to  meet 
his  acceptances  in  favor  of  the  consignor,  or  to  reimburse  him- 
self for  advances  made  upon  the  faith  of  the  consignment.— 
Brown  &  Co.  V.  McGran,  14  Pet.  479;  Tiernun  v.  Jackson,  5 

.  ib.  580.     The  lien  of  the  factor,  previously  inchoate,  was  corn- 

I  plele  when  the  cotton  was  received,  and  related  back  to  the 
time  when  the  acceptance  was  given.  The  death  of  a  party 
does  not  prevent  a  sheriff  from  levying  an  execution  which  had 
created  a  previous  lien  on  the  goods  and  chattels  of  the  de- 
ceased.— Collingsworth  v.  Horn,  4  S.  &  P.  433;  Henderson  et 
al.  v.  Gaudy's  Adm'r,  11  Ala.  431.  It  is  a  familiar  principle, 
that  if  a  creditor  parts  with  or  renders  unavailable  any  secuH- 

^  ties  or  funds  which  he  would  be  entitled  to  apply  in  discharge 
of  his  debt,  the  surety  becomes  exonerated  pro  tatUo. — Cullum 
V.  Emanuel  &  Gaines,  1  Ala.  23.  If.  therefore,  Lyon  &  Baker 
had  the  right  to  retain  the  funds  in  hand  to  meet  their  accept- 
ance,  and  parted  with  those  funds,  the  securities  were  released. 

,  In  Mauldin  &  Montague  v.  Armistead,  14  Ala.  702,  the  con- 
signor had  himself  conveyed  away  the  crop  before  its  consign- 
ment; in  that  case  no  rights  of  sureties  were  involved,  yet  the 
court  in  the  last  paragraph  but  one  of  the  opinion,  intimate  that 
the  consignees,  who  were  accommodation  acceptors,  might 
have  relief  in  a  court  of  equity.  In  the  case  at  bar,  the  admin- 
istrator held  the  cotton  not  adversely  to  F.  M.  Grant,  but  in  his 
place  and  stead,  and  was  bound  to  submit  to  whatever  disposi- 
tion of  it  Grant  would  have  been  bound  to  submit  to  if  living. 
The  question  was  one  between  Grant's  sureties,  who  had  be- 
come so  in  expectation  of  his  providing  funds  for  their  relief, 
and  his  creditors  at  large,  and  his  distributees.  Under  these 
circumstances,  the  plaintiffs  in  error  had  a  paramount  equity, 
which  was  destroyed  by  the  acts  of  Lyon  &  Baker. 
37 
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R.  H.  Smith,  for  the  defendants : 

1.  The  charge  asked  by  plaintiffs  in  error,  that  the  charge  of 
6  per  cent,  is  usurious,  and  the  charge  given  by  the  court,  ara 
covered  by  the  case  of  Brown  v.  Harrison  et  al.,  17  Ala.  774. 
This  was  no  case  of  lending  money,  in  any  sense.  It  was  an 
acceptance  of  the  bill  of  plaintiffs  in  error  by  defendants.  The 
bill  was  put  on  the  market  and  sold,  and  defendants  had  no  in- 
terest in  it,  until  by  the  failure  of  plaintiffs  to  meet  it,  defendants 
were  compelled  to  take  it  up  with  their  funds.  The  charge 
of  the  court  was  in  accordance  with  the  case  last  cited,  and  left 
the  question  of  the  character  of  the  transaction  to  the  jury. 

2.  If  plaintiffs  in  error  were  bound  to  refund,  they  were  also 
bound  to  pay  a  reasonable  compensation  for  trouble  and  risk 
incurred  by  their  breach  of  promise.  It  was  an  acceptance  and 
payment  for  each  and  all  the  drawers  ;  their  relation  of  principal 
and  securities,  the  defendants  had  nothing  to  do  with.  They 
(the  defendants)  did  not  own  the  bill.  The  right  to  commis- 
sions grows  out  of  the. acceptance  and  payment,  and  is  equally 
a  right  against  all  wh(y.  drew.  The  idea  that  the  undertaking 
by  Lyon  &  Baker  was  one  personal  for  Grant>  is  without  foun- 
dation. Each  drawer  requested  the  defendants  to  accept,  and 
each  thereby  promised,  if  they  would,  to  provide  for  its  pay- 
ment. The  right  to  commissions  being  a  right  to  compensation 
for  risk  and  trouble,  applies  as  well  to  one  as  to  another  of  the 
drawers. 

3.  Conceding,  for  argument,  that  Lyon  &  Baker  could  have 
retained  the  proceeds  against  the  bill,  it  was  a  mere  right  in 
them  to  do  so.  They  surely  had  no  such  lien  as  enured  to  the 
benefit  of  the  plaintiffs  in  error. — Woodward  et  al.  v.  Clegg,  8 
Ala.  317,  and  authorities  there  cited.  But  they  could  not  have 
retained  first,  because  there  was  no  agreemftnt  to  that  effect,  and 
no  sum  due  which  could  be  ascertained  without  a  jury. — Maul- 
din,  Montague  &  Co.  v.  Armistead,  14  Ala.  710-11.  Sec- 
ondly, Grant  might  have  sent  his  cotton  to  whom  he  pleased,  or 
sold  it  to  another. — 14  Ala.,  svpra.  The  administrator  of 
Grant  might  or  might  not  have  shipped  to  Lyon  &  Baker. 
Having  done  so,  it  went  as  his  property,  subject  to  his  control, 
and  Lyon  &  Baker  were  bound  to  pursue  his  orders  respecting 
it.  It  is  not  true,  in  the  broad  sense  contended  for,  that  the  ad- 
rainisirator  stood  in  the  same  condition  of  deceased,  respecting 
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the  estate  of  deceased.  He  is  clothed  with  a  special  power; 
he  could  only  have  sold  by  order  of  court,  and  the  appropria- 
tion of  the  money  was  not  left  to  his  discretion,  but  was  pre- 
scribed by  law.  If  the  estate  were  insolvent,  he  could  do  noth- 
ing wuh  the  money  but  bring  it  into  court  to  be  apportioned 
equally  among  the  creditors. 

DARGAN,  C.  J. — The  facts  of  this  case,  so  far  as  they  are 
material  to  the  understanding  of  the  questions  of  law  raised  by 
the  assignments  of  error,  may  be  thus  stated  :  In  May  1847,  F. 
M.  Grant,  a  planter  residing  in  Sumter  county,  applied  to  Lyon 
&  Baker,  the  plaintiffs  below,  who  were  commission  merchants 

*^in  Mobile,  for  an  advance  of  money,  but  they  declined  to  let 
him  have  it.  He  then  solicited  the  acceptance  by  the  plaintiffs 
of  a  bill  of  exchange,  drawn  jointly  by  Swilley  &  Riley  and 
himself,  for  thirteen  hundred  and  eighty-one  dollars  and  twenty- 
two  cents,  dated  the  first  of  May  1847,  and  due  at  nine  months. 
This  bill  the  plaintiffs  agreed  to  accept,  and  Grant  presented  a 

"blank,  with  the  names  of  himself,  Samuel  Swilley  and  Corne- 

'lius  Ril«y  signed  to  it,  and  it  was  filled  up  in  the  form  of  a  bill 
of  exchange  and  accepted  by  Lyon  &  Baker,  and  made  payable 
to  the  order  of  Robert  A.  Baker,  one  of  the  firm  of  Lyon  & 
Baker,  and  by  him  endorsed.     This  bill  was  afterwards  nego- 

'  tiated  to  Jones  Fuller,  and  upon  its  maturity,  it  was  paid  by  the 
acceptors.     The  money  obtained  on  the  bill  from  Fuller  was 

•  paid  10  Grant.     At  the  time  the  bill  was  accepted,  Lyon  & 

'  Baker  had  no  funds  in  their  hands  belonging  to  the  drawers, 
nor  to  either  of  them,  and  they  paid  the  bill  with  their  own 
funds.     They  charged  the  drawers  five  per  cent,  for  accepting 

'  tnd  paying  the  bill,  which  is  part  of  the  sum  sought  to  be  re- 
covered, and  proved  that  it  was  the  regular  custom  for  commis- 
sion merchants  in  Mobile  to  charge  five  per  cent,  for  accepting 

^  and  advancing  the  money  on  bills  of  exchange,  accepted  by 
ihcm  for  the  accommodation  of  the  drawers,  which  sum  was  an 
additional  charge  to  the  lawful  interest  on  the  amount  of  the 
bill  after  its  maturity.  It  was  also  shown  that  it  was  not  usual 
for  commission  merchants  to  accept  bills  of  exchange  fo^plan- 
ters,  but  upon  the  promise  or  expectation  that  the  planter  would 
ship  his  cotton  to  them,  for  the  purpose  of  being  sold  artd  of 
their  being  thus  put  in  funds  to  pay  the  bill,  or  to  pay  thetn^ 
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selves,  if  they  had  taken  it  up.  It  further  appeared,  that  Grant 
died  before  his  crop  of  cotton,  raised  in  the  year  1847,  had 
been  shipped,  and  that  his  administrator,  Willis  Ball,  shipped 
to  the  plaintiffs  the  crop  raised  on  his  plantation  that  year,  vvhicli 
they  had  sold  for  over  two  thousand  dollars,  but  they  paid  the 
entire  amount  to  the  order  of  the  administrator,  and  did  not  re- 
tain the  amount  due  to  themselves  on  account  of  their  accepting 
and  paying  said  bill.  The  defendant's  counsel  requested  the 
court  to  charge  the  jury,  that  the  custom  proved  to  exist  among 
commission  merchants  in  Mobile  of  charging  five  per  cent.,  in 
addition  to  legal  interest,  for  accepting  and  advancing,  was  a 
custom  against  law,  which  charge  the  court  refused  to  give,  but 
instructed  the  jury  that  the  plaintiffs  were  entitled  to  a  reason- 
able compensation  for  accepting  and  advancing,  and  if  the  jury 
believed  five  per  cent,  to  be  reasonable,  they  should  allow  it. 
The  defendants  excepted  to  the  charge  given,  and  also  to  the 
refusal  to  charge  as  requested. 

1.  The  ruling  of  the  court  in  refusing  to  give  the  charge 
requested,  as  well  as  in  the  charge  given,  is  fully  vindicated  by 
the  decision  of  this  court  in  the  case  of  Brown  v.  Harrison  & 
Robinson,  17  Ala.  774.  We  there  held  that  a  charge  by  a 
commission  merchant  of  five. per  cent.,  in  addition  to  legal  in- 
terest, for  accepting  and  advancing  the  money  to  pay  bills  drawn 
on  him  by  his  customers,  if  intended  as  a  fair  compensation  for 
the  risk,  trouble,  and  expense  incurred,  is  not  usurious.  We 
are  fully  satisfied  that  this  opinion  is  in  consonance  with  the 
well  settled  principles  of  commercial  law.  It  is  true,  that  if 
the  transaction  was  a  device  to  evade  the  statute  against  usury, 
then  the  mere  form  of  the  contract  could  not  relieve  the  party 
seeking  to  enforce  it  from  the  consequences  of  usury ;  for  mere 
device  or  shift  cannot  purge  the  contract,  if  it  be  tainted  with 
the  intent  to  talce  more  than  lawful  interest  hy  way  of  loan.  But 
if  there  is  no  loan  of  money  by  the  party  claiming  such  com- 
missions, and  they  are  charged  for  risk  and  trouble  incurred  at 
the  request  of  the  drawer,  neither  the  statute,  nor  morality,  for- 
bids reasonable  compensation  for  such  risk  and  trouble. — Floyer 
V.  Edwards,  Cowper,  112;  Ketchum  v.  Barker,  4  Hill,  224; 
Barnes  v.  Fry,  15  Ves.  120;  Brown  v.  Harrison  &  Robinson,  sup. 

2.  The  defendant  also  requested  the  court  to  charge  the  jury, 
that  if  they  believed   from  the  evidence  that  Swilley  &  Riley 
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were  the  securities  of  Grant,  and  this  known  to  the  plaintiffs, 
then  the  charge  of  five  per  cent,  for  accepting  and  advancing 
was  one  personal  to  Grant,  and  for  which  his  sureties  (the  de- 
fendants) were  not  liable,  which  charge  the  court  refused.  We 
propose  to  examine,  whether  the  defendants  are  liable  for  any 
part  of  the  amount,  and  if  so,  whether  for  the  usual  commis- 
sions incident  to  accepting  and  paying  a  bill  for  the  accommo- 
dation of  the  drawer.  There  are  two  cases  decided  by  the 
Supreme  Court  of  New  York,  which  would  discharge  the  de- 
fendants from  all  liability. — See  Griffiths  v.  Reed,  21  Wend. 
602,  and  Wing  v.  Terry,  5  Hill,  160.  These  cases  go  upon 
the  grounds  that  the  liability  of  a  joint  drawer,  who  is  a  mere 
security,  extends  to  the  payee  or  other  holder  of  the  bill  alone, 
and  even  if  he  drew  the  bill,  tvith  the  understanding  that  he 
should  be  liable  to  the  acceptor,  still  such  a  contract  must  be 
considered  as  a  parol  promise  to  pay  the  debt  of  another,  and 
consequently  within  the  statute  of  frauds.  In  my  opinion,  these 
decisions  are  incorrect.  It  is  true,  that  the  liability  of  such  a 
drawer  may  be  limited  to  the  payee  or  other  holder  only,  if 
such  were  the  terms  of  his  contract,  but  if  he  intended  by  draw- 
ing the  bill  to  become  liable,  not  only  to  the  holder,  but  also  to 
the  accommodation  acceptor,  I  can  see  no  reason  why  he  should 
not  be  so  held.  I  think  the  principle  is  well  settled,  that  an 
accommodation  acceptor  is  to  be  treated  as  the  principal  debtor 
by  the  holder  of  the  bill,  but  in  respect  to  the  drawer,  that  is,  as 
between  themselves,  drawer  and  acceptor,  such  an  acceptor  is 
to  be  treated  to  all  intents  and  purposes  as  a  mere  security. — In 
re  Babcock,  3  Story,  393,  and  the  cases  tliere  cited.  As  such 
an  acceptor  is  to  be  considered  a  security  for  the  drawer,  it  fol- 
lows that  he  is  entitled  to  be  indemnified,  for  the  principal  is 
bound  to  indemnify  his  security.  Nor  is  this  liability  of  the 
principal  necessarily  dependent  on  any  parol  promise,  indepen- 
dent of  the  obligation  that  results  from  his  written  contract,  but 
it  grows  out  of,  and  is  part  of  the  contract  itself,  and  he  who 
joins  the  principal  in  such  a  contract,  with  the  intent  to  become 
his  security,  is  as  conipletely  bound  by  a  written  contract  as  i.n 
the  principal  himself.  The  correct  rule,  in  my  judgment,  is 
this;  every  one  who  draws  a  bill,  whether  alone  or  jointly  with 
another,  is  to  be  considered  as  assuming  all  the  liabilities  grow- 
ing out  of  his  character  as  drawer,  unless,  indeed,  he  be  a  mere 
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security  for  his  co-drawer,  and  the  evidence  shows  that  it  was 
the  intention  of  the  parties  that  he  should  be  bound  to  the  payee 
or  holder  alone,  and  not  to  the  acceptor.  But  in  the  absence  of 
proof  thus  limiting  his  liability,  he  must  be  considered  as  as- 
suming all  the  duties  and  liabilities  of  a  drawer  to  all  who  are 
parties  to  the  bill,  and  if  the  drawee  be  a  mere  accommodation 
acceptor,  each  and  every  drawer  is  bound  to  indemnify  him. 
Having  attained  the  conclusion  that  the  defendants  are  bound 
as  drawers  to  indemnify  the  plaintiffs  as  accommodation  accep- 
tors, I  think  it  follows  that  they  are  bound  for  the  usual  com- 
missions incident  to  accepting  and  paying  such  a  bill.  It  does 
not  appear  that  the  blank  was  filled  up  in  the  form  of  a  bill,  con- 
trary to  the  intention  of  all  the  parties.  We  should,  therefore, 
infer  that  it  was  done  as  they  intended,  and  that  ihey  further  in- 
tended to  assume  all  the  liabilities  that  usually  followed  the 
drawing  of  bills  without  funds  in  the  hands  of  the  drawee.  It 
is  certainly  true  that  a  security  is  only  bound  to  the  extent  of 
his  contract,  but  the  extent  of  the  contract  of  these  defendants, 
in  my  judgment,  is,  to  indemnify  the  plaintiffs,  and  to  pay  them 
the  usual  commission  for  accepting  and  paying,  without  having 
funds  of  the  drawers  in  their  bands.  This  being  the  extent  of 
the  liability  intended  to  be  assumed  by  the  defendants,  there 
can  be  no  legal  objection  to  holding  them  bound  to  this  extent. 
They  are  drawers  of  a  bill,  without  having  funds  in  the  hands  of 
the  drawees ;  they,  therefore,  are  bound  as  such  to  pay,  not 
only  the  amount  of  the  bill  iiself,  but  the  usual  commissions  for 
iaccepting  and  paying.  I  am  sustained  in  the  view  I  have  here 
taken,  by  Judge  Story,  who  disapproves  of  the  case  of  Griffiths 
V.  Read,  21  Wend.,  and  says  that  if  A.  and  B.  draw  a  bill,  with- 
out having  funds  in  the  hands  of  the  acceptor,  and  B.  is  the 
security  of  A.,  both  must  be  considered  as  drawers,  to  all  the 
parties  to  the  bill,  as  well  to  the  acceptor  as  the  payee,  for  the 
acceptor  may  have  been  induced  to  accept  the  bill,  quite  as 
much  as  the  payee  or  other  holder  to  take  it,  because  B.  as 
surety  of  A.  was  liable  to  him  for  payment  in  the  character  of 
joint  drawers. — Story  on  Bills,  ^  420. 

3.  The  court  was  further  requested  to  charge  the  jury,  that  if 
they  believed  the  defendants  were  the  securities  of  Grant,  they 
were  discharged  by  the  failure  of  the  plaintiffs  to  appropriate  the 
proceeds  of  the  cotton  received  from  Grant's  administrator  to 


JANUARY  TERM,  1851. 659 

Swilley  &  Riley  v.  Lyon  &  Baker. 

the  payment  of  the  bill.  If  the  plaintiffs  had  a  lien  on  the  cot- 
ton received  from  Grant's  administrator  to  secure  the  payment 
of  the  bill,  I  should  hold  that  their  failure  so  to  appropriate  the 
cotton  would  discharge  the  defendants.  But  they  had  no  lien 
on  the  cotton  to  pay  this  debt.  The  lien  of  a  factor  consists  in 
the  right  to  retain  the  goods  of  his  principal,  or  the  proceeds 
thereof,  until  some  charges  incident  thereto,  or  advances  made 
by  hirn  to  the  principal,  be  paid.  This  right  of  retainer  pre- 
supposes, however,  possession  in  the  factor,  without  which  it 
cannot  exist.  Judge  Siory  says,  that  the  general  lien  of  a  facr 
tor  wil!  attach,  not  only  to  goods  which  have  actually  come  into 
his  possession  in  the  life-time  of  the  principal,  but  also  to  goods 
which  are  in  transitu  to  the  factor  at  the  time  of  the  principal's 
death,  and  which  afterwards  came  to  his  possession. — Story  on 
Agency,  ^  377.  But  this  is  certainly  the  farthest  extent  that 
the  lien  of  a  factor  can  be  carried.  It  can  never  be  allowed  to 
attach  on  the  goods  of  the  principal  before  he  parts  with  the 
possession ;  and  if  the  principal  die  in  possession  of  the  goods, 
and  they  afterwards  come  to  the  possession  of  his  administratori 
the  title  is  changed,  and  a  factor,  who  may  receive  them  from 
the  administrator,  cannot  be  permitted  to  hold  them  for  advan- 
ces made  lo  the  deceased  in  his  life-time,  without  the  assent  of 
the  administrator.  To  allow  this  might  often  lead  to  an  entire 
change  of  the  order  of  the  payment  of  the  debts.  Thus,  it  is 
the  duty  of  an  administrator  in  this  State  to  pay  the  debts  pro 
rata,  if  the  assets  be  insufficient  to  pay  all,  and  in  England 
it  is  his  duty  to  pay  them  in  a  certain  prescribed  order;  but  if 
we  were  to  allow  a  factor  a  lien  for  advances  made  the  deceased 
in  his  life-lime,  when  he  received  the  goods  from  the  adminis- 
trator, we  might  permit  him  to  receive  the  entire  amount  of  his 
debt,  to  the  exclusion  of  all  other  creditors.  Indeed,  the  lien 
of  a  factor  extends  only  to  the  goods  of  the  principal  in  his  pos- 
session, actual  or  constructive.  If  the  principal  part  with  his 
title  before  the  factor  obtains  possession,  he  cannot  charge  the 
goods  with  the  advances  made  the  principal,  without  the  con- 
sent of  him,  who  is  the  owner  of  the  goods.  It  is  manifest  that 
the  plaintiffs  had  no  lien  on  the  cotton,  for  it  was  not  even 
gathered  from  the  field  at  the  time  of  Gram's  death.  It  was 
gathered  by  the  administrator,  and  by  him  and  as  his  shipped  to 
the  plaintiffs]  and  he  gave  them  no  authority  to  retain  the  prup 
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ceeds  in  satisfaction  of  the  debt  due  to  them  from  the  estate  of 
Grant.  These  instructions,  therefore,  were  properly  refused. 
After  the  most  deliberate  consideration  of  this  case,  I  am  sat- 
isfied that  there  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 

CHILTON,  J.,  dissenting,  said  he  thought  it  exceedingly 
clear  that  the  opinion  of  the  majority  of  the  court  mistook  the 
the  law,  as  to  the  right  of  the  plainiifFri  in  this  case  to  recover 
the  commissions  against  Swilley  &  Riley,  who  made  no  promise 
and  assumed  no  liability,  other  than  by  merely  putting  their 
names  upon  the  bill  as  securities  for  the  other  drawer — the  fact 
of  their  being  but  securities  having  been  known  to  the  plaintiffs 
at  the  time  they  accepted  and  paid  the  bill.  Conceding  the 
bill,  after  its  payment,  was  evidence  of  a  written  contract,  upon 
which,  connected  with  proof  of  its  payment  by  the  plaintiffs,  as 
accommodation  acceptors,  the  law  raises  an  implied  promise  to 
pay,  upon  which  an  action  would  lie  as  against  Swilley  &  Riley, 
the  securities,  (a  proposition  difficult  to  maintain  upon  principle 
and  legal  analogy,)  yet  they  cannot  be  held  bound  beybnd  the 
liability  as  ascertained  by  their  written  contract.  The  security 
has  the  right  to  repose  upon  the  terms  of  his  contract.  S.  &  R. 
made  no  contract  to  be  responsible  to  the  plaintiffs  for  commis- 
sions for  accepting  and  paying  the  bill,  nor  is  it  shown  that  they 
even  knew  that  the  blank  was  to  be  filled  up  so  as  to  make  them 
the  drawers  of  a  bill.  If  then  they  can  be  made  liable  for  such 
commissions,  they  are  charged  beyond  their  contract, — upon 
some  otJier  contract  or  liability.  To  explain  more  fully,  sup- 
pose the  acceptors  had  not  paid  the  bill,  but  S.  &  R.  had  paid 
it,  they  would  then  have  satisfied  their  undertaking.  Now  could 
the  acceptors  in  tliat  case  have  sued  them  for  the  commissions 
for  accepting?  There  is  no  principle  of  law  which  would  jus- 
tify such  an  action.  To  hold  that  the  law  in  such  cases 
would  imply  a  promise  to  pay  on  tlie  part  of  the  surety,  would 
be  to  charge  the  sureties  beyond  and  outside  the  contract.  It 
would,  furthermore,  enable  the  plaintiffs  to  recover  upon  an  im- 
p'ied  contract,  which  if  it  had  been  express,  but  verbal,  would 
have  been  directly  obnoxious  to  the  staiuie  of  frauds,  as  an 
agreement  to  answer,  on  the  part  of  S.  &  R.,  for  the  default  of 
Grant  in  failing  to  pay  these  commissions  to  the  plaintiffs. 
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1.  As  a  general  rule,  parol  evidence  is  not  admissible  to  add  to,  vary  or  explain 
a  written  instriunent,  but  if  a  material  part  has  been  inserted  by  the  fraud 
of  one  of  the  parties,  this  furnishes  an  exception  to  the  rule,  and  parol  proof 
is  admissible  at  law  to  establish  the  fact. 

Error  to  the  Circuit  Court  of  Sumter.  Tried  before  the 
lion.  Preston  G.  Nash. 

The  plaintiff  sued  the  defendant  in  error  on  a  bond,  for  not 
delivering  at  Moscow  forty  bales  of  "good  fair"  cotton,  which 
he  had  undertaken  to  deliver,  in  consideration  of  the  rent  of  the 
plainlifF's  plantation  and  hire  of  his  negroes  for  the  year  1841. 
The  bond  was  executed  oq  the  30th  April  1841,  and  the  de- 
fence relied  on  was  that,  by  the  contract  of  the  parlies,  the  de- 
fendant was  to  deliver  forty  bales  of  average  cotton,  and  that 
the  w or Ai  good  fair  had  been  fraudulently  inserted  in  the  bond 
by  the  plaintiff.  To  make  good  his  defence,  the  defendant  of- 
fered in  evidence  a  letter  addressed  to  him  by  the  plaintiff,  da- 
ted the  23d  March  1S41,  which  proposed  the  terms  of  the  con- 
tract, and  described  the  cotton  as  average  cotton,  and  in  which 
he  authorised  the  defendant,  if  he  was  satisfied  with  the  terms,  to 
show  the  letter  to  one  Brown,  the  then  overseer,  and  assume  con- 
trol of  the  premises.  To  this  evidence  the  plaintiff  objected, 
but  his  objection  was  overruled,  and  the  letter  was  read  to  the 
jury.  The  defendant  proved  by  said  Brown  that  the  defendant 
read  the  letter  to  him  about  the  time  of  its  date  and  took  charge 
of  the  plantation  The  defendant  then  offered  in  evidence  the 
deposition  of  one  Desha,  which  was  objected  to  by  the  plaintiff, 
but  his  objection  was  overruled  and  the  deposition  allowed  to  be 
read.  This  witness  slated,  "I  remember  distinctly  the  quality 
of  cotton  that  Glassell  was  to  pay  Waddell.  The  quality,  de- 
scribed in  the  instrument  as  ^'•oo(fy</i;-,  was  certainly  intended 
by  Waddell  as  meaning  an  average  quality  of  coiton  usually 
produced  on  plantations.  The  reason  that  my  recollection  is  so 
distinct  in  reference  to  the  particular  kind  of  coilon,  is  this — 
Waddell  informed  me  that  he  had  made  a  contract  with  Glassell, 
and  showed  me  the  form  of  an  instrument  which  \w.  had  pre- 
pared and  had  des^igned  for  himself  and  Glassell  to  sign,  and  in 
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which  the  term  merchantable  was  used  to  designate  the  quality 
of  the  cotton,  &c. ;  I  saw  no  objection  to  it  except  in  the  use 
of  the  word  merchantable,  and  stated  to  him  that,  according  to 
the  classification  of  cotton  in  Mobile,  any  kind  of  cotton  was 
considered  merchantable  that  would  sell,  and  advised  him  to 
substitute  the  words  good  fair,  adding  that  good  fair  would  be 
a  better  quality  of  cotton,  according  to  the  Mobile  classification, 
than  an  average  crop,  but  that  he  would  be  safe  from  any  at- 
tempt at  imposition  on  the  part  of  Glassell — which  advice  he 
took,  saying  that  he  only  desired  an  average  quality,  and  that  if 
Glassell  would  deliver  him  that  quality  of  cotton,  there  would 
be  no  difficulty  between  them." 

To  the  rulings  of  the  court  the  plainlifi'  excepted  and  now 
assigns  them  as  error. 

Hair,  for  the  plaintiff: 

The  contract  is  for  good  fair  cotton,  a  mercantile  term  well 
known  and  understood  in  the  State  of  Alabama. 

The  legal  questions  in  this  case  are  all  raised  in  the  bill  of 
exceptions.  The  contract  between  Waddell  and  Glassell,  which 
is  the  foundation  of  this  suit,  was  entered  into  on  the  30th  day 
of  April  1841.  The  letter  of  Waddell  which  was  written  to 
Glassell,  and  bears  date  the  23d  day  of  March  IS41,  was  per- 
mitted by  the  court  to  be  read  to  the  jury,  to  vary  or  contradict 
their  written  contract  which  was  made  more  than  a  month  after- 
wards. 

The  evidence  of  Robert  Desha,  jr.,  is  in  reference  to  a  con- 
versation had  between  him  and  Waddell  previous  to  the  time 
the  contract  was  made  between  Waddell  and  Glassell,  and  goes 
on  positively  to  contradict  the  written  contract.  He  states  in 
his  deposition  "  that  the  quality  of  cotton,  described  in  the  in- 
strument as  good  fair,  was  certainly  intended  by  Waddell  as 
meaning  an  average  quality  of  cotton  commonly  produced  on 
plantations,"  although  he  was  not  present  at  the  making  of  the 
contract,  neither  did  he  ever  hear  the  parties  conversing  upon 
the  subject;  yet  the  evidence  of  Desha,  Brown,  and  the  letters 
of  Waddell,  were  all  permitted  by  the  court  to  go  to  the  jury  for 
the    purpose  of  contradicting  and  varying  the  written  contract. 

"  When  a  contract  is  reduced  to  writing  that  alone  must  be  the 
evidence  of  its  terms." — Wason  v.  Roe,  16  Verm.  525  ;  1  Har- 
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rington  Ch.  Rep.  427  ;  5  Ark.  G5;  Hair  v.  Labrouse,  10  Ala. 
648;  Peyton  v.  Ware  &  Barringer  et  al.,  1  ib.   160. 

In  an  action  on  a  written  agreement,  evidence  of  declaration 
made  by  party  at  the  time  of  executing  il  is  not  admissible. — 
Wesson  v.  Carrol,  Minor's  Ala.  251. 

In  a  question  of  doubt  the  contract  is  to  be  most  strongljr 
construed  against  the  party  stipulating  to  pay  a  debt  or  perform 
a  duty. — Evans  v.  Saunders,  8  Port.  497;  Greenl.  Ev.  ^^  275-7 ; 
3  Phil.  Ev.  1395;  5  Port,  498;  12  Ala.  678;  Litchfield  v. 
Faulkner,    2  Ala.  280. 

•'Where  a  contract  has  a  definite  meaning,  it  cannot  be  alter- 
ed by  parol." — 3  Stew.  140;  Phillips  v.  Longstrech,  14  Ala. 
337. 

R.  H.  Smith,  for  the  defendant : 

The  words  "good  fair,"  if  taken  in  their  ordinary  sense,  sig- 
nify a  medium  or  average  quality.  It  may  have  a  different  sig- 
nification attached  to  it  by  usage  at  different  places.  It  may  and 
does  in  mercantile  language,  mean  different  thins;s  in  Liverpool, 
Mobile  and  New  Orleans.  In  Sumter,  where  this  contract  was 
to  be  executed,  it  must  be  supposed  to  have  a  still  different  one 
— the  common  meaning.  If  so,  the  testimony  merely  gave 
effect  to  this.  But  if  a  term  be  vague  or  general,  or  have  sev- 
eral meanings,  parol  evidence  may  be  given  to  show  what  the 
parties  intended. — 1  Greenl.  Ev.  %  286-8-92. 

To  get  at  the  meaning  of  "good  fair,"  it  was  necessary  for 
the  plaintiff  to  prove  its  mercantile  signification,  and  it  was  proper 
to  do  so. —  1  Greenl.  Ev.  292.  It  was  then  certainly  compe- 
tent for  defendant  to  prove  that  the  words  were  not  employed  in 
that  sense. 

The  case  of  Taylor  v.  Briggs  et  al.,  2  Car.  &  Payne,  625, 
is  to  the  point  that  the  contract  rnusl  be  determined  by  the  mean- 
ing of  the  expression  in  Sumter  county,  and  that  parol  evidence 
of  the  intention  of  the  parties  could  be  given. 

But  the  evidence  went  to  show  a  fraud  by  Waddell  in  having 
the  expression  inserted,  and  there  is  no  doubt,  but  if  so,  the  evi- 
dence was  proper. — Paysant  v.  Ware  &  Barringer,  1  Ala.  160, 

PARSONS,  J. — The  contract  on  which  this  suit  was  brought 
was  between  a  lessor  and  his  lessee.     The  premises  leased  were 
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in  Sumter  county,  and  the  contract  was  made  and  to  be  per- 
formed in  the  county,  without  reference  to  any  mercantile  or 
other  usage  or  custom,  except  as  stated  hereafter.  The  only 
part  of  the  contract  which  is  material  to  be  noticed,  is  the  stipu- 
lation of  the  defendant,  who  was  the  lessee,  to  deliver  to  the 
plaintiff,  who  was  the  lessor,  forty  bales  of  cotton.  The  con- 
tract was  made  in  March  1S41,  and  the  defendant  at  that  time 
took  possession  under  it.  By  the  contract  that  was  actually 
made,  the  defendant  was  to  deliver  to  the  plaintiff  forty  bales  of 
cotton  of  an  average  quality.  The  plaintiff's  letter  and  the  evi- 
deiKie  of  Brown  prove  that  this  was  their  contract.  The  con- 
tract was  not  attempted  to  be  reduced  to  writing,  and  signed  by 
the  parties,  until  the  30th  day  of  April  J  841.  As  written,  it  was 
for  forty  bales  of  good  fair  cotton.  In  the  court  below  the  de- 
fence was  that  the  words  good  fair  cotton,  instead  of  cotton  of 
the  average  quality,  were  inserted  in  the  contract  as  v.ritlen,  by 
fraud  on  the  part  of  the  plaintiff. 

The  general  rule  is  that  parol  evidence  is  not  admissible  to 
add  to,  vary  or  explain  a  written  instrument,  but  if  a  material 
part  has  been  inserted  by  the  fraud  of  one  of  the  parties,  this  may 
be  proved  at  law  by  parol  evidence. — Paysant  v.  Ware  &  Bar- 
ringer  et  al.,  1  Ala.  160.  It  is  also  clear  that  written  evidence, 
such  as  the  plaintiff's  letter  tending  to  prove  the  fraud,  is  ad- 
missible. As  the  letter  showed  what  the  contract  was,  and  as 
the  contract  as  written  varied  from  it,  the  letter  was  evidence 
upon  the  question  of  fraud,  though  not  conclusive,  nor  of  itself 
sufficient.  The  plaintiff  also  objected  to  the  evidence  of  Mr. 
Desha,  but  it  was  admitted.  He  proved  that  the  plaintiff,  after 
the  contract  was  made,  but  before  it  was  reduced  to  writing, 
learned  from  him,  the  witness,  that  good  fair  cotton,  according 
to  the  Mobile  classification,  was  superior  to  the  average  quality, 
and  the  plain  inference  from  what  the  plaintiff  said  at  that  time 
is,  that  he  then  determined  to  prepare  the  written  contract  for 
the  delivery  of  good  fair  cotton,  and  a  part  of  what  he  said  would 
authorise  the  inference  that  he  did  not  intend  to  inform  the  de- 
fendant of  the  effect  of  the  words  good  fair,  and  that  he  supposed 
hinj  to  be  ignorant  of  it.  The  contract,  as  written,  was  for  the 
delivery  of  good  fair  cotton,  but  there  was  no  other  evidence 
that  the  defendant  did  not  consent  to  modify  his  contract,  so  as 
to  agree  with  what  was  written  and  signed.     If  it  be  conceded, 
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therefore,  that  the  conlract,  as  written,  could  not  be  aided  by  pa- 
rol evidence  of  the  Mobile  classification,  so  as  to  make  it  a  con- 
tract having  the  effect  which  the  plaintiff  intended,  still  the  evi- 
dence was  admissible,  because  it  proved  the  plantiff's  motives 
and  intention,  and  they  were  evidence  tending  to  prove,  what  was 
material,  that  the  defendant  did  not  intend  to  change  or  modify 

'his  contract,  but  that,  on  the  contrary,  he  was  led  into  the  exe- 
cution of  the  contract,  as  written,  by  fraud  on  the  part  of  the 
plaintiff.  For  I  think  the  effect  of  the  words  good  fair  was 
materially    different  from    the    word   average   in    tlus  contract, 

*  whether  the  Mobile  classification  could  be  proved  in  aid  of  the 
contract  as  written  and  for  the  purpose  of  giving  it  effect,  or  not. 
To  my   understanding  the  words  "good   fair"  and  average,   in 

'their  primary  signification,  are  not  precisely  the  same,  but  that 
the  quality  indicated  by  the  former  is  a  shade  above  what  the 
latter  describes.  The  plaintiff,  therefore,  accomplished  some- 
thing that  was  material,  with  regard  to  the  effect  of  the  contract 
as  written,  and  as  the  evidence  tended  to  prove  that  this  was 
done  fraudulently,  it  was  admissible. 

Whetlier  parol  evidence  of  the  Mobile  classification  is  admis- 
sible in  the  case  of  a  wrhten  contract  for  the  payment  or  delive- 
ry of  cotton,  made  and  to  be  performed  in  the  county,  and  hav- 
ins:  on  its  face  no  reference  to  that  classification,  or  no  other  ref- 
erence  than  the  words  "good  fair,''  is  a  very  important  question, 
but  it  is  not  necessary  now  to  decide  it. 

The  judgment  is  affirmed.  * 


ETHERIDGE  vs.  Doe  ex  dem.  MALEMPRE. 

1.  Wh^jre,  in  a  common  law  suit,  the  judge,  by  consent  of  parties,  is  subeti^u- 
ted  for  the  jury,  and  the  evidence  is  conflicting  and  contradictory,  this  court 
will  not  revise  the  action  of  the  primary  court,  oa  to  its  conclusion  upon  the 
facts. 

2.  Although,  since  Congress  has  exercised  tlie  power  confered  by  the  Federal 
Coustitution  of  establisliing  a  uniform  rule  of  naturalization,  no  State  can 
pass  an'act  by  which  aliens  may  be  naturalised,  yet  each  State  has  the  iin- 
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doubted  right  to  enact  laws  regulating  the  descent  of  and  succession  to  pro- 
perty within  its  limits,  and  consequently  to  permit  an  alien  to  inherit  it. 

3.  As  the  law  governing  the  succession  to  property  emanates  from  the  State, 
and  the  State  has  the  power,  when  there  are  no  heirs,  to  determine  who 
sljall  take,  it  follows,  that  lands,  which  have  been  patented  by  the  United 
States  to  an  alien,  will,  on  his  death  without  leaving  inheritable  blood, 
escheat  to  the  State,  and  not  revert  to  the  General  Government. 

4.  The  Act  of  the  16th  January  1844,  for  the  relief  of  Francis  de  Malempre, 
(Pamphlet  Acts  of  1843-4,  p.  56,)  does  not  simply  remove  the  disability  of 
alienage,  under  which  he  and  those  through  whom  he  claimed  labored, 
leaving  him  to  prove  that  he  is  the  rightful  heir  of  Christopher  Vanner,  but 
is  an  unconditional  legislative  grant  to  him  of  all  the  lands,  of  which  the 
the  said  Christopher  died  seized  and  possessed. 

6.  But  Christopher  Vanner  being  incapable,  at  the  time  of  the  death  of  hia 
brother  John  Vanner,  by  reason  of  alienage,  of  inheriting  the  lands  of  the 
latter,  and  consequently  having  never  acquired  the  legal  seizen  thereof, 
such  lands  did  not  pass  by  the  said  act. 

6.  However  true  the  doctrine,  that  a  grant  of  land  by  the  Government  to  an 
alien  and  his  heirs  necessarily  confers  the  power  to  enjoy  and  transmit  it, 
when  applied  to  legislative  grants,  it  does  not  hold  good  as  to  patents,  issued 
by  the  ministerial  ofiBcers  of  the  Government  upon  ordinary  purchases  by  an 
alien  of  the  public  domain. 

Error  to  the  County  Court  of  Tuskaloosa.  Tried  before 
the  Hon.  George  D.  Sliortridge. 

Peck,  for  the  plaintiff  in  error: 

1.  The  act  of  the  Legislature  is  a  concession  that  the 
defendant  could  not  inherit  the  estate,  because  he  was  an 
alien,  and  not  a  citizen.  If  so,  then  the  Legislature  could  not 
l^ant  him  the  privileges  of  citizenship  for  that  purpose;  Congress 
tlone  could  do  this.  If  the  Legislature  cannot  confer  the  privi- 
leges of  citizenship  for  every  purpose,  they  cannot  for  any. — 4th 
paragraph,  &ih  section,  1st  Article  of  the  Constitution  of  the  U. 
Slates  ;  Article  4,  §  2. 

2.  The  act  is  inoperative  as  to  the  premises  in  question,  be- 
cause if  they  escheated  on  the  death  of  Christopher  Vanner^ 
they  reverted  to  the  United  States,  and  not  to  the  State  of  Ala- 
bama. The  State  of  Alabama  never  had  any  title  to  the  premi- 
ses, they  form  a  part  of  the  territory  that  belonged  to  the  State 
of  Georgia,  that  was  ceded  to  the  United  States  by  the  articles 
of  agreement  bteween  the  United  States  and  Georgia,  of  the 
24th  April  1802.  By  the  ordinance  adopted  by  the  conven- 
tion that  framed  the  Constitution  of  Alabama,  the  State  forever 
disclaimed  all  right  and  title  to  the  waste,  and  unpopulated  lands 
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lying  within  the  same;  therefore,  if  Christopher  Vanner  died 
tviihout  heirs  capable  of  inheriting  the  premises,  they  reverted 
'to  the  United  Slates,  by  whom  they  were  granted  to  him. — 2 

■  Thomas'  Coke,  188,  and  note  6,  189,  and  notes  c  and  d ;  2  Wen- 
dell's Blackstone,  73,  89,  244,  and  note  7 ;  4  Kent's  Comm. 
423-4,  and  note  c;  Chitty's  Blackstone,  book  2,  top  p.  196, 
itiarg.  245. 

3.  If  the  act  can  operate  for  the  benefit  of  the  defendant,  he  can 
'  only  recover  the  estate  whereof  Christopher  Vanner  died  seized 

and  possessed.     Now,  although  he  died  in  the  possession  of  the 

■  entire  premises,  he  was  seized  of  one  half  only;  the  other  half 

■  was  granted  by  the  United  States  to  John  Vanner,  who  died  an 
alien,  and  consequently,  there  was  no  descent  from  him  to  Chris- 
topher, and,  therefore,  in  any  event,  judgment  should  have  been 
rendered  for  the  defendant  for  half  of  the  premises  only. 

4.  To  enable  the  defendant  to  recover  the  estate  of  Christo- 
pher Vanner  under  the  act,  he  must  show  that  if  the  disability 
of  alienage  had  not  intervened,  he  could  have  taken  it  by  de- 
scent, as  heir  at  law.  The  very  language  of  the  act  is,  that  he 
**  is  declared  and  made  capable  of  inheriting  the  real  estate 
whereof  Christopher  Vanner,  deceased,  died  seized  and  possess- 
ed, in  the  same  manner  as  if  the  said  deceased,  the  said  Malem- 
pre, and  all  persons  through  whom  he  may  claim  the  same,  were 
natural  born  citizens  of  the  United  Stales."  The  object  of  the 
second  section  was  merely  to  release  to  him  as  the  next  of  kin 

*  of  the  deceased,  any  right  that  the  State  might  have,  if  any,  in 

*  the  same,  by  escheat.     The  question  arises,  does  the  evidence 

■  in  the  record  prove  that  the  defendant  is  what  he  claims  to  be,  the 
'  nephew  of  the  said  Christopher  Vanner?     I  maintain  that  it  does 

not.     The  copies  of  the  alleged  registers  of  marriages  and  births, 
as  presented,  are  inadmissible   and  incompetent  to  prove   any 

*  thing.  There  was  no  competent  evidence  that  by  the  laws  of 
Germany,  such  registers  are  required   to  be  made,  or  that  the 

■  persons  by  whom  they  purport  to  have  been  certified   were   au- 
"  thorised  to  certify  copies  as  evidence,  even  in  the  courts  of  Ger- 
many.    The  evidence  of  what  the  witness  Keertz  swore  on  the 
trial  of  Smith  v.  Zauer,  read  from  the  report  of  that  case,  in  4th 

^  Ala«  99,  was  wholly  inadmissible  to  prove  the  laws  of  Germany, 

■  or  any  other  fact;  but  if  it  were  shown  that  such  registers  certi- 
fied by  the  persons  having  the  custody  of  them,  would  be  receir- 
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ed  as  evidence  in  the  courts  of  that  country,  that  would  not 
make  them  evidence  in  our  courts — examined  or  sworn  copies 
would  be  required  here. — 1  Greenl.  Ev.,  §^  4S3-4-5,  and  493, 
and  the  cases  there  cited ;  Jackson  ex  dcm.  Bogert  v.  King,  6 
Cow.  237-8;  Lewis  et  al.  v.  Marshall  et  al.,  5  Pet.  470-2 ;  Doe 
ex  dem.  Warren  v.  Aaron  Bray,  S  B.  &  Cress,  813,  reported 
in  15  Eng.  Com.  Law  Rep.  339;  3  vol.  Phillips  Ev.,  C.  &  Hill's 
notes,  note  786,  p.  1149 ;  2  vol.  same  work,  p.  616,  note  464. 
But,  all  thesa  objections  out  of  the  way,  these  registers  do  not 
show  any  relationship  between  the  persons  therein  named,  and 
the  said  Christopher  Vanner.  Furthermore,  there  is  no  proof 
that  identifies  the  defendant  as  the  person  mentioned  in  these 
alleged  registers.  These  registers,  if  properly  admitted,  are  no 
proof  of  identity  ;  this  fact  must  be  established  by  other  evidence. 
— 1  Greenl.  Ev.,  ^  493,  and  note  1;  Beib  v.  Barlow,  1  Doug. 
170 ;  Bain  v.  Mason,  1  C.  &  P.  202,  and  note ;  VVedvvood's 
case,  8  Greenl.  75. 

5.  The  evidence  establishes  that  Christopher  Vanner  was  a 
naturalised  citizen,  and,  therefore,  whether  the  defendant  be  the 
nephew  of  said  Vanner  or  not,  he  cannot  recover  in  this  case,  be- 
cause, on  Vanner's  death,  the  estate  vested  immediately  in  the 
plaintiff  as  heir  ?t  law,  and  the  act  of  the  Legislature  cannot  de- 
prive her  of  it.  She  is  a  citizen,  and,  at  Vanner's  death,  was 
his  next  of  kin,  not  an  alien,  capable  of  taking  the  inheriiance, 
and  it  makes  no  difference  whether  the  common  ancestor  of  the 
said  Vanner  and  the  plaintiff,  or  those  through  whom  the  rela- 
tionship is  derived,  be  aliens  or  citizens,  because,  she  takes,  not 
by  the  common  law,  but  by  virtue  of  our  statute  of  descents,  by 
which,  all  the  common  law  canons  of  descents  are  abolished. 
The  plaintiff  is  not  required  to  prove  the  citizenship  of  Christo- 
pher Vanner  by  the  record  of  his  naturalization ;  as  to  her,  pre- 
sumptive evidence  is  sufficient. — Nolly  v.  Feniveck,  4  Rand. 
552 ;  Blyiher,  Lessee,  v.  Rochester,  7  Wheat.  545-6. 

6.  At  the  time  the  act  of  the  IGth  January  1844  was  passed, 
the  State  had  no  such  title  in  the  premises,  as,  upon  which,  she 
could  have  sustained  an  action  against  the  plaintiff  in  error  to  re- 
cover the  same,  and,  if  so,  then  the  act  would  give  no  such  title 
to  the  defendant  in  error.  No  legal  operative  title  could,  in  any 
event,  vest  in  the  State  until  office  found,  (Clay's  Dig.  189,  % 
4-5,)  and  consequently  none  vested  in  the  defendant  in  error  by 
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^virtue  of  the  act  alone. — Jaekson  v.  Adams,  7  Wend.  367. 
The  evidence  shows  that  Christopher  Vanner  was  a  citizen;  lie 
bad  therefore  an  estate  of  inheritance  in  the  premises,  which  he 
was  capable  of  transmitting  to  his  heirs.  It  did  not  vest  (as  in 
case  of  an  alien,)  upon  his  death,  by  force  and  operation  of  law, 
in  the  State,  (it  it  be  held  that  she  can  take  in  this  case  by 
escheat)  but  it  descended  to  his  heirs,  if  he  had  any,  and,  there- 
fore, the  State  had  no  right  to  enter  upon  and  dispose  of  the 
premises  until  after  office  found,  and  any  grant  made  of  such 
lands,  whether  by  patent  or  otherwise,  conveys  no  title. 

Ormoxd  &  Nicholson,  for  the  defendant: 

1.  The  case  shows  that  Vanner,  the  person  last  seized  of  the 
Jand  in  controversy,  was  an  alien,  and  died  in  possession  wiih- 
.  put  having  sold  or  transferred  it,  and  as  at  common  law,  the  land 

escheated  to  the  king  in  such  a  case  without  office  found,  in  this 
country  it  vests  in  the  people  by  operation  of  law  as  the  sove- 
reign.— Co.  Litt.  2  b;  Fairfax  v.  Hunter,  7  Cranch,  603;  4 
Kent's  Com.  424.  This  is  the  recognised  principle  of  American 
law  in  all  the  States  of  the  Union. — See  the  note  to  the  last  edi- 
tion of  Kent's  Com.  424.  The  argument  on  the  other  side, 
that  the  lands  of  aliens  escheat  to  the  United  States,  is  wholly 
without  foundation.  Escheat  was  a  consequence  of  the  feudal 
,  tenure  by  which  all  lands  were  held  of  some  superior,  but  these 
lands  were  never  held  under  the  U.  States  Govercmient;  nor  can 
the  U.  S.  Government  hold  lands,  even  as  a  proprietor,  within 
the  limits  of  a  State,  without  the  consent  of  its  Legislature. — 
Const.  U.  States,  8th  section,  16th  clause.  This  is  certainly 
true  of  the  old  Slates,  and  the  new  States,  after  a  sale  of  itslands  by 
the  Government,  are  placed  In  all  respects  on  the  same  footing. 

2.  The  estate  of  alien  being  thus  vested  by  operation  of  la'-, 
in  the  State,  it  might  dispose  of  it  to  whom  it  pleased. — Fair- 
fax V.  Hunter,  7  Cranch,  603;  Hubbard  v.  Goodwin,  3  Leigh 
492  ;  Bariletl  &  Waring  v.  Morris,  9  Port.  266 ;  Cong.  Church 

J  r.  Morris,  S  Ala.  1S2. 

•),     3.  The  estate  of  the  alien,  upon  his  death,  being  vested  in  the 

,  State  of  Alabama,  by  operation  of  law,  what  is  the  effect  of  the 

*jct  of  the  Legislature  of  16th  January  1S44?     (Pamphlet  Acts, 

50.)     The  first  section  of  the  act  makes  the  defendant  in  error 

capable  of  inheriting  the  real  estate  of  C.  Vanner  in  the  same 

39 
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manner  as  if  the  deceased,  and  all  persons  through  whom  the 
defendant  in  error  claims  title,  were  native  born  citizens.  The 
defendant  in  error  claims  title  as  the  nephew  of  C.  Vanner. 
This  is  established  by  the  deposition  of  Malempre,  which  estab- 
lishes the  fact  that  the  mother  of  defendant  in  error  was  the  sister 
of  Vanner — Doe  ex  dem.  INorthey  v.  Harvey,  R.  &  Moody, 
Hdl ;  (21  Eng.  Com.Law;)  Doe  ex  dem.  Fuller  v.  Randall,  2 
M.  &  Payne,  20 ;  (17  Eng.  Com.  Law ;)  Vowler  v.  Young,  13 
Ves.  147;  Jackson  v.  Cooley,  8  Johns.  128;  Jackson  v. 
Browner,  18  ib.  37;  Greenl.  Ev.,  103-4-5-6-7. 

4.  But  the  second  section  of  the  act  refered  to  is  a  complete 
grant  from  the  State  to  Malempre,  and  renders  any  proof  of  his 
being  the  nephew  of  Vanner  wholly  unnecessary. 

5.  The  circumstances  relied  on  to  prove  that  Vanner  was  a 
citizen  are  wholly  insufficient  for  that  purpose.  No  fact  is  proved 
authorising  such  a  presumption,  of  which,  if  the  fact  exists,  there 
must  exist  record  evidence.  The  case  of  Nolle  v.  Fenwick,  4 
Rand.  585,  shows  what  kind  of  circumstances  will  authorise 
such  a  presumption. 

.  6.  But  if  it  were  established  that  Vanner  died  a  citizen,  his 
real  estate,  nevertheless,  escheated  to  the  Slate,  unless  he  left 
"  lawful  heirs."  The  defendant  claims  to  be  the  cousin  of  Van- 
ner, but  to  make  out  this  relationship,  she  must  claim  by  right  of 
representation  through  the  common  ancestor  of  herself  and  Van- 
ner, their  grandfather,  and  as  it  is  admitted  that  the  family  were 
all  Germans,  and  as  title  cannot  be  deduced  through  an  alien 
ancestor,  she  is  not  a  lawful  heir  of  Vanner. — Levy  v.  McCar- 
ter,  6  Pet.  102 ;  Jackson  v.  Green,  7  Wend.  333 ;  Smith  v. 
Zaner,  4  Ala.  99 ;  Orr  v.  Haggood,  4  Wheat.  461. 

7.  As  to  the  land  which  was  patented  to  John  Vanner,  the 
brother  of  C.  Vanner,  it  is  sufficient  to  say  that  C.  Vanner  had 
been  in  possession  of  it  sixteen  years,  and  died  in  possession, 
and  must,  therefore,  be  considered  the  owner,  at  least,  against 
one  who  deduces  no  title  from  John  Vanner. 

CHILTON,  J. — This  was  an  action  of  ejectment,  brought 
by  the  defendant  against  the  plaintiff  in  error,  to  recover  a  half 
section  of  land,  composed  of  four  eighty  acre  tracts  adjoining 
each  other  in  the  corners  of  sections  27,  28,  33  and  34,  in 
township  20,  range  11,  west,  &c.,  in  Tuskaloosa  county. 
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It  was  agreed  in  writinnj  between  the  attornies,  in  the  court 
beloW;  to  dispense  with  a  jury,  and  that  the  circuit  judge  should 
determine  upon  the  facts,  as  well  as  the  law  of  the  case,  saving 
to  each  party  the  right  to  except  to  the  admission  or  rejection  of 
testimony,  and  to  the  judgment  of  the  court.  The  court  reU'- 
dered  judgment  for  the  plaintiff  below,  upon  the  verdict  which 
the  presiding  judge  found  in  his  favor. 

1.  We  would  remark,  before  proceeding  to  the  consideration 
of  the  legal  questions  involved  iu  the  record,  that  as  the  attor- 
nies in  the  court  below,  by  their  agreement,  dispensed  with  « 
jury  and  substituted  the  judge  in  their  stead,  the  verdict  which 
he  has  pronounced  upon  the  facts  is  not  any  more  the  subject 
for  our  revision,  than  if  it  had  been  pronounced  by  the  jury. 
In  chancery  causes,  where  the  record  must  affirmatively  siiow 
all  the  evidence  necessary  to  sustain  the  decree,  when   the 
ground  of  objection  to  the  decree  is  the  want  of  such  evidence, 
this  court  is  required  to  scan  it  narrowly  and  determine  whether  ' 
the  facts  proved  warrant  the  conclusion  arrived  at  by  the  chan- 
cellor; but  we  know  of  no  rule  of  law  which  requires  of  this 
court  to  revise  the  verdicts  of  the  common  law  courts,  and  to  set 
ihem  aside,  as  not  warranted  by  the  testimony.     The  duty  of 
determining  the  legal  effect  of  granted   facts  is  frequently  de- 
volved upon  this  court  in  common   law  proceedings,  as  on  a 
demurrer  to  evidence,  a  special  verdict,  an  agreed  state  of  facts, 
or  upon  a  charge  predicated  upon  the  whole  testimony,  when 
there  is  no  conflicting  proof  that  one  or  the  other  of  the  parties 
is  entitled  to  recover.— 7  Port.  2-58 ;  9  ib.  39;  G  Ala.  753;  IIJ 
ib.  713;  15  ib.  276.     In  all  these  cases,  however,  the  court 
does  nothing  more  than  to  apply  what  it  conceives  to  be  the 
law  to  the  facts  as  conceded,  and  is  not  bound  to  educe  from  the 
conflicting  or  contradictory  evidence  a  conclusion  as  to  its  pre- 
ponderance on  the  one  side  or  the  other.     There  is  another 
class  of  cases  where  the  court  may  be  required  to  pass  upon 
the  evidence,  not  as  establishing  a  fact,  but  merely  as  conducing 
to  prove  an  hypothesis  upon  which  a  charge  is  predicated^ 
Such  cases  occur  when  all  the  proof  is  disclosed  by  the  record, 
and  a  charge  predicated  upon  it  is  refused  as  abstract,  or  where 
R  charge,  which  was  given  erroneously,  is  attempted  to  be  ren- 
dered harmless  upon  the  same  ground,  as  in  Hughes  v.  Parker, 
I  Port.  ia9— ace  Bradford  v.  Maberry,  12  Ala.  620;  Clealand 
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V.  Walker,  }  I  ife.  1058.  No  oiher  case  occnrs  to  us  at  pre?eii5 
•  here  h  '\s  made  ihe  rfufj  of  the  cosit  to  pronounce  npon  the 
f<ici5.  and  we  are  of  opinion  tWat  ahhowgh  the  consent  of  the 
parties  cures  the  error  of  the  judge  being  substjtiited  for  the 
j»ir),  yet  si»ch  consent  caRnof  place  this  conrt  rn  the  same  cate- 
gor)s  and  require  t4»at.we  sbowld  wefgh  the  tcstimonj-  and  de- 
termine whether  the  facts  have  been  correctly  found.  So  far 
then  as  it  res|)ecrs  rfie^co<>c-l»s"ror»  of  fuct,  ne  do  not  esteem  it 
o^ir  (liHy  to  revise  fhe  aetio?i'  af  the  prrnrary  court,  but  wiir 
c«rjfn>e  ourselves  to-  the  propos^trona  of  hw  asserted  by  the 
court,.  36  we  think  it  but  a  fair  cm>stFuctron  of  the  agreement 
that  tb«  opinions  of  the  judge  below  on  the  law,  when  applied 
to  the  fact&^as  found  by  l)in),  should  be  ihe- subject  of  revision, 
in  so  far  as  sucbo^imions  nwy  be  tl>e  foundfftioo  of  the  judg- 
iwent  wLiJch  he-  reodsrefJ". 

2.  Both  the  plalutifi?  a-ncj*  defendant  cJatnti' under  Christopher 
Vanner,  deceased,  who,  a»  sscertaifieJ  by  the  judge  in  his  ver- 
dict, was  amiiieu  a-i  tlie  time  of  his  deaths  It  appears  that  one 
half  of  tlie  lam>  incofltro-versy  was  granted  by  the  b'uited  States 
to  Christojilier  ¥ai>F>er,  ami*  ri>e  otl>er  half  to  John  Vanner, 
brother  to  Christopher,  Tim)  who  was  aJso'  ar>  alien  ;  and  thaf 
Christopher  VaB^ier,  after  the  death  of  Johay  which  happened 
in  1021,  occupVe<i  the  whole  of  the  premises  d»wn  fotbe  period 
of  liis  death,  having  eetained  sueh  p96t*essi9«  far  some  fifteen 
years.  On  the  16ib  doy  »(  Janwary  iS44.,  the  Legislature  o^ 
Alabama  passed  an  act,  by  the  first  section  of  which  i<  is  pro- 
vided, "  That  Francis  G.  ie  Malempre;  of  the  cify  of  Tuska- 
loosa,  is  declared  and  made  capable  of  inheriting  the  real  estate, 
whereof  Christopher  Vanner,  deceased,  died  seized  and  pos- 
sessed, in  the  same  manner  as  if  safd  deceased,  the  said  Ma- 
le«npre  and  all  persons,  through  whom  he  i«9y  claim  the  samcj 
were  naiural  born  citizens  of  the  United  Stapes.  Sec.  2.  And 
be  ii  further  enacted,  that  all  title,  claim,  interest  and  demand 
which  this  Slate  might  have  in  the  lands,  whereof  t;he  said  dc 
ceased  died  seized  and  possessed,  are  hereby  vested  ii>  ihe  said 
Malempre." — Pamphlet  Acts  of  1S43-4,  p.  56.  It  is  con- 
tended, on  the  part  of  the  plaintiff  in  error,  that  this  act  of  t-he 
Legislature  is  opposed  to  the  4th  clause  of  the  Sih  section  and 
Isi  art.  of  the  Constitution  of  the  United  Slates,  which  declare? 
that  the  Congress  of  the  United  States  shall  have  power  to  es- 
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tabfi.sk  a  uniform  rule  of  naturalizaiion,  Sec.  It  is  rer^'  clear, 
{hat  Congress  having  exeixised  ihe  power  cotifered  by  this 
cJaiise  in  the  constitution,  a  >  alien  can  becoiue  a  citizeii  exce^U 
in  tlie  mode  poiaied  out  by  the  act,  aad  that  flie  i5 tales  resj)ec- 
t'lvely  cannot  naturalize  aliens,  or  entitle  ihe<«  to  aU  ilie  privi- 
leges o(  citizens,  since  by  ti>e  second  «ectioji  of  ilie  foiwtli  -nrii- 
cle  of  the  Constitution,  if  ma^le  citizens  in  one  State,  ihey  uoulil 
be  enliiied  <o  alj  abe  privileges  and  imniuiiiiies  of  ciiiae^s  of  ihc 
aever-.xl  States,  a^d  ibus  eacii  State  \v>9uld  in  c^ecl  J«rgis!ate  up- 
on liiis  s«bject  for  ail  the  other  Slates^  which  uould  be  absurd. 
But  although  a  nState  has  bo  power  under  tJte  coiistiiui«m  i<» 
make  citizens  aliens,  yet  it  has  (lie  ^indoubted  right  to  enact 
laws  for  the  regulation  of  descents  and  succession  to  properly 
within  its  limits-  This  power  has  never  baen  questioned,  aaJ 
we  are  of  opinion  dial  tl»c  law  pa.ssed  in  the  case  before  us,  en- 
abling Mdleaipre  to  inherit  and  hold  the  property  of  V^anner,  is 
but  the  establishment  of  a  rule  of  desceint  as  Ui  ih?  pa<iicular 
estate  of  ivhicii  VaQne/T  died  sciced  and  jxtssessed,  and  c^)nse- 
^■qtiently  is  not  at  all  subjec-t  tm  tlie  constitwuonal  ohjectioa  urged 
against  it. —  See  Montgomery  v.  Doriou,  7  N.  Ilanip.  II.  47-5, 
and  cases  cite<L 

3.  It  is  furilier  insisfeij  by  ihe  Attorney  f«r  tJje  plainiiff  in 
error,  that  conceding  Jolin  aud  Christopher  V'a»ner  to  have  been 
aliens  at  the  time  of  titer  death,  and  that  the  iaud  in  qnestiov 
cscl*eated,  siiiJ  tJ>e  State  of  Alabama  acquired  no  right  to  it  by 
vutue  of  the  esciteat,  but  that  it  became  re-restei|  iu  the  V.  8. 
Government,  by  which  it  was  granted  by  paienLs  to  them.  Tliis 
position  is  rested  Uj)on  the  agreement  and  cession  between  the 
United  States  and  Georgia  <if  24ih  April  IS02,  by  whicii  the 
United  States  aci:jaired  this  territory,  and  liy  the  orJinanci  adopt- 
ed by  the  framers  of  the  Constitution  of  this  State,  on  tlie  2J 
August  IS19,  by  which  the  Stale  of  Ahbama  disclaims  all  right 
aud  title  to  the  waste  and  unappropriated  lands  lying  within  her 
tiu>its.  Sec;  and  the  counsel  cites  us  to  authorities  to  show  thai 
in  England,  when  the  blu(»<i  o[  the  person  la.si  seized  became 
extinct  and  tiie  title  of  the  tenant  in  (ite  failed  for  want  of  heir-<, 
or  by  other  means,  tlte  land  revcrie<l  back  to  the  original  grantor, 
from  whom  it  proceeded,  or  to  his  successors  or  descend^tnts. 
Now,  whatever  may  have  been  the  doctrine  of  England  wi<Ji  re- 
gard to  escheuls,  founded  is  it  was  upon  the  feudal  tenures,  we 
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feel  satisfied  that  under  the  peculiar  organization  of  our  Federal 
and  Slate  Governments,  and  the  relation  which  they  bear  to  each 
other,  this  doctrine  of  reversion  to  the  origin&l  grantor  or  pro- 
prietor does  not  obtoin  with  us.  It  may  be,  that  anterior  to  the 
period  when  Alabama  was  admitted  as  a  Stale,  and  while  the 
U.  S.  Government  exercised  jurisdiction  over  this  country  as  a 
territory,  escheated  lands  would  have  belonged  to  the  United 
Slates. — See  Williams  v.  Wilson,  M.  &  Yerg.  248,  but  it  is  clear 
that  afier  the  admission  of  Alabama  into  the  Union,  such  lands 
Huisi  necessarily  vest  in  the  Stale,  as  the  sovereign  within  whose 
jurisdiction  ihey  escheat.  The  law  regulating  the  succession  to 
the  estate  emanates  from  the  State  of  Alabama,  and  the  State  has 
the  power  to  determine,  in  cases  where  there  are  no  heirs,  who 
by  the  general  laws  of  descent  can  lake,  in  whom  the  title  shall 
vest.  In  the  case  before  us,  the  Slate  has  declared  that  all  the 
liile,  which  vested  in  it  to  the  lands  of  which  Christopher  Van- 
ner  died  seized  and  possessed,  shall  vest  in  the  defendant  in 
error.  When  the  United  Stales  sold  the  land  in  controversy, 
and  issued  patents  therefor  in  accordance  with  law,  the  title  be- 
came vested  in  John  and  Christopher  Vanner  to  the  parcels  re- 
spectively granted  to  them;  for  although  they  were  aliens,  slill 
they  could  take  land  by  purchase  and  hold  it  until  office  found. 
— Jenkins  v.  Noel,  3  Slew  60;  Smith  v.  Zaner,  4  Ala.  99; 
Com.  Dig.  Alien,  c  4.  An  alien  can  also  convey,  and  may 
bring  an  action  to  recover  the  possession. — lb;  see  also,  Shep. 
Touchstone,  63-2;  1  Mass.  250  ;  7  Cran.  603-20;  6  Johns.  Ch. 
366;  12  Mass.  143.  In  Montgomery  v.  Dorion,  7  N.  Hamp. 
481,  it  is  said,  if  an  alien  purchases  lands  and  die,  the  lands  im- 
mediately vest  by  escheat  in  the  Stale  without  any  inquest  of 
office.— Co.  Lilt.  2  b;  6  Johns.  Ch.  366.  *  Chancellor  Kent 
holds  the  same  doctrine.  He  says,  whenever  the  owner  dies 
without  leaving  any  inheritable  blood,  or  if  the  relations  whom 
he  leaves  are  aliens,  there  is  a  failure  of  competent  heirs,  and 
the  lands  vest  immediately  in  the  Slate  by  operation  of  law,  and 
that  no  inquest  of  office  is  requisite  in  such  cases. — Citing  4 
Co.  58  a,  and  Comyn's  Dig.  Tit.  Prerog.  d  70.  True,  we 
iiave  a  statute  as  to  the  manner  of  taking  the  inquest  and  admin- 
istering by  escheators  upon  the  estates  of  persons  dying  intestate, 
without  heirs,  (Dig.  189,)  but  we  are  of  opinion  that  there  is 
nothing  in  the  statute,  which  prevents  the  title  from  vesting  in  the 
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State  eo  instanti  the  party  dies,  and  that  it  is  competent  for  the 
State,  by  special  enactment,  to  vest  the  same  in  a  third  party. 
The  title  cannot  be  in  abeyance. 

4.  But  a  question  is  raised  upon  the  construction  of  this  act 
of  the  Legislature,  namely,  that  its  effect  Is  merely  to  remove 
the  disability  of  alienage,  under  which  Malempre,  and  those  un- 
der whom  he  claimed,  labored,  thus  leaving  him  to  prove  that  he 
is  heir  to  the  decedent.  We  are  strongly  urged  by  the  counsel  . 
for  the  plaintiff  in  error  to  adopt  this  construction.  We  think  it 
more  than  probable  that  the  act  was  passed,  under  the  appre- 
liension  on  the  part  of  the  Legislature  that,  the  disability  of  alien- 
age out  of  the  way;  Malempre  would  succeed  to  the  estate  by 
inheritance  as  the  next  of  kin  to  Christopher  Vanner.  But  if* 
we  place  upon  the  act  a  construction  which  thus  restricts  its  op- 
eration, how  can  we  give  effect  to  the  second  section,  which  de-' 
clares  that  the  title  and  claim  of  the  State  are  thereby  vested  in 
said  Malempre.  This  section  contains  a  Legislative  grant,  and 
as  between  the  State,  the  owner  of  the  land,  and  Malempre,  to 
whom  it  is  granted,  it  amounts  to  an  unconditional  investiture 
of  title  in  the  latter,  if  the  State  had  the  title.  The  Legislature 
not  only  say  that  he  may  inherit  the  land,  as  though  he  and  all 
the  parties  under  whom  he  may  claim  were  natural  born  citizens, 
but  the  act  goes  further,  and  actually  vests  the  title  which  the 
State  had  in  him,  not  on  condition  that  be  should  establish  his 
heirship,  but  absolutely.  It  is  not  for  the  court  to  say  that  the 
act  was  passed  under  a  misconception  of  the  facts;  it  is  sufficient 
that  the  State  has  vested  the  title  in  him  by  language  so  un- 
ambiguous as  to  leave  no  room  for  speculation  as  to  its  meaning. 

5.  The  circuit  judge  was  of  opinion  that  the  act  in  question 
passed  a  title  to  Malempre,  not  only  to  the  lands  of  which  Chris- 
topher Vanner  died  seized  and  possessed,  but  also  to  the  lands 
patented  to  John  Vanner,  which  Christopher  had  occupied  some 
fifteen  years  before  his  death,  but  of  which  there  was  no  evi- 
dence of  a  legal  seizin  in  him.  Without  stopping  to  enquire 
whether  any  length  of  possession  would  have  given  him  a  title 
as  against  the  Slate,  it  is  perfectly  clear  that  possession  for  fifteen 
years  did  noL  So  far  then  as  this  record  discloses,  Christo- 
pher Vanner,  although  possessed  of  the  land  patented  to  John 
Vanner,  had  no  shadow  of  title  to  it,  since,  as  we  have  seen,  botir 
of  them  were  aliens,  and  he  could  not  have  taken  it  by  inhert- 
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tance.  Upon  the  death  of  John  Vanner.  the  portion  granted  to 
him  escheated  to  the  State,  and  as  the  State  and  not  Christopher 
was  seized  of  it  in  law  at  the  death  of  Christopher,  it  is  clearly 
not  embraced  in  the  grant  to  Malempre.  We  think  it  is  clear 
that  the  court  below  erred  in  adjudging  it  to  him. 

6.  In  answer  to  the  argument  that  when  the  Government  grants 
land  to  an  alien  and  his  heirs,  we  mustimply  that  it  confers  with  the 
grant  the  power  to  enjoy  and  transmit  it,  we  need  only  say,  that 
however  true  this  may  be  as  applicable  to  Legislative  grants  and 
donations,  it  does  not  hold  good  as  to  ordinary  purchases  of  the 
public  domain  by  an  alien  from  the  ministerial  officers  of  the 
Government,  appointed  to  sell  lands  and  issue  patents  for  the 
same. 

For  the  error  above  noticed,  the  judgment  is  reversed  and  the 
cause  remanded. 
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McMAKEN  ET  ALS.  vs.  McMAKEN. 

1.  The  general  rule  is,  that  the  defect  in  a  hill  of  the  want  of  proper  parties 
defendant  should  be  taken  advantage  of  by  plea  or  demurrer,  or  be  insisted 
upon  in  the  answer,  and  if  the  objection  be  not  taken  in  one  of  these  modes, 
it  is  considered  as  waived,  and  the  court,  unless  the  absent  defendant  be 
an  indispensable  party,  may  proceed  to  a  final  decree. 

'2.  But  the  omission  of  one,  who  is  an  indispensable  party  to  the  bill,  is  a  de- 
fect that  will  reverse  the  decree  on  appeal  or  writ  of  error,  although  the 
objection  is  taken  for  the  first  time  in  this  court. 

3.  'To  a  bill  filed  to  set  aside  a  will,  all  the  legatees  are  indispensable  pai-ties. 

Error  to  the  Chancery  Court  of  Fayette.  Tried  before  the 
Hon.  W.  W.  Mason. 

J.  L.  Martin,  for  the  plaintiffs  in  error. 

Cooper,  for  the  defendant. 

DARGAN,  C.  J.— This  bill  was  filed  by  the  defendant  in 
error  against  Robert  S.  McMaken,  Maria  Hughes,  Andrew 
McMaken,  Nathaniel  L.  McMaken,  and  James  Dyson  &  Wife, 
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for  the  purpose  of  setting  aside  the  nuncupative  will  of  Nathan- 
iel McMaken,  deceased,  which  had  been  admitted  to  probate  in 
the  County  Court  of  Franklin.  It  alleges  than  Nathaniel  Mc- 
Maken died  leaving  three  children,  the  complainant,  Nathaniel 
L.  McMaken,  and  Mary  Ann,  the  wife  of  James  Dyson.  The^ 
bill  also  sets  out  the  supposed  will,  from  which  it  appears,  that 
the  testator  bequeathed  to  his  nephew,  Robert  S.  McMaken, 
two  thousand  dollars;  to  Maria  Hughes,  two  thousand  dollars'; 
to  Andrew  McMaken,  two  thousand  dollars;  and  to  Theophilus 
Skinner,  five  hundred  dollars,  but  made  no  provision  for  his  chil- 
dren, who  were  his  distributees  and  heirs  at  law.  Upon  the< 
hearing  of  the  cause  the  chancellor  decreed  that  the  will  and 
the  probate  thereof  be  set  aside  and  annulled.  From  this  de- 
cree, a  writ  of  error  is  prosecuted  to  this  court,  and  the  first 
objection  made  to  it  is,  that  Skinner  should  have  been  made  a 
party  defendant  to  the  bill.  To  this,  it  is  answered,  that  the 
objection  was  not  made  either  by  plea,  answer,  or  demurrer,  and 
that  it  cannot  be  successfully  made  for  the  first  time  in  this  court. 

The  general  rule  is,  that  a  defect  in  a  bill  for  the  want  of 
proper  parties,  should  be  taken  advantage  of,  either  by  plea  or 
demurrer,  or  be  insisted  upon  in  the  answer — (Story  Eq.  PI., 
^541;  1  Daniel's  Ch.  Prac.  334;)  and  if  the  objection  be  not 
taken  in  one  of  these  modes,  it  is  considered  as  waived,  and 
the  court  may  proceed  to  a  final  decree,  if  the  absent  defendant 
be  not  an  indispensable  party  to  the  bill.  Judge  Story  says,  ' 
that  when  ihe  parties,  who  are  omitted,  are  mere  formal  parties, 
if  the  objection  has  not  been  taken  by  plea  or  demurrer,  th© 
court  will  not  be  disposed  to  listen  to  the  objection  at  the  hear- 
ing, and  if  it  can  properly  do  so,  will  dispose  of  the  cause  upon 
the  merits,  vviihout  requiring  such  formal  parties  to  be  made. — 
Story  Eq.  PI.,  ^  542. 

But  we  consider  the  rule  as  well  settled  in  this  State,  that  the 
omission  of  one,  who  is  an  indispensable  party  to  a  bill,  is  a 
defect  that  will  reverse  the  decree  on  a  writ  of  error,  although 
the  objection  be  taken  for  (he  first  time  in  this  court.  In  the 
case  of  Batre  v.  Auze's  Heirs,  5  Ala.  173,  tWu  court  held  the 
rule  to  be  that  the  omission  of  an  indispensable  party  was  such 
a  defect  that  the  decree  would  be  reversed  on  a  writ  of  error  or 
appeal.  In  Goodman  v.  Benhatn,  IG  Ala.  625,  it  is  said  that 
it  i:s  001  indispensable  to  the  action  of  the  court  that  the  want  of 
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parties  should  be  presented  by  a  demurrer,  but  that  the  court 
may  ex  mero  motu,  even  at  the  hearing,  take  the  objection  and 
order  the  cause  to  stand  over,  giving  leave  to  amend,  or  may 
dismiss  the  bill  without  prejudice.  In  the  case  of  Woodward 
V.  Wood,  decided  at  the  present  Term,  we  held  that  the  omis- 
sion to  make  one  a  party,  whose  interest  was  liable  to  be  affected 
by  the  decree,  was  an  error  that  would  reverse  the  decree, 
although  the  objection  was  taken  for  the  first  time  in  this 
court.  Judge  Story  says,  that  in  many  cases,  and  especially 
if  the  defect  is  fatal  to  the  character  of  the  bill,  or  to  the  re- 
lief sought,  the  objection  may  be  taken  at  the  hearing,  and 
if  the  court  should  proceed  to  a  final  decree,  it  may  be  reversed 
for  error  on  this  account.  In  England  a  rule  has  lately  been 
adopted  on  the  subject,  which  provides,  that  if  the  defendant 
does  not  object  to  this  defect,  either  by  plea  or  demurrer,  but 
raises  the  objection  for  the  first  time  at  the  hearing,  the  court 
may,  if  it  sees  fit,  proceed  to  a  final  decree,  saving  the  rights 
of  the  absent  parties.  But  even  under  this  rule,  (which  is  not 
in  force  in  this  State,)  the  courts  of  England  will  not  proceed  to 
a  final  decree  in  the  absence  of  a  party,  whose  rights  may  be 
affected  thereby. — 1  Daniel  Ch,  Prac  338-9.  The  question 
is,  therefore,  reduced  to  this,  is  Skinner  a  necessary  party  to 
the  bill?  Upon  this  question  we  can  entertain  no  doubt.  It  is 
the  c6nstant  aim  of  "Courts  of  equity  to  do  complete  justice  by 
one  suit,  and  thus  quiet  all  controversy  in  reference  to  the  same 
subject;  hence  the  common  expression  that  courts  of  equity 
delight  in  doing  justice,  but  not  by  halves. — Story  Eq.  Pl."§  72. 
To  effect  thi:i  object,  it  becomes  necessary  that  all  persons  who 
are  materially  interested  must  be  made  parlies,  either  as  plain- 
tiffs or  defendants;  otherwise  the  absent  parties  may  re-litigate 
the  same  question  over,  and  thus  complete  justice  would  not 
be  done  by  the  decree,  nor  future  litigation  cut  off.  That  Skin- 
rter  is  interested  in  the  wilK  sought  to  be  set  aside,  is  manifest, 
for  he  has  a  legacy  under  it ;  nor  could  he  be  bound  by  the  de- 
cree rendered  by  the  chancellor  in  the  court  below.  The  de- 
cree, therefore,  does  not  do  complete  justice,  nor  prevent  future 
litigation.  In  the  case  of  Vancleare  v.  Beam,  2  Dana,  155,  a 
bill  was  filed  to  set  aside  a  will,  on  the  ground  that  the  testator 
was  not  of  sound  mind,  but  the  principal  devisee  only  was 
made  a  party.     The  Court  of  Appeals  of  Kentucky  reversed 
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the  decree,  because  the  oiher  devisees  were  not  made  parties, 
holding  that  they  were  proper  and  necessary  parties,  in  the  ab- 
sence of  whom  no  final  decree  should  be  rendered.  If  we 
were  to  allow  this  cause  to  proceed  in  the  absence  of  Skinner, 
vie  would  sanction  a  practice  that  would  lead  to  the  overthrow 
of  one  of  the  fundamental  principles  of  courts  of  equity,  which 
is,  that  all  persons  interested  in  the  subject  matter  should  be 
made  parties,  and  by  such  a  practice  multiply  litigation,  and 
render  our  decrees  an  unsafe  and  uncertain  protection  to  those 
who  must  perform  and  abide  by  them.  We,  therefore,  hold 
that  the  otuission  to  make  Skinner  a  party  is  an  error,  for  which 
we  must  reverse  the  decree,  although  the  objection  is  taken  for 
the  first  time  in  this  court.  The  idaintiffs  in  error  must  also 
recover  costs  in  this  court,  for  the  error  results  from  the  complain^ 
ant's  omission  to  make  tfie  necessary  parties  to  the  bill.  The 
cause,  however,  will  be  remanded,  that  the  proper  parlies  may 
be  made  in  the  court  below. 


PHILLIPS  vs.  POINDEXTER. 

1.  The  acceptor  of  a  bill  of  exchange  may  appoint  an  agent  to  pay  it,  or  t» 
refuse  payment,  and  a  presentment  of  the  bill  to  such  agent  is  a  sufficient 
presentment  to  charge  the  drawer  and  endorsers. 

2  The  protest  of  a  foreign  bill,  being  by  the  universal  custom  of  merchants 
prima  facie  evidence  of  its  dishonor,  is  also  evidence,  when  the  demand  is 
made  of  an  agent,  to  prove  the  fact  of  an  agency. 

8.  The  books  of  a  notary  public,  in  which  ho  keeps  the  minntes  of  his  official 
proceedings,  are  regarded  as  public  records,  and  tlie  protest  registered  therein 
being  the  true  and  only  original  protest,  a  certified  copy  from  it  is  adMssi- 
ble  in  evidence. 

4.  The  holder  of  a  bill  may  constitute  an  agent  for  its  collection,  either  by  the 
endorsement  of  it  himself,  or  through  the  blank  endorsement  of  a  prior 
holder,  and  when  such  bill  is  restored  to  him,  he  may  sue  on  it  as  though  it 
had  never  been  made  payable  to  the  agent.  The  subsequent  possession  of 
tlie  bill,  in  such  case,  is  prima  facie  evidence  that  it  has  been  so  restored, 
and  that  the  legal  title  is  in  him. 

Error  to  the  Circuit  Court  of  Tallapoosa.     Tried  before 
the  Hon.  John  J.  Woodward. 
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Rice  &  Morgan,  for  the  plainiiiF  in  error: 

1.  To  charge  an  endorser  on  a  foreign  bill  of  exchange,  a 
presentment  to  and  demand  of  payment  must  be  made  of  ihe 
acceptor  personally,  at  his  place  of  business,  or  his  dwelling. 
There  are  sound  reasons  for  this  rule. — Mason  v.  Lake,  1 
How.  (U.  S.yRep.  274. 

2.  A  presentment  for  payment,  to  an  agent  or  attorney,  is  not 
sufficient,  where  the  acceptor  resides  la  the  same  city,  at  the  ma- 
turity of  the  bill,  unless  it  be  proved  aliunde,  that  such  agent  or 
attorney  has  been  used  to  pay  money  for  him. — Chilty  on  Bills, 
400,  and  cases  there  cited. 

3.  The  statement  in  the  protest,  that  the  bill  was  presented 
*'to  the  attorney  in  fact"  of  the  acceptor,  is  not  evidence  of  such 
agency. — O'Connell  v.  Walker,  1  Port.  263. 

4.  The  copy  of  a  protest  is  inadmissible,  unless  the  absence 
of  the  original  is  legally  accounted  for,  especially  when  (here  is 
no  proof  that  it  is  an  examined  copy  from  the  books  of  tlie  nota- 
ry, or  that  the  notary  kept  or  had  any  books. 

5.  The  plaintiff  below,  in  the  first  count  of  his  declaration, 
claims  title  to  the  bill  through  the  endorsement  of  the  defendant 
Phillips,  without  noticing  the  subsequent  endorsement  of  J.  J. 
Poindexter.  These  allegations  show  that  the  legal  title  was 
once  in  J.  J.  Poindexter,  but  the  plaintiff  does  not  claim  through 
him,  and  therefore  he  has  no  legal  title.  And  the  endorsement 
of  J.  J.  Poindexter  has  not  been  stricken  out,  and  ought  not  to 
be.— Bullock  v.  Ogbourn,  13  Ala.  347. 

White  &  Parsons,  for  the  defendant : 

1.  A  presentment  to  any  known  agent  to  wliom  he  has  confi- 
ded his  business  generally,  during  his  absence,  or  on  account  of 
his  leaving  the  country,  is  good. — Story  on  Bills  of  Excltange, 
page  41  I,  and  note,  with  its  references. 

2.  The  certificate  of  a  notary  is  prima  facie  evidence  of  the 
facts  necessary  to  constitute  a  legal  protest. — Curry  v.  Bank  of 
Mobile,  S  Port.  370.  Thus  if  he  certify  that  he  gave  notice  in 
writing,  of  the  demand,  non-payment  and  protest,  (Curry  v. 
Bank  of  Mobile,  supra,)  "and  left  at  their  offices;"  or  that  he 
had  made  diligent  search  for  the  acceptor,  or  diligent  inquiry  for 
tlie  residences  of  the  drawer  and  endorser,  (all  these  he  may 
lawfully  do,)  any  of  these  facts  may  be  controverted  by  proof. 
— Townsley  v.  Sumrall,  2  Pel.  179. 
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3.  Tlie  holder,  or  his  authorised  agent,  is  the  proper  person 
to  make  presentment  for  payment,  and  any  person  who  is  in  pos- 
session of  the  bill  under  a  blank  endorsement,  or  with  an  en- 
dorsement, will  be  deenied  a  holder  for  this  purpose,  ahhougfi 
fie  may  in  fact  be  only  the  agerrt  for  the  leal  ovrner. — Story  on 
"Bills  of  Exchange,  4^-2,  <^  360. 

4.  As  to  the  holder's  right  to  fill  up  or  strike  out  after  suit 
brought,  and  even  on  the  trial,  see  Evans  v.  Gee,  11  Pet.  80; 
SCO  also,  Barker  v.  United  States,  1  Paine's  C.  C.  Rep.  156. 

PARSONS,  J. — Thomas  B.  Poindexter,  as  endorsee  of  two 
foreign  bills  of  exchange,  brought  his  action  against  Z.  A.  PhiN 
lips,  the  plaintiff  in  error,  as  an  endorser,  and  recovered.  The 
connsef  of  Phillips  now  insists  on  various  exceptions  taken  on 
the  trial. 

1  &  2.  He  insists  upon  a  supposed  error  in  the  protests. 
'As  they  are  siniilar,  it  is  snfficfeni  to  notice  one.  The  protest 
of  the  bill  for  five  hundred  (lf>Hare  shows  thai  the  notary  "pre- 
sented said  bill  of  exchange  to  Mr.  T.  J.  Massie,  the  attorney  in 
fuel  of  Gooch  &  Hob.son,  the  acceptors,  at  his  counting  room 
'In  tliis  city,"  (New  Orleans,)  "  and  demanded  payment  thereof. 
1  was  answered  thai  the  same  would  not  be  paid;"  after  which 
"the  protest  is  in  the  usual  form. 

It  cannot  be  questioned  but  that  the  acceptor  of  a  bill  may 
appoint  an  agent  to  pay  the  saiive,  or  to  refuse  payment;  or, 
generally,  with  full  powei"s  in  respect  of  all  his  bills.  And  in 
such  case  it  appears  to  me  to  be  sufficient,  as  to  the  acceptor 
*iBind  all  other  parlies,  thai  the  bill  be  presented  for  payment  to 
such  agent.  For  this  there  is  an  authority,  which  1  believe 
has  never  been  overruled.  One  Ballamy  gave  a  bill  of  exchange, 
pnyable  to  Newman  or  bearer,  and  Newman  negotiated  it  with 
the  Bank  of  England.  The  Bank,  after  receiving  part  of  the 
amount,  demanded  the  resi  of  a  servant  of  Ballamy,  who  did 
not  pay  it.  Ballamy  afterwards  f-iiled  and  the  Bank  brought 
"assumpsit  against  Newman  and  recovered.  But  a  new  trial  was 
'grunted,  and  as  to  the  only  point  in  the  case,  which  is  now  in 
*^oini,  Holt,  C.  J.,  held  that  a  demand  of  a  servant  of  the  draw- 
er, who  used  to  pay  money  for  him,  was  a  good  demand. — 
The  Gov.  &  Co.  of  the  Barsk  of  England  v.  Newman,  12  Mod. 
fJll.     The  law  li  thua  stated  in  Bylcs  on  Bills  of  Exchange, 
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119 — "And  it  is  sufficient  if  j»ayment  be  demanded  of  an  agent 
who  has  been  authorised  to  pay,  or  has  usually  paid  bills  for 
the  drawee."  That  the  servant  used  to  pay,  or  the  agent  bias 
usually  paid,  is  but  evidence  of  his  authority  ;  but  the  material 
thing  is  the  fact  of  his  authority,  and  if  that  exist  it  is  sufficient. 
When  he  is  authorised,  payment  of  him  may  be  demanded,  and 
no  other  demand  is  necessary.  Then,  the  question  is,  whether 
the  protest  is  evidence  of  the  presentment  to  and  of  the  agency 
of  Mr.  Massie.  Protests  are  required  by  the  universal  custom 
of  merchants  in  all  countries,  in  cases  of  foreign  bills  of  exchange, 
and  the  protests  of  notaries  public,  in  due  form,  are  admitted  in 
all  countries  as  veritable  documents,  which  prove  themselves, 
and  are,  therefore,  admitted  in  all  courts  of  justice  as  prima  facie 
evidence  of  the  facts  contained  therein. — Story  on  Bills  of  Ex- 
change, §  277. 

Now  in  the  case  of  a  foreign  bill  of  exchange,  it  is  clear  that 
a  notary  may  present  for  payment  to  the  acceptor,  and,  in  case 
of  non-payment,  may  protest,  and  that  his  protest  is  evidence  of 
these  facts;  and  that  is  so,  because  he  was  officially  authorised, 
and  it  was  his  duty  to  do  these  acts.  So  far,  therefore,  as  his 
official  authority  and  duty  extend,  he  may  act,  and  of  such  acts 
his  protest  is  evidence,  that  is,  p-ima  facie  evidence.  Then 
the  question  is,  whether,  in  case  the  acceptor  has  an  agent  where 
his  bill  is  payable,  it  is  not  within  the  official  power  and  accord- 
ing to  the  duty  of  the  notary  to  present  to  him'?  If  he  may 
lawfully  do  so,  and  acts  accordingly,  he  may  state  the  facts  in 
his  protest,  and  it  is  prima  facie  evidence  of  their  truth.  When 
he  presents  to  the  acceptor  personally  and  states  the  refusal  to 
pay,  the  protest  is  'prima  facie  evidence  of  both  facts,  and  it  is 
clearly  prima  facie  evidence  of  the  identity  of  the  party  of 
whom  the  demand  was  made.  As  it  is  certain  that  a  demand 
may  be  made  of  an  actual  agent  of  the  acceptor,  there  is  no  con- 
ceivable reason  why  it  may  not  be  made  by  a  notary ;  and  if  so, 
there  is  no  conceivable  reason  why  he  may  not  state  the  facts  in 
his  proKist;  and  the  facts  being  so  stated,  the  protest  is  evidence 
prima  facie  of  their  truth;  and  when  the  demand  and  protest 
are  so  made,  the  fact  of  the  agency  can  no  more  be  denied,  in  the 
absence  of  opposing  evidence,  than  the  identity  of  the  acceptor, 
when  the  protest  states  a  demand  of  him  personally.  It  has 
never  been  the  policy  of  the  law  to  obstruct  commercial  facilities, 
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or  to  embarrass  the  credit  or  circulation  of  mercantile  paper,  but 
it  is  the  policy  of  the  law  to  advance  them  all.  With  this  in 
view,  let  us  suppose  that  a  commission  merchant  in  New  Or- 
leans has  accepted  many  bills  of  exchange;  has  put  his  books 
and  funds  in  the  hands  of  an  agent  in  whom  he  has  full  confi- 
dence; thai  he  has  instructed  him  as  to  the  bills  to  be  paid  and 

'tUch  as  are  not  to  be  paid  ;  and  that  this  agent  is  acting  openly 
as  such,  at  an  office  kept  by  him  for  the  purpose — is  there  any 
thing  more  to  be  expected  than  that  a  holder  of  bills,  or  the  nota- 
ry for  him,  will  go  the  agent,  the  very  agent,  to  whom  the  ac- 
ceptor gave  full  powers,  and  present  the  bill?  And  if  this  may 
not  be  done,  but  the  acceptor  only  must  be  pursued,  whose 
funds  are  in  the  hands  of  his  agent,  the  probability  of  prompt 
payment  is  diminished  and  the  policy  of  the  law  is  not  regarded. 
But  if  it  may  be  done,  which  1  think  is  so,  then  it  may  be  stated 
in  the  protest,  which  is  evidence  of  the  fact.  And  if  payment 
may  be  demanded  of  the  proper  agent  of  the  acceptor,  it  may  be 
done  by  a  notary  at  Paris  or  London,  if  the  case  require  it.  In 
such  case,  if  the  holder  have  to  sue  a  previous  party  here,  it 
would  be  extremely  hard  if  he  should  have  to  bring  a  witness 
According  to  the  common  law,  or,  under  the  statute,  a  deposi- 
tion, to  prove  the  fact  of  the  agency,  although  stated  expressly 
in  the  protest,  and  although  the  notary  was  officially  authorised 

'  to  demand  payment  of  the  agent.  In  view  of  what  is  settled  and 
of  the  policy  of  the  law  merchant,  I  think  the  protest  is  evidence 
of  the  presentment  and  demand  and  of  the  fact  of  the  agency. 
If  this  is  not  so,  the  consequence  is,  that  there  are  some  acts 
which  a  notary  is  officially  required  to  perform,  of  which  his 
protest  is  no  evidence.  The  case  of  O'Connell  v.  Walker,  1 
Port.  263,  is  not  in  point.  That  was  an  action  against  the  en- 
dorser of  a  promissory  note.  The  notary  stated  in  his  protest 
that  he  went  to  the  counting-house  of  William  C.  Hallett,  agent 
of  the  endorser,  but  found  no  person  there  to  receive  notice. 
It  was  held  that  a  notary's  certificate  of  giving  notice  in  such 
cases  was  admissible  only  under  the  statute,  and  that  the  statute 
did  not  make  it  evidence  of  the  agency.  And  for  a  similar  reason 
the  case  of  Castles  v.  McMarth,  1  Ala.  326,  is  not  an  authority  in 

'  tliis  case,  for  what  was  there  held  had  reference  to  an  inland  bill. 
It  is  further  objected  by  the  plaintiff  in  error  that  the  court  be- 
low erred  in  permitting  the  copy  of  the  protest  to  be  read  io 
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evidence.  It  appears  from  the  bill  of  exceptions,  that  at  the 
cooimeDcement  of  the  suit,  the  counsel  for  the  plaintiff  had  the 
original  protests  in  his  possession  and  sent  them  by  mail  to  the 
commissioner  iu  New  Orleans,  who  look  the  deposition  of  the 
witness  Marks,  the  notary  public  who  issued  the  protests;  that 
the  counsel  had  not  seen  them  afier  they  were  so  sent ;  and  that 
they  were  very  much  worn  when  they  were  sent  off  and  a  part 
of  one  of  them  destroyed.  There  was  no  other  proof  of  the  loss 
or  destruction  of  the  original  protests.  The  notary  public,  in 
his  deposition,  annexes  and  makes  parts  thereof,  copies  of  the 
original  protests,  together  with  his  certificates  thereon  as  to  the 
manner  in  which  he  gave  notice  to  the  parties  interested.  The 
defendant  below  objected  to  the  reading  of  these  copies  of  the 
protests  as  evidence;  but  his  objection  was  overruled  by  the 
court.  We  think  there  was  no  error  in  the  ruling  of  the  court 
below.  In  all  cases  of  foreign  bills  of  exchange,  it  is  the  univer- 
sal custom  of  the  commercial  world  to  require,  in  the  event  of 
non-payment,  protests  to  be  drawn  up,  certifying  the  fdct  of  non- 
payment. These  protests  are  usually  made  by  a  notary  public, 
who  is  a  public  officer  vested  with  authority,  and  universally  re- 
cognised as  such,  and  in  whose  books,  protests  and  other  instru- 
ments of  a  solemn  character  are  registered.  His  certificate  un- 
der his  hand  and  seal  proves  itself,  and  is  admitted  in  all  courts 
as  evidence,  not  conclusive,  but  prima  facie  evidence  of  the 
facts  which  it  sets  forth.  Regarded  as  a  public  officer,  his  books 
in  which  he  keeps  minutes  of  his  official  proceedings  are  regard- 
ed as  public  records,  and  are  so  held  by  the  courtesy  and  usage 
of  nations. — Bryden  v.  Taylor,  2  H.  &  Johns.  396.  It  is, 
therefore,  incorrect  and  inaccurate  to  say,  that  the  protest  which, 
in  this  case,  was  sent  by  the  counsel  of  the  plaintiff  to  the  com- 
^tnissioner,  was  tl/e  original  protest.  It  was  the  notary's  certificate 
of  protest.  The  true  and  only  original  protest  is,  the  entry  made 
by  the  notary  in  his  book,  and  constituting  the  record  of  bis 
proceedings.  The  only  question,  then,  arising  from  the  evi- 
dence before  the  court,  was,  whether  a  certified  copy  of  the  pro- 
test from  the  books  of  the  notary  was  admissible  to  prove  the 
protest.  We  think  it  was,  and  that  the  law  is  well  established 
tliai  a  certified  copy  from  the  books  of  a  public  officer,  whose 
duty  it  is  to  keep  such  books,  ought  to  Ue  received  in  evidence. 
— 1  Greenl.  Ev.  534. 
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3.  Another  exception  taken  by  the  defendant  below  is,  that 
one  of  the  bills  sued  on,  which  is  endorsed  in  blank,  shows  an 
endorsement  subsequent  to  that  of  the  defendant;  and  it  is  there- 
fore contended,  that  as  the  plaintiff"  in  his  declaration  does  not 
claim  through  the  last  endorser,  he  has  no  legal  title  to  the  bill. 
This  exception  is  not  well  taken.  The  owner  of  a  bill  of  ex- 
change is  not  bound  to  allege  and  of  course  is  not  bound  to  prove 
any  endorsements  beyond  those  which  show  title  in  himself. 
He  may  constitute  an  agent  for  the  collection  of  it  either  by  en- 
dorsing it  himself  or  by  means  of  the  blank  endorsement  of  a 
prior  endorser,  and  he  may  sue  upon  the  bill  as  if  it  had  nerer 
been  made  payable  to  the  agent.  The  agent,  it  is  true,  has  his. 
election  to  treat  it,  as  to  the  other  parties  to  the  bill,  either  as 
his  own  property  or  as  that  of  his  principal ;  but  as  to  the  latter, 
the  endorsement  creates  no  property  whatsoever  in  him.  The 
principal  may  reclaim  it  whenever  he  pleases,  as  long  as  it  re-* 
mains  in  the  agent's  possession.  If  the  principal  ever  parts  with 
his  property  in  the  bill  and  it  is  again  restored  to  him  in  the. 
course  of  business,  there  does  not  seem  any  sound  reason  to 
say  that  he  ought  not  to  be  re-instated  in  his  original  rights.— 
Dugan  V.  U.  S.,  3  Wheat.  172.  In  this  case,  the  last  endorser, 
J.  J.  Poindexter,  elected  to  treat  the  bill  as  the  property  of  his. 
principal  by  returning  it  to  him  after  it  was  protested,  and  this 
may  be  infered  from  the  plaintiff"'s  possession  of  the  bill.  We 
think  there  is  no  error  in  the  record. 

The  judgment  is  affirmed. 

Chilton,  J.,  not  sitting.  ' 


FOOTE  &  WIFE  M.  COBB.  ; 

1.  Where  the  subscribing  witness  to  a  written  instrument  resides  beyond  the  i 
limits  of  the  State,  it  is  admissible  in  evidence  upon  proof  of  such  witness*  , 
signature. 

2.  The  acts  of  the  donor  8ubsc<iuent  to  the  execution  of  a  deed  of  gift,  other  ' 
than  a  sale  of  the  property  to  a  bona  fide  purchaser  for  valuable  considc  ' 
tiXion  without  notice,  are  not  admissible  evidence  to  prove  it  fraudulent. 
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3.  One  to  whom  another  is  liable  on  a  contract,  express  or  implied,  though 
contingently,  is  a  creditor  from  the  time  the  liability  is  entered  into,  within 
th«  meaning  of  the  Statute  of  13th  Elizabeth. 

4.  Under  the  Statute  of  13th  Eliz.,  and  the  construction  given  to  it  by  the 
English  Courts,  prior  to  the  14th  May  1776,  both  of  which  have  been 
adopted  in  the  State  of  Georgia,  a  voluntary  deed  is  fraudulent  as  against 
existing  creditors  of  the  grantor,  although  no  actual  fraud  was  intended. 

Error  to  the  Circuit  Court  of  Benton.     Tried  before  the 
Hon.  Thos.  A.  Walker. 

This  was  an  action  of  detinue,  instituted  by  tiye  plaintiffs 
against  the  defendant  in  error,  to  recover  certain  slaves.  The 
plaintiffs  claimed  the  slaves  in  controversy  under  a  deed  of 
gift  executed  in  the  State  of  Georgia,  on  the  14th  March  1S25, 
by  one  John  C.  Hooper  to  Amanda  Greenwood,  now  Amanda 
Foote,  one  of  the  plaintiffs.  The  defendant,  on  proof  of  the 
handwriting  of  the  subscribing  witness,  and  ihat  he  resided  in 
the  State  of  Georgia,  offered  in  evidence  a  bill  of  sale  executed 
to  him  on  the  18th  Nov.  1831,  for  the  slaves  in  controversy,  by 
one  C.  W.  Bond.  To  the  introduction  of  the  bill  of  sale  on 
this  proof,  the  plaintiffs  objected,  but  their  objection  was  over- 
ruled and  bill  of  sale  allowed  to  be  read.  The  defendant  of- 
fered to  prove  that  John  C.  Hooper  in  1S28  ranaway  with  his 
property  to  avoid  ihe  payment  of  his  debts.  The  proof  was  offered 
in  connection  with  evidence  conducing  to  show  that  said  Hooper 
was  indebted  at  the  date  of  the  deed  of  gift  and  so  continued 
up  to  the  time  he  absconded  from  the  State  of  Georgia.  The 
plaintiffs  objected  to  that  portion  of  the  proof  offered  that  went  to 
show  that  Hooper  ranaway  with  his  property  in  1828,  &c.,  but 
the  court  overruled  the  objection  and  the  evidence  was  permitted 
to  go  to  the  jury.  The  defendant  proved  that  prior  to  1825,  ^ 
John  C.  Hooper,  as  the  agent  of  one  Joseph  Lett,  sold  a  negro 
woman  and  child  for  five  hundred  dollars,  on  a  credit,  and  un- 
dertook to  pay  the  same  to  the  principal  when  collected,  and 
introduced  in  evidence  the  transcript  from  the  inferior  court  of 
Franklin  county,  in  the  State  of  Georgia,  showing  a  suit  com- 
menced against  him  by  said  Lett  on  the  7th  of  June,  1827,  to 
recover  the  proceeds  of  said  sale,  a  judgment  rendered  in  said 
suit,  an  execution  issued  thereon  on  the  28ih  January,  1828, 
and  a  sale  of  the  slaves  in  controversy  under  and  by  virtue  of  a 
levy  of  said  execulioD  by  the  sheriff  of  Franklin  county  afore- 
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said.  It  was  agreed  between  the  parties  that  the  statutes  of 
13ih  and  27th  Elizabeth  were  in, force  in  Georgia  at  the  time  of 
the  execution  of  ilie  deed  of  gift,  and  that  they  received  in  that 
Slate  the  construction  placed  upon  them  by  the  English  courts 
prior  to  the  14th  May,  1776.  There  was  some  evidence  tend- 
ing to  show  that  John  C.  Hooper,  in  executing  the  deed  of  gift, 
acted  in  good  faith  and  without  any  fraudulent  intent. 

The  court  charged  the  jury  in  substance,  that  if  they  believed 
from  the  evidence  that  John  C.  Hooper  was,  at  the  time  of  the 
execution  of  the  deed  to  Amanda  Greenwood,  indebted  to  Lett, 
and  that  as  the  deed  was  voluntary  merely,  it  was  void  as  against 
Lett,  and  a  sale  under  the  judgment  obtained  by  him  confered 
a  valid  title  on  the  purchaser,  although  the  deed  may  have 
been  executed  in  Georgia,  and  Hooper,  in  executing  it,  acted 
in  good  faith  and  without  any  intention  to  hinder,  delay,  or  de- 
fraud his  creditors.  To  the  several  rulings  and  lo  the  charge 
of  the  court  the  plaintiffs  excepted  and  now  assign  them  as 
error. 

Rick  &  Morgan,  for  the  plaintiffs. 

White  and  J.  B.  Martin,  for  the  defendant. 

{^CHILTON,  J.— 1.  The  first  question  which  this  record 
presents  for  our  decision,  is,  whether  a  written  instrument,  the 
subscribing  witness  to  which  resides  beyond  the  jurisdiction  of 
the  court,  is  sufficiently  proved  to  be  admitted  to  go  as  evi- 
dence lo  the  jury,  upon  proof  of  the  signature  of  such  witness. 
We  think  it  was,  and  such  was  the  decision  of  our  predeces- 
sors in  Thomas  v.  Walker,  5  Ala.  2G3 — see  also,  Mardis' 
Adiii'rs  v.  Shackelford,  4  ib.  603,  and  the  numerous  cases  re- 
fered  to  upon  this  point  in  3  Phil.  Ev.,  (C.  &  H.  notes,)  129^9. 
2.  The  deed  of  gift,  under  which  the  plaintiffs  claim,  was 
executed  on  the  14th  March,  1S25,  and  the  defendant,  to  defeat 
the  gift,  was  allowed  to  prove  that  the  lionor  "  rauaway  with  his 
property  in  1S23,  to  avoid  the  payment  of  his  debts."  This 
proof  was  offered  in  connection  with  evidence  that  showed  the 
donor  was  indebted  at  the  tima  of  the  gift,  and  so  continued  up 
to  the  time  he  absconded  from  the  Slate  of  Georgia.  We  can- 
not perceive  upon  what  principle  the  court  below  allowed  the 
proof  that  ihe  party  ranaway  three  years  after  the  gift  was  made. 
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Neither  the  acts,  nor  the  declarations  of  the  donor,  which  occur 
so  long  after  the  gift  as  to  constitute  no  part  of  the  res  gestcE^ 
can  be  properly  received  to  defeat  the  gift.  That  the  donor 
was  indebted  at  the  time  of  the  execution  of  the  deed,  and  that 
these  debts  have  never  been  paid  by  him,  were  facts  which  the 
defendant  was  properly  allowed  to  prove  ;  but  to  hold  that  the 
donor  may  by  his  subsequent  acts  or  declarations  defeat  a  gift, 
which  he  has  previously  perfected,  is  to  make  all  gifts  ambula- 
tory and  subject  to  be  defeated  at  the  will  of  the  donor.  Of 
course  we  do  not  mean  to  include  in  this  remark  such  acts  as 
involve  the  rights  of  third  persons,  hona  fide  acquired  from  the 
donor  and  for  a  valuable  consideration,  without  notice  of  the 
previous  gift,  for  in  favor  of  such  the  statute  postpones  a  volun- 
teer. But  the  act  here  allowed  to  be  proved  is  not  of  this  char- 
acter. As  well  might  the  court  have  allowed  the  party  defend- 
ant to  prove,  that  three  years  after  the  gift  was  made,  Hooper, 
the  donor,  declared  the  gift  was  made  to  defraud  his  creditors. 
We  have  uniformly  held  such  proof  inadmissible. —  Strong's 
Ex'r  v.  Brewer,  17  Ala.  70C-12 ;  Julian  et  al.  v.  Reynolds,  8 
ib.  680. 

3 — 4.  As  this  case  must  go  back,  it  is  necessary  that  we 
should  express  our  opinion  upon  the  main  point  argued  before 
us,  which  is,  whether  by  the  law  of  Georgia  this  deed,  which 
was  voluntary,  was  void  as  against  the  then  existing  creditor  of 
the  donor.  We  state  the  proposition  thus  broadly ;  for  we  do 
not  entertain  a  doubt  upon  the  question,  that  the  facts  set  forth 
in  the  bill  of  exceptions  constitute  Lett  such  a  creditor  as  brings 
him  within  the  protection  of  the  13th  Eliz.  c.  5;  12  Ves.,  (Sum- 
ner's edit.,)  155,  n.  2;  Fox  v.  Hills,  1  Conn.  R.  295;  Jackson 
V.  Myers,  ISth  Johns.  R.  425;  2  Kent's  Com.  442,  notes — see 
also,  the  cases  cited  in  1  Amer.  Leading  Cases,  by  Hare  & 
Wallace,  p.  57. 

We  are  informed  by  the  bill  of  exceptions  that  at  the  time  of 
the  execution  of  the  deed  under  which  the  plaintiffs  claim,  the 
statutes  of  13th  and  27th  Eliz.  were  substantially  enacted  in  the 
State  of  Georgia,  and  that  said  statutes  received  in  that  State 
the  construction  placed  upon  them  by  the  English  courts  prior 
to  the  14ih  May,  1776, — and  it  is  in§isted  that  this  gift  must 
be  governed  by  the  law  of  that  Stale  existing  at  the  time  it  was 
made. 
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It  is  contended  that  the  construction  which  the  English  courts 
placed  upon  the  statute,  13th  Eliz.,  c.  5,  prior  to  the  14ih  May, 
1776,  allowed  a  voluntary  deed,  i(  bona  Jide  made,  without  any 
actual  intent  to  defraud,  &c.,  to  prevail  over  the  claims  of  sub- 
sisting creditors.  And  the  counsel  refer  us  to  the  case  of  Cado- 
gan  v.  Kennett,  2  Cowper's  R.  432,  where  Lord  Mansfield, 
after  stating,  that  by  the  rules  of  the  common  law  as  then  un- 
derstood, every  end  proposed  by  the  statutes  of  13th  and  27lh 
Eliz.  could  have  been  attained,  and  that  these  statutes  could 
not  receive  too  liberal  a  construction,  or  be  too  much  extended 
in  suppression  of  fraud,  proceeded  to  say — "  The  statute,  13th 
Eliz.,  c.  5,  which  relates  to  frauds  against  creditors,  directs  that 
no  act  whatever,  done  to  defraud  a  creditor  or  creditors, 
shall  be  of  any  effect  against  such  creditor  or  creditors. — 
But  then  such  a  construction  is  not  to  be  made  in  support  of 
creditors,  as  will  make  third  persons  sufferers.  Therefore  the 
statute  does  not  militate  against  any  transaction  bo?ia  fide,  and 
where  there  is  no  imagination  of  fraud ;  and  so  is  the  common 
law."  He  further  adds,  "  that  a  fair  voluntary  conveyance 
may  be  good  against  creditors,  notwithstanding  its  being  volun- 
tary. The  circumstance  of  a  man  being  indebted  at  the  time 
of  his  making  a  voluntary  conveyance,  is  an  argument  of  fraud. 
The  question,  therefore,  in  every  case,  is,  whether  the  act  done 
is  a  bona  fi.de  transaction,  or  whether  it  is  a  trick  or  contrivance 
to  defeat  creditors."  The  views  of  that  eminent  jurist,  which 
we  have  above  quoted,  were  not  really  involved  in  the  decision 
of  the  cause  before  him,  and  at  most  are  to  be  regarded  as  obucr 
dicta.  That  was  a  settlement  made  before  marriage,  and  in 
consideration  thereof,  upon  the  settler  for  life,  remainder  to  the 
wife  for  life,  remainder  to  the  children  of  the  marriage,  and  in 
strict  settlenrent,  the  wife  being  a  ward  of  the  court  of  chancery 
and  bringing  to  the  husband  a  portion  of  ten  thousand  pounds; 
the  settlement  being  refered  to  and  approved  by  a  master  in 
chancery.  His  lordship  laid  stress  upon  the  fact  that  the  very 
object  of  the  settlement  was  that  the  lady's  fortune  might  be 
applied  to  the  husband's  (the  settler's)  debts,  and  that  such 
setllemenl  was  approved  by  a  master  in  chancery,  and  the  cases 
to  which  general  reference  is  made  are  of  a  similar  character. 
Now,  so  far  as  I  am  advised,  it  then  was  and  ever  since  has 
been  the  settled  doctrine  ioTEngland,  that  such  settlements  were 
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not  voluntary.  Upon  the  marriage  of  a  ward  of  the  court  of 
chancery,  the  husband  was  required  to  obtain  the  consent  of  the 
court,  and  if  he  failed  to  do  so,  he  was  in  contempt  of  its  autho- 
rity. For  such  contempt,  the  court  was  wont  to  imprison  him 
and  to  keep  him  in  confinement  until  he  should  make  a  proper 
settlement  of  his  wife's  fortune,  to  be  approved  by  the  court. — 
See  Stephens  v.  Savage,  i  Ves.  154 ;  Chassaing  v.  Parsonage, 
5  ib.  15;  2  Atk.  173;  16  Ves.  269;  8  ib.  74;  4  ib.  386;  Atherly 
on  Marriage  Set.  (marg.)  371.  The  author  last  quoted,  on  p. 
375,  says,  "  It  may  hardly  be  necessary  to  observe  that  such 
settlements,  being  made  under  the  authority  of  the  court  of 
chancery,  are  not  voluntary,  notwithstanding  they  are  made  af- 
ter marriage  ;  and  consequently,  that  they  are  good  both  as 
against  purchasers  and  creditors."  The  English  reports  abound 
with  cases  to  this  effect. — See  Like  v.  Beresford,  3  Ves.  (Sum- 
ner's edit.)  506,  and  cases  cited  in  the  notes ;  also.  Ball  v. 
Montgomery,  2  ib.  191,  note  i,  and  Chassaing  v.  Parsonage, 
supra;  2  Story's  Eq.  Juris.  §  1411,  and  cases  cited.  In  such 
cases  the  court  of  chancery  usually  requires  the  tchole  of  the 
wife's  property  to  be  settled  upon  her,  where  the  husband  makes 
no  settlement  out  of  his  own  estate ;  if,  however,  the  court  ac- 
cepts a  settlement  made  by  him  of  his  own  estate,  and  in  con- 
sideration thereof  invests  him  with  the  property  of  the  wife, 
which  but  for  such  provision  would  have  been  settled  upon  her, 
it  follows  that  such  settlement  is  based  upon  a  valuable  consid- 
eration, and  cannot  in  any  sense  of  the  word  be  said  to  be  vol- 
untary.— Atherly  on  Mar.  Set.  374.  I  therefore  conclude  that 
the  case  of  Cadogan  v.  Kennett,  though  a  correct  decision,  was 
based  upon  incorrect  reasoning,  and  that  such  cases  furnish  no 
authority  for  the  position  that  a  voluntary  conveyance,  not  con- 
ceived in   actual  fraud,  shall  prevail  over  existing  bona  Jide 

,  -creditors. 

*^  The  decision  in  Dx)e  v.  Routledge,  2  Cowp.  705,  which  arose 
under  the  27th  Eliz.,  c.  4,  and  was  made  a  year  subsequent 
to  the  case  of  Cadogan  v.  Kennett,  asserts  the  doctrine,  that  to 
make  a  voluntary  settlement  void  against  a  subsequent  purcha- 
ser, within  the  statute,  it  iTiust  be  covinous  and  fraudulent ;  not 
toluntary  only.  It  is  worthy  of  remark,  however,  that  the  cir- 
cumstances of  this  case  did  not  take  it  wholly  without  the  influ- 
ence of  the  principles  which  should  properly  have  governed  in 
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,  the  ease  of  Cadogan  v.  Kennett ;  for  in  this  case,  as  in  that,  a 
■^subsequent  marriage  was  superinduced  in  virtue  of  such  a  set- 
jillement.     The  facts  as  staled  show,  that  Routiedge,  in  whose 
•••favor  the  voluntary  surrender  of  the  copy-hold  estate  was  made, 
some  four  years  thereafter,  paid  his  addresses  to  Miss  Bell,  and 
.exhibited  a  copy  of  such  surrender  to  her  and  her  father,  who 
thereupon  gave  their  consent  to  the  marriage,  which  was  soon 
•  after  consummated.     Besides  this,  the  person  who  invoked  the 
aid  of  the  statute,  as  a  subsequent  purchaser,  was  held  to  have 
purchased  in  fraud  and  was  adjudged  himself  not  to  be  a  bona 
Jidc  purchaser,  so  that  this  was  decisive  of  the  case.    But  it  is  also 
,  worthy  of  especial  notice,  that  this  same  learned  judge  (Lord 
.  -  Mansfield)  in  1775,  two  years  previous  to  the  decision  in  Doe 
■'V.  Routiedge,  held  that  a  voluntary  settlement,  made  after  mar- 
Yiriage,  came  within  the  statute  of  27th  Eliz.,  c.  4,  and  was  void 
as  against  a  subsequent  mortgagee,  who  took  the  mortgage  with 
a  knowledge  of  such  previous  settlement. — Chapman  ex  dem. 
Stanton  v.  Emory,   I  Cow.  27S.     The  facts  upon  which  the 
I  judgment  of  the  court  was  predicated  show  no  actual  fraud  in 
making  the  settlement,  nor  was  there  any  evidence  that  the  set- 
tler owed  any  debts  at  the  time,  to  be  affected  by  it.     The  de- 
.  cision  rests  upon  the  ground,  that  in  favor  of  a  subsequent  mort- 
igagee,  who  was  considered  in  the  light  of  a  hoiui  Jidc  purchaser 
,for  a  valuable  consideration,  the  statute  avoided  the  prior  vol- 
>untary  conveyance,  because  it  was  voluntary.     Lord  Mansfield 
,  eeemed  to  base  his  opinion,  in  the  cases  of  Cadogan  v.  Kennett, 
and  Doe  ex  dem.  Watson  v.  Routiedge,  upon  a  decision  of  Lord 

-  HarJwicke,   {Newstead  v.   Searle,   1  Atk.  2G4,)   and  similar 

-  cases,  but  when  critically  examined,  it  will  be  found  that  such 
cases  proceed  upon  a  principle,  altogether  different  from  that 
he  would  educe  from  them.  The  case  of  Newstead  v.  Searle 
perhaps  goes  farther  than  an}  of  the  others  to  favor  his  views. 
In  that  case  it  was  held  that  a  voluntary  limitation,  concurrent 
with  a  limitation  in  tail,  supported  by  valuable  consideration, 
was  g"oo(/ as  against  purchasers.  Now  we  agree  with  Mr.  Ath- 
erly,  that  all  such  conveyances  as  these  have  their  basis  in  a 

e valuable  consideration,  and  are  not  voluntary  in  toto;  for  if  they 
are  purely  voluntary,  they  fall  within  the  statute. — Ath.  Mar. 
Set.  247.  They  are  most  usually  found  to  be  supported  by  the 
consideration  of  marriage  and  a  marriage  portion.     Such  were 
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the  cases  of  Jenkins  v.  Kentiish,  Hardness'  R.  395,  in  which 
Lord  Hale  is  reported  to  have  said,  "  That  the  consideration  of 
the  marriage,  and  the  marriage  portion,  will  run  through  all  the 
estates  raised  by  the  settlements,  though  the  marriage  be  not 
concerned  in  them,  so  as  to  make  them  good  as  against  purcha- 
sers : — Also,  Osgood  v.  Strode,  decided  by  Lord  Macclesfield, 
in  1724,  (1  P.  Wms.  245,)  in  which,  imwever,  his  lordship 
held  that  the  marriage  and  marriage  portion  supported  only  the 
limitation  to  the  husband  and  wife,  and  their  issue;  but,  speak- 
ing in  reference  to  the  case  in  Hardress,  he  observed,  that  it 
(the  settlement)  could  not  well  have  been  intended  to  cheat 
creditors,  unless  the  person  making  the  same  were  then  in  debt. 
We  then  repeat,  that  these  cases  furnish  no  authority  for  hold- 
ing that  a  purely  voluntary  conveyance,  whether  in  the  form  of 
a  settlement  or  otherwise,  should  prevail  over  tiie  claims-  of 
creditors  existing  at  the  time  such  conveyance  is  made. 

We  have  noticed  some,  perhaps  the  most  important  cases  in 
the  old  books,  which  seem  to  favor  the  doctrine  as  contended 
for  by  the  counsel  for  the  plaintiffs  in  error.  We  propose  next 
to  consider  some  which  distinctly  declare  the  true  construction 
to  be  otherwise,  and  this  has  been  so  ably  done  by  Lord  Ellen- 
borough,  in  the  case  of  Oiley  v.  Manning,  9  East.  R.  59,  as  to 
render  a  labored  investigation  of  them  unnecessary.  He  has 
collated  the  principal  cases,  from  the  time  of  the  passage  of  the 
statutes  of  13ih  and  27th  Eliz.,  to  the  period  of  making  his 
decision,  embracing  a  period  of  more  than  two  hundred  years, 
and  very  clearly  shows  that  the  great  preponderance  of  authority 
is  in  favor  of  the  view  which  be  takes,  that  a  voluntary  convey- 
ance was  by  the  law  to  be  adjudged  fraudulent,  upon  the  con- 
struction of  27th  Eliz.,  c.  4,  as  against  a  subsequent  ho7)a  fide 
purchaser  for  a  valuable  consideration,  although  there  was  no 
fraud  in  fact;  and  this  view  is  sustained  by  Colville  v.  Parker,. 
Cro.  Jas.  158;  Prodgus  v.  L^ngham,  1  Sid.  133 ;  White  v. 
Hussey,  Precedents  in  Ch.  14 ;  Pr.  Lord  King,  in  Gardner  v. 
Painter,  Gas.  Temp.  King,  65,  (1726) ;  Tonkins  v.  Eunis,  1 
Eq.  Gas.  Abr.  334,  (1727);  By  Lord  Hardwicke,  in  White  v. 
Sansom,  3  Atk.  412,  who  said  he  hardly  knew  an  instance 
where  a  voluntary  conveyance  had  not  been  held  fraudulent 
against  a  subsequent  purchaser;  also,  in  Lord  Townsend  v. 
Windham,  2  Ves.,  sr.,  10;  By  Lord  G.  J.  Wilmot,  in  Roe  v. 
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Milton,  2  Wils.  356;  By  Lord  C.  J.  De  Grey,  in  Goodright 
V.  Moses,  2  Sir  W.  Black.  R.  1019.  These  were  cases  aris- 
ing under  the  27ih  Eliz.,  but  the  principle  of  construction 
equally  applies  to  both  statutes.  In  reviewing  the  cases  cited, 
in  opposition  to  the  view  taken  by  Lord  Ellenborough  in  Doe 
ex  dem.  Oiley  v.  Manning,  sup-a,  his  lordship  observed,  that  if 
it  were  necessary  to  go  into  the  examination  of  them,  it  would 
be  found  in  most,  if  not  in  all  of  them,  there  were  reciprocal 
considerations ;  some  benefit  acquired  by  the  persons  making 
the  settlement,  which  might  fall  under  the  denomination  of  a 
valuable  consideration,  though  perhaps  other  persons  derived  a 
benefit  from  them,  who  were  not  the  principal  objects  to  be 
benefitted. 

In  1695,  we  find  the  English  Court  of  Chancery  holding  a 
voluntary  settlement,  made  after  marriage,  void  as  against  a  sub- 
sequent purchaser  for  value,  and  the  distinction  is  taken  between 
creditors  subsisting  at  the  time  of  such  settlement,  and  those 
who  become  such  afterwards — "  For  the  statute  of  13th  Eliz. 
makes  not  every  voluntary  conveyance,  but  only  fraudulent 
conveyances,  void  as  against  creditors;  so  that  as  to  creditors  it 
is  not  sufficient  to  say  the  conveyance  is  voluntary,  but  must 
shoio  they  were  creditors  at  the  time  the  conveyance  was  made,  or 
by  some  other  circumstance  show  the  conveyance  was  made  to 
deceive  or  defraud  a  creditor." — Shaw  v.  Lady  Standish  et  a!., 
2  Vern.  326.  Lord  Hardwicke  said,  in  Russel  v.  Hammond, 
1  Atk.  15,  he  has  hardly  known  a  case  where  the  person  con- 
veying (by  voluntary  conveyance)  that  the  settlement  was  not 

-  deemed  fraudulent — and  Lord  Talbot  considered  it  doubtful 
whether  a  voluntary  settlement  was  good  even  as  against  a  sub- 
sequent creditor. — Jones  v.  Marsh,  Cas.  Temp.  L'd  Talbot,  63. 
Chancellor  Kent,  in  the  celebrated  case  of  Reade  v.  Liv- 
ingston, 3  Johns.  C.  Rep.  481,  after  reviewing  the  English 
cases,  says,  "All  the  cases  assume  the  position  to  be  undeni- 
able that  the  husband  must  not  be  indebted  at  the  lime  of  the 
settlement.  They  leave  no  possible  doubt  on  the  point."  The 
rule  in  Lord  Hardwicke's  lime,  that  a  voluntary  conveyance 
was  void  as  against  existing  creditors,  was  so  fully  settled,  that, 

'  in  Fitzer  v.  Fitzer,  3  Atk.  511,  that  distinguished  Lord  Chan- 
cellor demanded  of  the  Attorney  General,  "if  there  was  an  in- 
stance to  be  found  in  (hat  court,  where  a  conveyance  from  hus- 
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band  to  wife,  without  any  pecuniary  consideration  moving 
from  the  wife,  had  been  held  to  be  good  against  creditors.  In 
Lord  Townshend  v.  Windham,  2  Ves.  Sr.,  1,  he  expressed 
himself  in  equally  as  decided  terms.  He  took  it  that  a  man, 
"actually  indebted  and  conveying  voluntarily,  always  meant  "to 
defraud  creditors,"  and  Chancellor  Kent,  commenting  on  this 
case,  says  he  understands  him  to  mean  here,  "that  this  was  the 
conclusion  of  law,  which  was  not  to  be  gainsaid."  But  it  is 
needless  for  us  to  dwell  upon  the  numerous  decisions  which 
were  made  by  the  English  Courts  upon  this  subject.  They 
are  reviewed  in  a  masierly  style  by  the  learned  Chancellor,  in 
Read  v.  Livingston,  supra,  and  he  arrives  at  the  following  con- 
clusion as  the  result  of  them,  "  that  if  the  party  be  indebted  at 
the  time  of  the  voluntary  settlement,  it  is  presumed  to  be  fraudu- 
lent in  respect  to  such  debts,  and  no  circumstance  will  permit 
those  debts  to  be  affected  by  the  settlement,  or  repel  the  legal 
presumption  of  fraud;  that  the  presumption  of  law  in  such  case 
does  not  depend  upon  the  amount  of  debts,  or  the  extent  of  the 
property  in  settlement,  or  the  circumstances  of  the  party;  there 
is  no  such  line  of  distinction  set  up  or  traced  in  any  of  the  cases; 
the  attempt  would  be  embarrassing,  if  not  dangerous  to  the 
rights  of  the  creditor,  and  prove  an  inlet  to  fraud.  The  law  has, 
therefore,  wisely  disabled  the  debtor  from  making  any  voluntary 
settlement  of  his  estate  to  stand  in  the  way  of  his  existing  debts.'''' 
This  he  declares  to  be  the  clear  and  uniform  doctrine  of  the 
cases. 

That  this  was  the  construction  placed  by  the  English  Courts 
of  Chancery  upon  the  13th  Eliz,  c.  5,  in  May  1776,  and  both 
before  and  since  that  time,  until  within  comparatively  a  modern 
.  date,  we  do  not  entertain  a  doubt,  and  as  this  statute  with  the 
English  construction  above  ascertained,  was  offeree  in  Georgia 
when  the  deed  of  gift  was  made  by  Hooper  to  Mrs.  Foote,  her 
rights  must  yield  to  the  paramount  claims  of  those,  who  were 
creditors  of  the  donor  at  the  time  of  the  gift. 

We  are  aware  that  this  doctrine,  once  so  well  established, 
which  forbids  that  a  man  should  give  away  his  property  in  defi- 
ance of  the  rights  of  honest  creditors,  whose  debts  remain  un- 
paid,— so  simple  as  to  be  fully  understood  by  all,  and  so  certain 
in  its  administration  as  efiectuaHy  to  close  the  door  to  every  at- 
tempt at  a  fraudulent  disposition  of  property  to  avoid  the  pay- 
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ment  of  debts — has  been  deemed  too  stern  for  modern  times  by 
the  English,  as  well  as  by  most  of  the  American  Courts.  It 
will,  therefore,  not  be  amiss  to  refer  to  some  of  the  English  and 
American  decisions  of  more  modern  date,  as  furnishing  the 
reason  for  the  rule  of  construction  adopted  by  the  English  Courts 
at  the  time  of  which  we  have  been  speaking,  as  illustrations  of 
the  dangerous  uncertainty  which  must  result  from  a  contrary  rule. 
In  Lush  V.  Wilkinson,  5  Ves.  84,  Lord  Alvanly  thought  iiisol- 
vency  was  necessary  to  render  a  voluntary  conveyance  fraudu- 
lent as  against  existing  creditors.  In  Richardson  v.  Smallwood, 
Jac.  51,  Sir  Thomas  Plumer  said,  that  it  was  not  necessary  to 
prove  insolvency  on  the  part  of  the  setler,  but  it  was  sufficient 
if  he  Was  largely  indebted.  In  Townshend  v.  Westacott,  2 
Beav.  340,  Lord  Langdale  holds  that  it  is  not  necessary  to 
prove  insolvency,  but  the  mere  proof  of  at)  existing  indebted- 
ness is  not  sufficient,  and  such  seems  now  to  be  the  position  of 
the  question  in  England. — See  Skarff  v.  Loulby,  13  Juris.  1109, 
S.  C,  U.  States  Mod.  Law  Magazine,  May  1850,  p.  469.     ^ 

In  this  country  the  boundary  is  less  distinctly  marked  by 
those  courts  which  have  decided  upon  the  qualification,  which 
it  seems  pretty  generally  agreed,  should  obtain.  But  it  is  very 
manifest  that  the  caution  with  which  they  proceed  evinces  a  dis- 
trust of  the  soundness  of  the  doctrine  for  whiqrfi  they  contend. 
6  >  In  South  Carolina  the  debts  of  the  donor  n)ust  be  inconsidera- 
Wc — current  cTjicnses  for  example  ;  and  he  must  have  ample  funds 
over  and  above  the  property  given. — Hundal  v.  Wilder,  4 
McCord,  302. 

In  Connecticut  it  was  decided,  that  if  the  grantor  was  in  prns- 
pcrojis  circumstances ,  he  might  make  a  valid  gift  of  one  eighth 
part  of  his  real  estate,  though  his  existing  creditors  go  forever 
unpaid,  (Salmon  v.  Bt-nnett,  1  Conn.  625,)  albeit,  he  must  be 
unembarrassed,  and  not  considerably  indebted,  the  gift,  moreover, 
must  be  a  reasonable  provision  for  a  child  according  to  his  state 
and  condition  in  life,  must  comprehend  but  a  small  portion  of 
his  estate,  and  leave  ample  fu?uls,  unencumbered,  for  the  pay- 
ment of  his  debts. 

In  Massachusetts,  if  the  grantor  be  deeply  indebted,  his  exist- 
ing creditors  may  avoid  his  gift. — Parknian  v.  Welch,  19  Pick. 
231.  See  the  American  cases  collected  io  1  American  Leading 
Cases,  and  in  Van  Wyck  v.  Seward  et  at.,  18  Wend.  375,  per 
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Bronson.  J.,  whose  opinion  is  an  unanswerable  argument  in  fa- 
vor of  the  doctrine  as  asserted  in  Read  v.  Livingston. 

Now  an  exception,  hedged  about  with  so  many  qualifications 
of  a  vague,  general  and  indefinite  character,  and  which  must  of 
necessity  be  as  uncertain  in  its  application  as  its  limits  are  un- 
defined and  indefinable,  can  never,  in  our  judgment,  rise  to  the 
dignity  of  a  law.  Moreover,  it  trenches  upon  that  stern  princi- 
ple of  justice  and  sound  legal  morality,  which  requires  that  we 
should  discharge  our  obligations  to  others  before  we  gratuitous- 
ly enrich  even  the  most  cherished  objects  of  our  bounty. 

e ,  "The  relaxation,"  says  Chancellor  Kent,  "goes  to  destroy 
conservative  principles  and  to  commit  sound,  wholesome,  and 
stern  rules  of  law  to  the  popular  disposal  and  unstable  judgment 
of  jurors,"  and  he  designates  it  an  '■'•  enervating  infirmiuj.'''' — 2 
Kent's  Com.,  note  to  pages  242-3,  6th  ed. 

In  Miller  v.  Thompson,  3  Port.  206,  Saffold,  C.  J.,  said: 
"Under  a  practice  of  this  kind"  (alluding  to  the  uncertainty  in 
giving  effect  to  such  exception,)  "I  think  we  might  expect  a  dif- 
ferent rule  of  right  from  each  several  trial,  and  that  it  would  be 
impossible  to  establish  anything  like  certainty  or  uniformity  of 
title,  under  voluntary  conveyances."  In  the  case  last  cited,  this 
court,  overruling  the  previous  decision  of  Toulmin  v.  Buchan- 
an's Ex'rs.,  1  Stew.  67,  affirm  the  doctrine  of  Read  v.  Living- 
ston, and  hold  that  a  voluntary  conveyance  of  property  by  a 
father  to  his  children  is  utterly  void  as  against  the  existing  credi- 
tors of  the  father,  and  such  is  now  the  well  settled  doctrine  of 
this  court. — Cato  v.  Easly,  2  Stew.  214;  Moore  v.  Spence,  6 
Ala.  506;  Costillo  &  Keho  v.  Thompson,  9  ib.  937 ;  High  v. 
Nelms,  14  ib.  350.  We  have  thus  dwelt  upon  this  point,  not 
that  we  had  any  difficulty  in  regard  to  it,  but  because  it  is  sug- 
gested we  are  following  an  exploded  doctrine.  We  regret  to 
express  our  fears  that  with  the  exception  of  the  courts  of  two  or 
three  States  in  the  Union,  we  struggle  alone  for  the  advocacy 
of  this  simple  rule,  shorn  of  all  enervating  qualifications,  but  be- 
lieving it  to  be  the  law,  and  that  it  was  so  construed  by  the  courts 
of  England  at  the  time  designated  in  this  bill  of  exceptions,  we 
shall,  nevertheless,  maintain  it  with  becQming  firmness. — See 
O'Daniel  v.  Crawford,  4  Dev.  97  ;  Kissam  v.  Edmundson  et  al., 

r  1  Iredell's  Equity  Rep.  180;   Bogard  v.  Gardley,  4  Smedes  & 

*  Mar.  302. 
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The  charge  of  the  court  below,  on  the  main  point  in  the 
cause,  and  that  upon  which  we  apprehend  the  case  will  turn, 
was  in  accordance  with  the  views  we  have  here  expressed,  and 
was,  in  our  opinion,  correct.  We  deem  it  unnecessary  to  no- 
lice  the  other  questions  argued  before  us,  as  they  will  not  likely 
arise  upon  a  subsequent  hearing. 

For  the  error  first  noticed,  the  judgment  must,  however,  be 
reversed,  and  the  cause  remanded.  h 
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DRAKE  vs.  MOORE. 

1.  The  trtstec  in  a  deed  of  trust  for  the  benefit  of  creditors,  when  sued  at  law 
by  one  of  the  cestuis  que  trust,  may,  with  the  assent  of  the  grantor,  defeat 
a  recovery  by  showing  that  the  security  was  obtained  by  fraud  or  that  the 


debt  has  been  paid. 


Error  to  the  Circuit  Court  of  Perry.  Tried  before  the 
Hon.  Geo   D.  Shoriridge.  ,, 

Garrot,  for  the  plaintiff  in  error. 

John,  for  the  defendant.  u 

DARGAN,  C.  J. — On  the  trial  of  this  case,  which  was  an 
action  of  assumpsit  by  the  defendant  against  the  plaintiff  in  error, 
for  money  had  and  received,  the  plaintiff  below  introduced  as 
evidence  a  deed  of  trust,  executed  by  Robert  Smith  to  Joseph 
J.  Drake,  the  defendant,  which  recited  that  the  said  Robert 
Smith  was  indebted  to  the  said  Drake  in  the  sum  of  three  hun- 
dred and  eighty-five  dollars  and  eighty-three  cents,  by  a  promis- 
sory note,  and  also  to  Nathaniel  T.  Moore,  the  plaintiff,  by  a 
judgment,  rendered  by  a  justice  of  the  peace  in  the  State  of 
Tennessee,  for  ninety-six  dollars  and  thirty-eight  cents,  against 
Wra.  P.  Smith  and  Thomas  Hill  in  favor  of  Joseph  Mason,  in 
the  year  1S37,  which  had  been  staid  by  the  said  Robert  Smith, 
who  thereby  became  liable  for  the  same,  upon jfirhich  judgmepr^.. 
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a  suit  had  been  commenced  in  the  County  Court  of  Perry,  in 
the  name  of  Mason,  for  the  use  of  said  Moore,  against  the  s?id 
Robert  Smith;  and  in  consideration  of  said  indebtedness  the 
grantor  conveyed  certain  property  to  Drake,  authorising  him  to 
sell  the  same  and  from  the  money  arising  from  the  sale  to  pay 
and  satisfy  debts.  The  plaintiff  also  proved  that  the  property 
had  been  sold  and  that  the  proceeds  were  sufficient  to  pay  the 
debts  in  full,  and  that  before  this  suit  was  brought  the  plaintiff 
had  demanded  payment  of  the  defendant.  The  defendant  then 
proved  that  he  had  been  notified  by  Robert  Smith,  the  grantor, 
not  to  pay  this  debt,  and  also  introduced  proof  tending  to  show 
that  the  judgment  had  been  paid  in  Tennessee,  in  the  year  183S, 
by  the  principal  debtor,  and  further,  that  the  transcript  on  which 
the  suit  had  been  commenced  in  the  County  Court  of  Perry, 
was  a  forgery.  There  was  no  proof  of  any  assignment  or  trans- 
fer of  the  judgment  by  Mason  to  the  plaintiff,  further  than  the 
suit  that  had  been  commenced  in  the  County  Court  of  Perry,  in 
the  name  of  Mason  for  the  use  of  the  plaintiff.  It  was  also 
shown  that  this  transcript  of  the  judgment  had  been  shown  to 
the  grantor  before  the  deed  of  assignment  was  executed,  and  he 
had  been  induced  to  secure  this  debt,  in  consideration  of  indul- 
gence given  to  him  on  another  debt  he  owed  to  the  plaintiff, 
Moore. 

Upon  this  evidence  the  court  charged  the  jury  that  neither 
fraud  in  obtaining  the  deed  of  trust,  nor  the  payment  of  the  judg- 
ment, would  constitute  a  defence  to  the  action  at  law.  To  this 
charge  the  defendant  excepted  and  now  assigns  it  as  error. 

It  is  not  denied  but  that  if  one,  acting  under  the  belief  that 
he  is  liable  for  a  debt,  makes  provision  for  its  payment  by  ex- 
ecuting a  deed  of  trust  upon  property,  still  he  may  show  that  the 
debt  is  not  in  fact  due,  and  thus  avoid  its  payment.  But  it  is 
argued  that  the  trustee  cannot  make  this  defence  at  law,  evea 
with  the  assent  or  under  the  instructions  of  Smith,  the  grantor. 
To  this  argument  we  cannot  assent.  We  admit  that  the  trustee 
coiild  not,  in  opposition  to  the  wishes  of  the  grantor,  or  without 
bis  consent,  deny  the  existence  of  the  debt,  unless  the  payment 
of  it  would  operate  as  a  fraud  upon  the  rights  of  other  creditors 
secured  by  the  deed;  but  under  the  instructions  of  the  grantor 
not  to  pay  it,  the  trustee  may  resist  the  payment,  if  the  grantor 
himself  could.     In  the  case  of  Dunklin  v.  Wilkins,  5  Ala.  199, 
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it  appeared  that  the  plaintiff  claimed  title  to  the  slaves  through 
Judge,  who  was  the  original  owner  of  them.  They  had  been 
kept  in  the  possession  of  Dunklin  as  the  agent  of  Judge,  and 
during  the  time  they  were  in  Dunkin's  possession,  Wilkins  ob- 
tained from  Judge  a  bill  of  sale  for  them,  but  under  the  instruc- 
tions of  Judge,  Dunklin  refused  to  deliver  them  on  demand  to 
Wilkins.  Upon  this  refusal  Wilkins  brought  an  action  of  deti- 
nue, which  was  defended,  on  the  ground  that  the  bill  of  sale  was 
obtained  from  Judge  by  fraud.  The  court  held  that  the  defend- 
ant could  resist  a  recovery  on  the  ground  of  the  fraud,  as  he  held 
the  slaves  as  the  agent  of  Judge,  and  defended  the  suit  under 
his  instructions,  but  admitted  that  he  could  not  have  availed  him- 
self of  the  fraud  had  he  not  defended  under  the  instructions  of 
the  owner.  This  authority,  we  think,  conclusive  of  the  ques- 
tion before  us;  for  although  the  defendant  does  not  stand  in  the 
relation  of  an  agent,  yet  he  occupies  the  position  of  a  trustee,  not 
only  in  reference  to  the  plaintiff,  but  also  towards  Robert  Smith 
the  grantor  in  the  deed  of  trust,  for  the  object  of  the  deed  was 
only  to  secure  the  debts,  and  the  surplus,  if  any,  was  to  returned 
to  him.  In  all  such  deeds  the  trustee  owes  duties  to  the  grantor, 
as  well  as  to  the  creditors  secured  thereby,  and  he  ought  to  pro- 
tect the  rights  of  the  one,  as  well  as  of  the  other.  Indeed,  it  is 
the  duty  of  a  trustee  to  protect  the  rights  of  all  who  are  interest- 
ed in  the  trust  fund,  and  if  the  grantor  has  been  Induced  to  se- 
cure a  debt,  upon  the  supposition  that  he  is  bound  for  its  pay- 
ment, and  it  afterwards  appears  that  the  debt  has  been  paid,  we 
can  see  no  reason  why  he  may  not  defend  against  it  at  law  through 
the  trustee,  for  the  defence,  if  successful,  would  enure  to  his 
benefit  and  not  to  the  benefit  of  the  trustee.  In  the  case  of  Dunk- 
lin V.  Wilkins,  the  defence  was  made  through  an  agent,  and  for 
the  benefit  of  the  principal;  here  it  was  ofiered  to  be  made 
through  a  trustee  and  for  the  benefit  of  one  of  the  cestuis  (pie  trust. 
There  is  no  distinction  in  principle  between  the  two  cases. 

I.  however,  think,  that  the  court  erred  for  another  reason. , 
The  plaintiff  was  entitled  to  maintain  the  action  only  on  the 
ground  that  the  defendant  had  money,  which,  €X  equo  et  bonoi 
he  (the  plaintiff,)  was  entitled  to. — Hitchcock  et  al.  v.  Lukena 
&;  Son,  S  Port.  333,  and  ca«es  there  cited.  This  being  the 
ground  of  the  action,  any  evidence,  which  tended  to  show  that ' 
he  ought  not,  ex  equo  ct  bono,  (o  recover,  is  admissible  to  defeat 
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the  suit;  for  the  same  principle  that  enables  the  plaintiff  to  re- 
cover in  this  action  may  be  invoked  by  the  defendant  to  defeat 
the  action  in  the  whole  or  in  part. — Eddy  v.  Smith,  13  Wend. 
488;  Hall  v.  Shultz,  4  Johns.  240,  and  note.  If  the  judgment 
in  fact  had  been  paid  by  the  principal  debtor,  then  it  would  be 
inequitable  to  compel  Robert  Smith  the  security  to  pay  it  again, 
and  when  it  was  shown  that  the  defence  was  made  under  his  in- 
structions and  for  his  benefit,  I  think  it  was  then  shown  that  the 
plaintiff  ought  not  ex  equo  et  bono  to  recover. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


MATLOCK  vs.  THOMPSON  et  al. 

1.  By  going  to  trial  in  a  proceeding  for  a  forcible  and  unlawful  detainer 
without  objection  to  the  complaint,  defects  of  form  are  cured  and  cannot  be 
insisted  on  in  this  court. 

2.  An  allegation  that  the  defendant  "forcibly  and  unliawfully  detains  and 
keeps  possession"  of  the  premises,  "detaining  and  holding  the  same  by  such 
words,  circumstances,  or  actings,  as  have  a  natural  tendency  to  excite  fear 
and  apprehension  of  danger,"  is  a  sufi&cient  allegation,  under  the  statute, 
of  a  forcible  detainer. 

3.  Neither  is  the  mere  refusal  of  the  defendant  to  deliver  possession  of  the 
premises,  when  demanded,  nor  his  declaration  to  a  third  person  that  he  had  • 
gotten  possession  of  property  which  was  his  own,  and  he  intended  to  hold  it; 
if  he  could,  sufficient  evidence  offeree  to  support  the  complaint  for  a /orciWe 
detainer. 

Error  to  the  Circuit  Court  of  Mobile.  Tried  before  the 
Hon.  John  Bragg. 

Stewart,  for  the  plaintiff  in  error. 

W.  G.  Jones,  for  the  defendants. 

PARSONS,  J. — This  suit,  in  which  the  defendants  in  error 
were  plaintiffs  below,  was  commenced  and  prosecuted  under  the 
act  "  to  provide  a  more  efficient  remedy  in  cases  of  unlawful 
entry  and  detainer  in  the  city  of  Mobile,"  approved  March  3, 
1848.     The  plaintiffs  below  recovered  before  the  justices  of 
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the  peace  against  Matlock  alone,  and  he  brought  the  cause  to 
the  Circuit  Court  of  Mobile  by  certiorari,  where  there  was  a 
trial  de  novo  on  the  merits,  according  to  the  statute,  without  any 
objection  to  the  complaint,  process,  or  other  proceedings  before 
the  justice.  The  defendant  below  might  have  demurred,  under 
the  7th  section  of  the  statute,  to  the  complaint,  in  the  Circuit 
Court,  as  if  it  had  been  an  original  cause  there,  but  he  omitted 

^  I  this,  and  consequently  waived  every  objection  to  the  form.— 

'  Wright  V.  Lyie,  4  Ala.  112. 

2.  We  think  there  is  a  cause  of  action  stated  in  the  com- 
plaint; the  precise  allegation  is,  that  the  plaintiffs  below  "were 
seized  in  their  own  demesne  as  a  fee,  and  in  possession  of'  &c., 
describing  the  land,  "  and  being  so  possessed,  on  the  day  and 
year  aforesaid,  they  so  continued  in  possession  of  the  premises 
uniir'  the  defendants,  whose  names  are  mentioned,  with  the  date 
and  venue,  "unlawfully  entered  thereupon,  and  forcibly  and 
unlawfully  detain  and  keep  possession  of  the  lands,  appurte- 
nances and  tenements,  detaining  and  holding  the  same,  by  such 
words  and  circumstances,  or  actings,  as  have  a  natural  tendency 
to  excite  fear  and  apprehension  of  danger."  In  Hufiaker  v. 
Boring,  8  Ala.  87,  which  was  an  action  of  forcible  entry  and 
detainer,  it  was  determined  that  an  allegation  in  the  complaint 
similar  to  the  one  just  quoted,  beginning  with  the  words,  "and 
forcibly  and  unlawfully  detains  and  keeps,"  was  sufficient.  The 
act  of  134S  refers  to  and  adopts  mainly,  the  general  statute  of 
1805,  (Clay's  Dig.  250,)  which  gives  the  action  of  forcible  entry 
and  detainer.  By  the  2d  section  of  that  act,  a  party  may  have 
that  remedy  although  the  entry  was  peaceable,  if  followed  by 
certain  acts  or  indications  of  force.  The  3d  section  applits 
more  fully  to  a  lawful  or  peaceable  entry,  after  which  there  is  a 
holding  unlawfully  and  forcibly,  and  that  section  declares  a  hold- 
ing or  detainer  to  be  forcible  by  any  words  or  circumstances,  &c., 

.  that  will  make  an  entry  forcible.  The  5ih  section  provides,  for 
the  case  of  unlawful  detainers.  The  7th  section  prescribes  the 
proceedings  to  be  had  when  there  is  a  complaint,  specifying  the 

''lands,  Scc.f  so  forcibly  entered  upon  and  detained,  or  forcibly  or 
unlawfully  detained  ;  and  the  pleas,  by  another  part  of  the  act, 
are  the  same  in  all  the  cases,  without  any  material  difierence  la 
the  subsequent  proceedings.  There  is  enough  alleged,  as  may 
be  seen  from  the  language  of  the  complaint  and  the  statutes  to 
4U 
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which  we  have  adverted,  to  constitute  a  cause  of  action.  And 
if  there  is  any  question  as  to  the  right  to  join  several  causes  in 
the  same  complaint,  it  is  too  late  to  make  it  for  the  first  time  on 
error,  and  after  verdict. 

3.  The  plaintiffs,  on  the  the  trial  in  the  Circuit  Court,  proved 
that  they  had  possession  of  the  lot  in  controversy,  by  themselves 
and  their  agents,  from  1845  until  the  7th  January  1849,  when 
Matlock  went  into  possession.  A  carpenter  in  the  employ  of 
the  plaintiffs  had  a  few  days  previously  left  the  house  with  the 
windows  and  doors  fastened,  the  latter  by  a  piece  of  plank  nail- 
ed across  it  outside,  the  same  being  untenanted  at  the  lime. 
The  house  was  closed  as  mentioned,  after  the  carpenter  had 
made  some  repairs  for  the  plaintiffs,  and  at  their  request.  There 
was  other  evidence  of  the  possession  of  the  plaintiffs,  but  it  is  not 
necessary  to  state  it.  It  does  not  appear  how  Matlock  got  into 
possession,  but  he  told  one  of  the  witnesses  that  he  obtained 
possession ;  that  the  property  was  his,  and  be  intended  to  keep 
it  if  he  could.  On  the  trial  Matlock  applied  for  a  continuance 
on  the  ground  of  the  absence  of  the  witnesses,  by  whom  he  ex- 
pected to  prove  that  the  house  and  premises  were  open,  unoc- 
cupied, and  the  doors  not  locked  or  fastened  ;  that  it  was  empty, 
and  to  all  appearance,  the  premises  abandoned,  that  he  entered 
peaceably  and  quietly,  no  one  being  there  and  the  premises  va- 
cant; that  he  entered,  claiming  them  as  his  own,  or  having  a 
right  to  the  possession.  This  was  admitted  to  be  read  as  evi- 
dence in  lieu  of  the  absent  witnesses. 

The  plaintiffs'  witnesses,  on  cross  examination,  proved,  that 
previously  to  the  possession  of  the  plaintiffs  in  1845,  Matlock 
and  his  wife,  and  the  other  defendants,  were  in  possession  and 
had  been  for  some  time,  and  that  they  got  possession  from  one 
Nicholas,  who  had  for  a  long  time  before  been  in  possession. 
This  is  the  substance  of  all  the  evidence,  as  we  understand  the 
bill  of  exceptions,  that  went  to  the  jury,  except  a  demand  of 
possession  and  simple  refusal,  before  this  suit  was  brought.  We 
think  the  plaintiffs  proved  their  possession  sufficiently,  but  it  is 
■ecessary  to  advert  to  some  of  the  opinions  of  the  Circuit  Court 
upon  the  evidence.  Matlock's  counsel  requested  the  court  to 
charge  the  jury,  that  the  question,  as  to  how  Matlock  entered 
the  house,  was  not  the  question  before  them,  and  that,  to  au- 
thorise a  finding  for  the  plaintiffs  (below.)  it  must  appear  from 
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^^ihe  evidence  that  there  was  a  holding  of  the  possession  or  de- 
taining by  force;  that  a  mere  demand  of  possession  by  the  plain- 
tiffs, and  refusal  to  deliver  the  possession  by  the  defendant,  would, 

,  not  be  sufficient  evidence  of  a  forcible  detainer;  that  proof  thai 

. jdefendant  said  to  a  stranger  to  the  parties  and  in  conversation 
with  him,  plaintiffs  below  not  being  present,  that  he  had  got 
possession  of  the  property,  which  was  his  own,  and  that  he  intended 
to  hold  it  if  he  could,  was  not  sufficient  evidence  of  forcible 
holding  to  sustain  the  complaint.  But  the  court  refused  to  give 
any  of  these  charges,  except  the  first,  to  wit,  that  a  holding  by 
force  was  necessary,  which  was  given,  with  this  qualification, 
that  a  demand  of  the  possession  of  the  premises  by  the  plaintiffs 
and  refusal  by  the  defendant  to  surrender  was  sufficient  evidence 
of  forcible  detaining  to  support  the  complaint  of  forcible  detain- 
er, and  that  no  farther  proof  of  force  was  necessary  to  satisl'y  that 
allegation  of  the  complaint,  to  all  of  which  the  defendant  below 
excepted. 

,^  I  think  the  whole  opinion  given  in  the  qualification  just  stated 
is  erroneous.  The  circuit  judge  was.  perhaps,  misled  by  the 
language  of  two  cases  decided  by  our  predecessors,  in  which, 
however,  I  do  not  think  the  precise  question  arose  or  was  in- 
tended to  be  decided.  The  first  of  the  cases  is  Wright  v.  Lyie, 
4  Ala.  112.  It  is  stated  in  the  head  note  that  a  possessioa 
peaceably  acquired  will  be  converted  into  a  forcible  and  unlaw- 
ful detainer,  by  a  refusal  to  yield  the  premises  on  demand  and 
forcibly  relaining  them. 

In  that  case  the  complaint  stated  that  the  defendant  unlawful- 
ly entered  and  forcibly  and  unlawfully  detains  and  keeps  pos- 
session of  said  lands  and  appurienances,  &c.     On  the  trial,  the 

.defendant  asked  a  charge  *'  that  as  there  was  no  proof  intro- 
duced to  show  that  the  defendant  manifested  any  force  in  word 
or  action,  they  could  not  find  the  defendant  guilty  of  a  forcible 
entry  or  detainer,  or  of  a  forcible  detainer,  which  charge  the 
court  refused  to  give."  In  reference  to  this  charge  and  another, 
it  was  observed  by  the  judge  who  gave  the  opinion  in  this  court 
— '*  What  the  evidence  was  in  this  case  we  are  not  informed, 
as  it  is  not  set  out  in  the  record,"  and  then  he  mentioned  what 
was  stated  in  the  complaint,  and  added,  "if,  therefore,  the  de- 
fw'ndant  obtained  peaceable  possession  of  the  premises,  his  refu- 
sal to  yield  the  possession  on  demand,  and  forcibly  retaining  it, 


C04  ■'        -ALABAMA/-^ 


Matlock  T.  Thompson  et  al. 


would  be  a  forcibfe  detainer/^  Now,  it  wiff  be  observed,  thai 
t!ie  attorney  before  the  jostfce  of  ilie  peace,  whoasked  ?Fiecharge» 
assumed  ilvat  there  was  n&  proof  of  force.  If  there  was  really 
no  proof  of  the  kind,  ibe  refusal  of  the  Justice  to  give  tlie  charge 
was  fanly  before  this  court.  Btit  «  was  observed  in  this  court: 
*'  What  the  evidence  was  in.  th»  case  we  are  not  informed.'* 
That  was  saying  iir  effect,  that  Ft  cfoes  not,  tKere(<>re,  appear, 
that  the  justice  erred  in  refusing  the  cliarge  rer^uested,  because 
it  was  abstiract:  so  far  as  the  record  shows.  But  the  court  re- 
f.,'redtotbe  coavplalnt,  which,  among  o<her  things,,  stated"  a  forci- 
ble detainer,,  aad  said,  ''•pf,  tfierefore,.  the  defe.«<iant  obtained 
peaceable  possession  of  the  premises,  bis  refusal  to  yield  the 
possession  on  demand,  and  forcibly  retainirig  it,^  wsuld  be  a 
fuEcible  detainer.*''  So  that  the  court  here  did  not  say  or  de- 
cide' tbst  a  refusal  to  yieLd  possession  on  demar/d  would  be  a 
forclhte  detainer,  bet  the  •'  forcibfy  detai«ing  it'*  was  also  neces- 
sary to  constitute  a  forcible  detainer,  and  the  kind  or  quantum 
oi'  the  fotce  was  passed  ever,  ss  it  was  not  necessary  in  that 
case  to  mention  them..  That  case,  then,  as  a  support  to  the 
opinions  of  the  circuit  Judge  in  this  case,  an»eunts  t«  no- 
thing. 

Ilie  next  is  the  case  of  Huffaker  v.  Borings  S  AIa.S7,  whrch 
was  ii  ca^e  of  forcible  entry  and  detainer,  in  which  the  complain- 
ant, after  stating  the  forcible  entry  and  detainer  of  the  premise?, 
alleged  the  "  detaining  and  holding  the  same,  by  snch  word?, 
circumstances  or  actings,  as  had  a  natural  tendevi'^.y  to  excite 
fear,  or  apprehension  of  danger."  It  was  iu  respect  of  the  com- 
plaint, if  to  any  thing  in  the  reported  facts  of  the  case,  tiiat  the 
court  observed:  -'In  respect  to  the  quantum  of  force  necessary 
lo  sustain  the  proceeding  for  a  forcible  entry  and  detainer,  it  has 
been  held  that  the  bare  entry  on  the  possession  of  anotlier  (with 
or  without  title,)  without  his  consent  is,  in  contemplation  of  law, 
a  forcible  entry,'* — citing  4  Bibb's  Rep.  308,  4^20  ;  3  Marsh. 
347;  and  adding:  "So,  a  naere  refusal  to  restore  the  premises, 
is  in  itself  force,  within  the  statute."' — Citing  Ewing  v.  Bowling, 
''  2  Marsh.  25.  and  Swartswekler  v.U.  S.  Bank,  1  J.  J.  Maisb.  44, 
Now,  in  the  opinion  from  which  this  extract  is  made,  our  prede- 
cessors only  stated  what  had  been  held  in  Kentucky,  and  cited 
tiie  cases.  The  last  of  those  cases,  (Swartswelder  v.  U.  S. 
Bank,  1  J.  J.  Mash.  44,)  gives  the  clue  to  them  all,  as  it  s^- 
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pears  tljey  were  founded  on  a  Kentucky  statute,  differing  :no^i 
esseniially  from  ours,  and  also  from  the  En^ish  and  IVew  Yoilc 
statutes. 

The  Kentucky  statute  declares;  as  the  case  in  1  J.  J.  Marshall 
shows,  "fiiat  the  forcible  entry  meant  by  it  is  an  entry  against 
or  without  the  will  of  the  individual  in  possession."  And  the 
court  said,  "  if  tlien  an  entry  without  the  consent  of  the  possessor 
is  a  forcible  entry,  a  detention  against  his  will  must  he  a  forci- 
ble detainer."  The  first  branch  of  the  Kentucliy  doctrine  Was, 
therefore,  in  obedience  to  an  express  sratute,  and  the  second 
resuFted  from  it. 

The  complaint  in  this  case  was  of  a  forcible  and  unlawful  de- 
tainer. There  was  no  evidence  of  the  latter.  The  only  ques- 
tion is,  whether  the  bare  refusal  of  the  defendants  to  give  pos- 
session, when  demanded,  was  such  force  as  to  support  the  coin- 
pJaint  of  a  forcible  detainer.  We  think  it  wa*  not  under  our. 
statute. — See  the  People  ex  rel.  Kline  v.  Rickert,  6  Cow.  22(5, 
and  13  Johns.  340.  We  also  think  there  was  error  in  refusing 
the  charge  requested  in  relation  to  what  the  defendant  said  to  a 
stranger  in  conversation.  It  appears  that  Matlock  oft'ered  in  evi- 
dence, to  prove  his  right  of  entry,  the  decree  and  proceedings  of 
a  suit  in  chancery,  in  which  he  and  other  defendants  were  cotii- 
plainatits  and  John  P.  Nicholas  was  defendant,  which  was  reject- 
ed by  <he  (utun  and  he  excepted-  The  bill  of  exceptions  was 
pt^paced,  it  appears,  with  a  vi«w  of  attaching  a  rr,iHscript  of  that 
suit  to  it,  but  that  was  not  done.  Tlie  tninscript  does  not  ap- 
pear. We,  therefore,  cannot  deiermine  whether  there  was  error 
in  rejecting  it  or  not.  But  ft)r  the  other  errors,  the  judgment  of 
the  Circuit  Court  i^  reversed  and  the  cause  remanded. 
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1 .  AlthoTigh  a  demurrer  opens  the  pleadings  and  reaches  back  to  the  first  er- 
roi'  committed,  yet  it  cannot  be  visited,  in  favor  of  the  party  demurring, 
upon  separate  and  distinct  pleas,  on  Tshich  he  lias  previously  taken  issue. 

2.  Wliere  a  party,  irithout  objection,  takes  issue  on  a  bad  plea  and  goes  to 
trial,  he  cannot  afterwards  avail  himself  of  the  irregularity. 

3.  By  the  common  law,  when  the  plaintiff  failed  to  demur  to  the  plea  of  nil 
debet  pleaded  to  debt  on  a  specialty,  he  was  bound  to  prove  every  allega- 
tion in  his  declaration.  Our  Statute,  (Clay's  Dig.  340,  §  152,)  changes  the 
common  law  in  this  respect,  so  far  as  to  dispense  with  proof  of  the  execu- 
tion of  the  instrument  declared  on,  whether  under  seal  or  not,  unless  de- 
nied by  plea  supported  by  affidavit,  but  the  plaintiff  is  still  bound  to  pro- 
duce the  instrument  on  the  trial,  and  if,  when  produced,  it  varies  from  that 
described  in  the  declaration,  the  defendant  may  move  to  reject  it,  or  test 
its  legal  sufficiency  by  demurrer  to  the  evidence. 

4.  Whether  a  writing  sued  on  is  a  sealed  instrument  or  not,  there  being  no 
such  ambiguity  as  would  authorise  explanatory  parol  proof,  must  be  deter- 
mined by  the  construction  of  the  instrument  itself,  and  is  a  questioH  pecu- 
liarly within  tlie  province  of  the  court. 

5.  A  writing  executed  prior  to  the  statute  of  1839,  with  nothing  on  its  face 
to  indicate  that  the  parties  intended  it  to  operate  as  a  specialty,  except  a 
scroll  after  the  signature,  with  the  word  seal  written  within,  is  not  to  be 
regarded  as  a  sealed  instrument. 

6.  Where  to  a  plea  of  the  statute  of  limitations,  in  an  action  against  husband 
and  wife  for  a  debt  contracted  by  the  wife  whilst  sole,  the  plaintiff  replies 
a  subsequent  promise  by  the  defendants,  &c.,  it  is  necessary  for  him  to 
prove  a  promise  that  is  binding  upon  each,  otherwise  the  issue  is  not  sus- 
tained and  he  cannot  recover. 

7.  A  promise  by  the  husband  to  pay  the  debt  of  the  wife,  contracted  dum  sola, 
is  not  in  law  the  promise  of  the  wife,  and  will  not  take  the  demand  as 
against  her  out  of  the  influence  of  the  statute  of  limitations. 

Error  to  the  Circuit  Court  of  Marengo.  Tried  before  the 
Hon.  Geo.  D.  Shortridge. 

BvRD,  Henley  and  Vary,  for  the  plaintiff  in  error. 

Brooks  and  Manning,  for  the  defendants. 

CHILTON,  J.— This  was  an  action  of  debt  brought  by  the 
plaintiff  in  error  to  recover  of  the  defendants  upon  a  writing,  in 
the  following  form — "  $253-5. — By  the  25th  December  next,  I 
promise  to  pay  the  Thomas  J.  Moore,  administrator  of  H-  H. 
Moore,  deceased;  tweniy-five  hundred  and  thirty-five  dollars, 
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for  value  received  of  him. — Feb.  10th,  1837 — (signed)  Pene- 
lope N.  Moore — [seal."] 

The  first  count  of  the  declaration  describes  this  instrument 
as  a  writing  obligatory — sealed,  &c.  The  second  count  de- 
clares upon  it  as  a  promissory  note.  The  common  indebitatus 
counts  are  added.  The  defendants  pleaded  to  all  the  counts, 
"  that  they  did  not  owe  the  said  sums  of  money  demanded,  or 
any  part  thereof,  in  manner  and  form,"  &c.  ;  and  to  the  2d,  3d 
and  4th  counts  they  pleaded  the  action  did  not  accrue  within 
six  years  next  before  the  commencement  of  this  suit,  &c.  The 
plaintiff  took  issue  upon  the  first  plea,  and  to  the  second  replied 
that  the  defendants  did,  within  six  years  next  before  the  com- 
mencement of  the  suit,  undertake  and  promise,  &c.  Rejoinder 
that  the  said  Penelope  N.  Leseur  did  not,  while  sole  and  un- 
married, promise  within  six  years  next  before,  &c.  To  this  rejoin- 
der the  plaintiff  demurred,  and  the  court  sustained  the  demurrer. 

The  plaintiff  having  introduced  and  closed  his  testimony, 
the  defendants  filed  their  demurrer  thereto,  in  which  the  plain- 
tiff joined,  and  thereupon  the  court  adjudged  the  law  upon 
the  facts  in  favor  of  the  defendants  and  gave  judgment  against 
the  plaintiff  for  cost. 

It  appears  from  a  bill  of  exceptions,  which  it  is  agreed  shall 
be  considered  as  containing  the  facts,  as  if  set  out  in  a  demurrer 
to  the  evidence,  that  the  plaintiff  read  to  the  jury  the  note  signed 
by  Penelope  N.  Moore,  who  was  sole  at  the  time  she  gave  the 
same,  and  to  which  note,  after  the  signature,  was  a  scroll  com- 
posed of  circumflex  lines,  within  which  was  written  the  word 
*'seal."  There  was  some  evidence  from  which  a  jury  might 
infer  a  promise  on  the  part  of  Leseur  to  pay  the  debt  sued  for 
within  six  years  n^xt  before  the  commencement  of  the  suit.  At 
all  events,  we  will  consider  this  fact  as  conceded,  since  the  con- 
cession does  not  affect  the  result  of  the  cause  in  this  court.  It 
appears,  further,  that  Mrs.  Leseur  has  a  separate  estate  settled 
Uj)on  her,  and  that  her  husband  is,  and  was  at  the  time  he  ac- 
knowledged this  demand  to  be  subsisting  against  him,  her  trus- 
tee of  such  estate. 

Several  grounds  are  taken  in  this  court  by  the  counsel  for 
the  plaintiff  in  error,  why  this  judgment  should  be  reversed. 
We  have  deliberately  considered  them,  and  will  now  state,  as 
briefly  as  we  can^  our  conclusions. 
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1.  It  is  insisted  that  the  plea  of  nil  debet  to  the  first  count, 
which  is  npon  a  sealed  instrument,  is  bad,  and  that  the  de- 
murrer to  the  rejoinder  of  the  defendants  to  the  plainiiff^s 
replication  to  the  second  plea  reaches  back  to  the  first  plea, 
notwithstanding  the  plaintiff  had  taken  issue  upon  that  plea, 
raising  no  objection  whatever  to  it.  We  do  not  so  under- 
stand the  law,  as  to  the  effect  of  ti)is  demurrer.  A  demur- 
rer opens  the  pleadings  and  goes  back  to  the  first  error,  but 
we  have  nowhere  seen  it  held  that  it  could  be  visited  back  in 
Jailor  of  the  party  demurring  vfon  separate  and  totally  distinct 
jjleas,  upon  which  he  had  taken  issue,  thereby  waiving  all  objec- 
tion to  them,  and  expressly  withdrawing  them  from  the  conside- 
ration of  the  court  on  demurrer.  We  apprehend  no  such  de- 
cision can  be  found.— 1  Chitty's  PI.,  (edit,  of  1847,)  66S-9, 
and  note  1. 

2.  But  it  is  here  insisted  that  the  plea  of  nil  debet  was  no 
plea  to  the  first  count,  and  that  the  court  should  have  entered 
upon  that  count,  nil  dicit.  We  concede,  the  plea  was  bad  to 
the  first  count.  Such  have  been  our  uniform  decisions,  and  such 
was  the  practice  under  the  rules  of  the  common  law. — 1  Chitty's 
PI.  482.  But  the  plaintiff  took  issue  upon  it  without  objec- 
tion, and  went  to  trial.  It  is  then  too  late  to  object  for  such 
informality.  He  treated  it  as  a  legal  plea,  and  the  cause  under 
the  issues  presented  went  against  him  ;  he  ought  not  now  to  be 
allowed  to  allege  its  invalidity,  as  under  such  a  precedent,  a 
plaintiff  might  often  find  it  highly  advantageous  to  take  issue 
upon  a  bad  plea,  since,  if  he  lose  his  case,  he  would  be  sure  of 
setting  the  proceedings  aside.  The  court  did  not  err  in  re- 
fusing to  arrest  the  judgment,  and  of  course  should  not  have 
rendered  judgment  for  the  plaintiff.  The  case  of  Meyer  v. 
McClean,  surv.,  &c.,  1  Johns.  R.  509,  (S.  C,  2  ib.  183,)  fully 
sustains  this  view.  The  plea  must  be  demurred  to,  if  the  plain- 
tiff desires  to  object  to  it. — 2  Johns.  Cas.  257;  Bullis  v.  Gid- 
dens,  8  Johns.  R.  83.  So  when,  to  an  action  of  debt,  the  de- 
fendant pleaded  non  assumpsit,  and  issue  was  taken  and  tried,  it 
was  held  that  he  could  take  no  advantage  of  the  irregularity. — 
Stone  V.  Cover,  1  Ala.  287. 

3.  The  plaintiff  contends  that  the  plea  o^  nil  debet  admits  the 
instrument  declared  on  to  be  a  sealed  obligation,  and  that  there- 
fore the  defendant  could  not  object  to  its  legal  effect  as  such. 
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By  the  common  law,  when  the  plaintiff  failed  to  demur  to  the 
plea  of  nil  debet,  when  pleaded  to  debt  on  a  specialty,  such  as 
on  a  bail  bond,  or  bond  setting  out  the  condition  and  breach, 
&c.,  he  was  bound  to  prove  every  allegation  in  his  declaration. 
1  Chitty's  PI.  183.  Our  statute,  which  declares  that  the  court 
shall  receive  the  writing,  whether  under  seal  or  not,  as  evidence 
of  the  debt  or  duty  for  which  it  was  given,  and  that  the  defend- 
ant shall  not  deny  the  execution  of  the  same,  unless  it  be  by 
plea  supported  by  the  affidavit  of  the  party  putting  it  in.  (Clay's 
Dig.  340,  '^  152,)  changes  the  common  law  in  this  respect,  and 
in  our  opinion,  while  it  dispenses  with  proof  of  the  execution 
of  the  note  or  writing  declared  on,  the  plea  not  being  sworn  to, 
yet  the  plaintiff  is  bound  to  produce  the  instrument  as  evidence, 
and  if  that  produced  varies  from  that  described  in  the  count,  the 
defendant  may  move  to  reject  the  evidence,  or  test  its  legal  suf- 
ficiency upon  demurrer  to  it. 

4.  The  next,  and  the  important  question  in  this  case,  is, 
whether  the  note  sued  upon  is  or  is  not  a  sealed  instrument. 
This  question,  the  plaintiff  argues,  should  be  tried  by  the  jury. 
We  do  not  think  so.  It  is  peculiarly  the  province  of  the  court 
to  construe  written  instruments  and  expound  them  to  the  jury 
when  requested  to  do  so. — Long  v.  Rodgers,  17  Ala.  540; 
Bank  at  Mobile  v.  Boykin,  9  ib.  320.  If  the  court  refer  their 
construction  to  the  jury,  it  is  the  reference  to  them  of  a  legal 
question,  and  clearly  erroneous.  The  court  must  look  to  the 
instrument  itself  to  ascertain  its  character,  and  in  this  view,  it  is 
wholly  immaterial  what  the  parties  intended,  unless  the  evidence 
of  their  intention  is  found  upon  the  face  of  the  writing,  there  being 
no  such  ambiguity  as  would   authorise  explanatory  parol  proof. 

5.  We  come  then  to  consider,  what  is  the  character  the  law 
affixes  to  this  instrument.  It  is  very  clear  that  the  statute  of 
1839  can  have  no  influence  upon  this  contract,  which  was  en- 
tered into  before  it  was  passed.  That  statute  was  not  designed 
to  change  the  nature  of  contracts  already  made,  but  to  operate 
prospectively  ;  hence  the  instrument  in  question  must  be  tested 
by  the  law  which  existed  at  the  time  of  its  execution.  Thus 
tested,  we  have  no  hesitation  in  pronouncing  that  the  word  seal, 
written  in  a  scroll  after  the  signature,  without  any  thing  further 
to  indicate  the  intention  of  the  parties  to  tnake  it  a  scaled  instru- 
ment, does  not  consiilute  it  a  specialty,     'i'his  precise  question 
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came  before  the  court  at  sn  early  day,  (Lee  v.  Adkins,  Minor's 
R.  1S7,)  and  it  was  adjudged  in  accordance  with  the  view  we 
have  expressed.  The  question  again  arose  in  Carter  &  Carter 
V.  Penn,  4  Ala.  140,  and  there  it  was  held  that  although  the 
note  was  executed  since  the  statute  of  2d  Feb.  1839,  yet  the 
word  "seal,"  written  within  circumflex  lines  after  the  signature, 
did  not  constitute  it  a  sealed  instrument.  The  case  of  Linsey 
&  Atkinson  v.  The  State,  15  Ala.  43,  is  very  different  from  the 
one  before  us.  That  arose  under  the  statute  of  1839.  In  that, 
the  parties  in  the  body  of  the  instrument  gave  most  indubitable 
proof  of  their  intention  to  create  a  sealed  instrument.  They 
call  it  an  "obligation."  They  "bind  and  oblige  themselves," 
&c.  &c. ;  and  follow  the  obligation  with  their  scrolls  and  the 
word  seal  written  therein.  In  this  case  there  is  nothing  on  the 
face  of  the  instrument  to  aid  it,  and  we  cannot  agree  that  the 
fact  that  it  was  given  to  an  administrator,  whom  the  statute  re- 
quires to  take  bond,  &c.,  would  authorise  us  to  place  a  differ- 
ent construction  upon  it.  The  addition  of  administrator,  &c., 
affixed  to  the  name  of  the  payee,  the  law  considers  a  description 
of  the  person. — Peters  v.  Heydenfeldt,  3  Ala.  205;  and  for  the 
court  to  go  out  in  search  of  the  extraneous  matter  of  fact  to  as- 
certain whether  the  party  intended  the  instrument  to  operate  as 
a  parol  undertaking,  or  a  specialty,  would  be  to  throw  open  the 
door  for  parol  proof  to  vary  written  instruments,  and  to  make 
the  court  the  trier  of  such  facts  as  might  indicate  such  inten- 
tion. This  vyould  result  in  the  greatest  uncertainty  and  incon- 
venience. 

We  think  it  is  clear,  under  our  previous  decisions,  from  which 
we  are  not  at  liberty  to  depart,  as  we  should  doubtless  destroy 
rights  which  have  grown  up  under  them,  that  this  is  not  a  sealed 
instrument. 

6 — 7.  The  remaining  inquiry  is,  conceding  that  the  husband 
promised  to  pay  this  demand,  would  such  promise  under  the 
pleadings  in  this  cause,  take  the  case  without  the  influence  of 
the  statute  of  limitations,  so  as  to  authorise  a  judgment  against 
the  husband  and  wife,  or  if  not  against  both,  whether  such  pro- 
mise would  justify  the  court  in  rendering  judgment  against 
him  alone?  It  is  very  clear  that  no  judgment  could  properly 
be  rendered  in  this  case  against  the  husband  alone,  for  the  rea- 
son that  there  are  no  allegations  in  the  pleadings  which  would 
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justify  such  judgment.  The  suit  is  against  both  husband  and 
wife,  to  recover  upon  the  debt  of  the  wife,  contracted  by  her 
diim  sola,  and  for  which  he  is  sought  to  be  charged  by  reason  of 
his  internnarriage  with  her.  To  the  plea  of  the  defendants,  that " 
the  cause  of  action  did  not  accrue  within  six  years  next  before  the 
commencement  of  the  suit,  the  plaintiff  reph'ed.  that  the  defend- 
ants did  undertake  and  promise  within  six  years,  &c.,  in  manner 
and  form  as  the  plaintiff  hath  above  thereof  complained  against 
them,  and  upon  this  replication  issue  was  taken.  If  the  fact, 
set  forth  in  the  replication,  of  a  subsequent  promise,  be  not  true, 
the  plaintiff  fails  to  make  out  his  case,  and  consequently  cannot  , 
recover.  To  sustain  the  issue  in  favor  of  the  plaintiff,  it  there- 
fore becomes  necessary  for  his  counsel  to  maintain  the  proposi- 
tion, that  the  promise  of  the  husband,  after  the  marriage,  takes 
the  case  without  the  statute  as  to  the  wife.  It  will  not  do  to 
iiold  that  because  the  plea  is  entire,  and  both  the  defendants 
unite  in  it,  that  each  is  concluded  by  whatever  would  conclude- 
the  other.  However  true  this  may  be  as  a  general  rule  of 
pleading,  it  does  not  apply  to  this  case;  for  here  the  issue  is 
upon  the  replication,  which  avers  the  undertaking  and  promise 
of  both  husband  and  wife,  and  the  onus  of  proof  is  upon  the 
plalniiff.  Since,  then,  it  is  not  pretended  that  the  wife,  aside 
from  the  husband's  promise,  has  done  any  thing  to  take  the  case 
without  the  statute,  the  plaintiff  in  respect  to  his  replication 
brings  himself  within  the  influence  of  the  rule  he  invokes  against 
the  defendants,  namely,  that  the  replication  avering  the  promise 
of  both  is  entire,  and  can  alone  be  sustained  by  proof  of  such 
promise  on  the  part  of  both.  The  rule  extends  as  well  to  rep- 
lications as  to  pleas. — Truman  v.  Hurst,  1  Term  R.  40;  Web- 
ber v.  Terill,  2  Saund.  127,  note  e;  1  ib.  28,  n.  2.  So  that  the 
question  resolves  itself  into  this,  does  the  promise  of  the  hus- 
band to  pay  the  debt  of  the  wife,  contracted  dum  sula,  amount 
in  law  to  a  promise  of  the  wife,  so  as  to  take  the  demand  as 
against  them  both  out  of  the  influence  of  the  statute  of  limita- 
tions? Upon  this  point,  we  think  the  law  is  settled  against  the 
plaintiff  iti  error. — Angel  in  his  work  on  Limitations,  (p.  289,) 
says,  "A  promise  by  t!ie  husband  that  he  will  see  a  debt  paid, 
which  the  wife  contracted  when  sole,  which  has  been  barred  by 
the  statute,  will  not  remove  the  bar  in  a  suit  against  husband 
and  wife."     For  this,  he  cites  Powers  v.  Souihgale  &,  Wife,  15 
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Verm.  R.  471,  which  fully  sustains  him.  In  Pittam  v.  Foster 
ct  al.,  1  B.  &C.  247,  (S.  C.  8  Eng.  C.  L.  R.  106,)  the  Court 
of  King's  Bench  held  that  the  promise  of  a  co-obligor  did  not 
take  the  case  without  the  bar  of  the  statute  as  against  a  married 
woman,  who  executed  the  note  when  so/e,  jointly  with  the  party 
promising,  but  who  married  previous  to  such  subsequent  pro- 
mise. Abbott,  C.  J.,  said,  "  The  marriage  of  a  woman,  who 
is  one  of  several  joint  makers  of  a  note,  may  create  great  diffi- 
culties in  suing;  but  when  such  difficulties  occur,  they  must 
arise  from  the  fault  of  the  holder  of  the  note  in  not  enforcing 
payment  before  six  years  have  expii-ed."  In  that  case  the  wife 
liad  been  married  for  more  than  six  years  before  the  action  was 
commenced,  and  it  was  said  she  had  no  power  to  contract  or 
make  a  promise  after  the  marriage,  and  that  "no  one  else  could 
m#ke  a  binding  promise  for  her."  The  wife  during  the  cover- 
ture could  make  no  promise  which  could  be  enforced  m  a  court 
of  law;  mucii  less  then  could  a  binding  promise  be  implied  by  law 
from  the  promise  of  the  husband,  either  expressly  made  or  infered 
from  his  having  charged  the  plaintiff  with  the  assets  for  which 
the  note  was  given,  in  the  settlement  had  in  the  Orphans'  Court. 
See,  upon  this  point,  Kline  v.  Guthart,  2  Penn.  R.  490;  Angel 
on   Lim.  289;  Clancey's  H.  &  W.  173. 

The  case  of  Powell  v.  Powell,  10  Ala.  900,  does  not  mili- 
tate against  the  view  here  taken.  In  that  case,  it  was  held  that 
the  admissions  of  the  husband,  made  in  a  conference  with  the 
supposed  debtor  to  the  wife,  arising  out  of  transactions  with  her 
while  sole,  that  nothing  was  due,  cast  upon  her  the  burthen  of 
showing  that  the  parties  were  mistaken.  The  husband  has 
power  to  release  or  discharge  the  debtor  from  liability  on  choses 
in  action  accruing  to  the  wife  while  sole,  (Clanc.  H.  &  W.  110.) 
and  his  admission  during  the  coverture,  that  nothing  was  due 
him  in  her  right,  may  well  be  received  against  her  after  the 
termination  of  the  coverture;  but  it  is  quite  a  different  question 
whether  he  can  create  a  liability  upon  the  wife,  or  revive  an 
extinguished  liability,  so  as  to  charge  her  in  a  court  of  law, 
either  vviih  or  without  her  consent.  That  he  occupies  the  rela- 
tion of  trustee  of  her  separate  estate,  makes  no  difference  . 
whatever,  so  far  as  the  legal  remedy  is  concerned.  It  is  only 
in  a  court  of  equity  that  she  can  be  treated  as  though  she  were 
sole,  in  respect  of  her  separate  estate.     We  would  not,  however, 
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have  any  thing  we  have  said  construed  into  an  iniimatiG'n  that 
the  facts  of  this  case  will  justify  relief  in  a  court  of  equity.  We 
have  not  examined  that  question,  and  it  wodd  be  improper  to 

'  express  any  opinion  in  relation  to  it. 

It  follows  from  the  views  we  have  expressed,  that  the  court 

"  did  not  err  in  giving  judgment  upon  the  demurrer  for  the  de- 
fendants below.     It  is  therefore  affirmed. 


'  LOCKETT  vs.  HOWZE.  ^«^ 

I.  Wbere  the  payee  of  a  note^  not  payable  in  Bank,  assigns  it  for  value  and 
b:nii3  himself  "for  the  payment  of  the  same  until  paid,"  the  necessity  of 
suit  against  the  uinker  at  the  first  court  tb  which  suit  can  be  brought  is 
thereby  waived,  and  his  liability  is  complete,  whenever  the  endorsee  shaU 
have  exhaiuted  his  Legal  remedy  against  the  maker. 

Errok  to  the  Circuit  Court  of  Perry.     Tried   before  the 
.  Hon.  John  D.  Phelan. 

A.  B.  Moore,  for  the  plainiifF  in  error. 

Garrott,  for  the  defendant.  •  • 

DARGAN,  C.  J. — The  defendant  demurred  to  the   ffrst 

count  of  the  declaration,  which  demurrer  was  sustained,  and  this 

is  one  of  the  assignments  of  error.    This  count  describes  a  note  for 

two  hundred  and  seven  dollars  and  sixty-six  cents,  made  by 

Woodson  Daniel,  payable  to  the  defendant,  dated  the  11th  of 

May  1842,  and  due  on  the  first  of  January  1S43.     On  the  lOtli 

■  of  June  1842,  the  defendant  endorsed  this  note  to  the  plaintiff 

in  the  following  language:  "I  assign  the  within  note  to  T.  11. 

•-.  Lockett  for  value  received,  and  hold  myself  bound  for  the  pay- 

p.nent  of  the  same  until  paid."     It  is  also  alleged  that  suit  was 

-  commenced  against  the  maker  to  the  January  Term  of  the  Coun- 

>  ly  Court  1845,  and  judgment  obtained  against  him,  upon  which 

(.execution  had  been  issued  and  returned  uo  properly  found.  '  it 
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is  then  avered  that  the  note  has  not  heen  paid  by  the  maker  and 
that  he  is  unable  to  pay  it,  and  the  count  then  concludes  with 
the  super  se  assumpsit. 

It  is  not  contended  that  this  count  is  sufficient  to  charge  an 
endorser,  whose  liability  to  pay  was  to  become  absolute  by  the 
performance  of  the  usual  conditions.  But  it  is  insisted  that  the 
defendant,  by  his  endorsement,  either  assumed  an  absolute  and 
unconditional  liability,  or  if  a  suit  against  the  maker  and  a  return 
of  no  property  was  a  condition  precedent  to  the  plaintiff's  right 
of  action  against  the  defendant,  still  under  this  endorsement  he 
inay  be  charged,  notwithstanding  the  suit  against  the  maker  was 
not  commenced  until  two  years  after  the  maturity  of  the  note. 
The  contract  of  an  endorser  is  conditional,  and  the  holder  must 
strictly  comply  with  the  conditions  in  order  to  render  the  en- 
dorser's liability  absolute.  But  as  these  conditions  are  intended 
for  the  benefit  of  the  endorser,  he  may  waive  them,  either  by  his 
contract  of  endorsement  or  otherwise. — Story  on  Bills,  §  215. 
Il  is  true,  that  the  conditions  upon  which  the  liability  of  an  en- 
dorser of  a  note,  not  payable  in  Bank,  is  made  to  depend,  differ 
in  this  Stale  from  the  conditions  attached  to  such  a  contract  by 
the  law  merchant.  Here  the  endorsee  must  sue  the  maker  of 
the  note  to  the  first  term  of  the  court,  to  which  he  can  be  pro- 
perly sued  after  the  endorsement  is  made,  and  upon  the  rendi- 
tion of  judgment,  he  must  issue  execution  and  have  it  returned 
by  the  proper  officer  no  property  found;  and  if  suit  be  not 
brought  to  the  first  court,  the  endorser  is  discharged  from  liabili- 
ity,  unless  it  was  delayed  with  his  consent. — Clay's  Dig.  383. 
But  these  conditions  precedent  to  the  liability  of  an  endorser 
may  as  well  be  waived  by  him  as  the  conditions  of  demand  and 
notice  required  by  the  law  merchant;  and  I  think  the  defendant 
by  his  contract  has  waived  them,  and  that  he  assumed  an  abso- 
lute and  unconditional  obligation  to  pay  the  money,  unless  il 
was  paid  by  the  maker.  This  was  the  only  contingency  to  his 
(the  defendant's,)  absolute  liability.  We  must  always  ascer- 
tain the  liability  of  a  party  by  the  extent  and  nature  of  his  con- 
tract. The  obligation  assumed  by  the  defendant  was,  that  he 
was  bound  for  the  payment  of  the  note  until  it  was  paid.  Unless 
therefore,  the  note  was  paid,  the  defendant  was  bound  to  its  pay- 
ment, for  this  was  the  extent  of  his  obligation,  and  that  being  his 
obligation,  it  is  only  necessary  to  aver  that  the  note  was  not  paid 
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by  ihe  maker;  this  averment  shows  the  defendant's  liability.  In 
the  case  of  Allen  v.  Rightmere,  20  Johhs.  364,  the  defendant 
endorsed  a  note  in  the  following  words:  "For  value  received, 
I  assign,  sell,  and  guarantee  the  within  note  to  John  Allen  or 
bearer."  The  court  said  that  it  was  the  duty  of  the  maker  to 
pay  the  note  at  maturity,  and  if  he  failed  to  do  it,  the  endorser 

*  was  absolutely  and  unconditionally  bound.     So  in  the  case  be- 
'  fore  us,  the  endorser  is  bound  until  the  note  is  paid,  and  if  the 

maker  fail  to  pay,  he,  the  endorser,  must. 

We  think  the  court  erred  in  sustaining  the  demurrer  to  the 
first  count  in  the  declaration,  and  it  is  not,  therefore,  necessary 
lo  examine  any  other  question,  for  the   view  here  taken  shows 
^  that  the  defendant  is  liable  for  the  payment  of  the  note. 

CHILTON,  J. — It  is  clear  in  this  case  that  by  the  endorse- 
'  ment,  the  holder  or  endorsee  was  relieved  of  the  necessity  of 
sueing  the  maker  to  the  first  court,  but  I  am  not  prepared  to  say 
that  he  may  maintain  his  action  without  taking  any  steps  to  re- 
cover the  amount  of  the  maker.  This  point  is  not  necessarily 
involved  in  the  case  before  us,  as  there  has  been  a  suit  and  a  re- 
'  turn  of  no  property  against  the  maker,  and  I  prefer  resting  my 
concurrence  in  the  result  attained  by  the  Chief  Justice  upon  the 

*  whole  case,  without  expressing  any  opinion  as  to  whether  this 

*  tction  could  be  maintained  in  the  absence  of  any  proceedings  by 
-  ihe  endorsee  against  the  maker.  '* 

PARSONS,  J. — I  concur  in  the  result,  but  agree  with  my 
brother  Chilton  in  the  propriety  of  limiting  the  opinion,  so  as 
to  rest  it  upon  the  whole  case  made  by  the  record. 
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1.  The  absence  of  a  party  from  the  State  cannot  be  proved  by  general  reputa- 
tion. 

2.  The  payee  of  a  bill  is  a  competent  ■witness  for  the  drawer,  in  a  suit 
against  him  by  the  endorsee,  to  impeach  its  validity. 

o.  The  provision  in  the  statute  of  limitations  (Clay's  Dig.  827,  §  84,)  which 
entitles  the  creditor  to  bring  suit  after  the  return  of  an  absent  debtor,  &c., 
applies  n»t  only  to  a  resident  debtor  who  has  temporarily  absented  himself, 
but  to  a  non-resident  who  has  come  into  the  State  for  the  first  time  after  the 
cause  of  action  accrued  ;  and  such  non-resident,  if  he  has  appeared  openly, 
not  concealing  himself  from,  nor  evading  the  creditor,  may  rely  upon  the 
time  he  has  actually  been  in  any  part  of  the  State,  although  he  be  travel- 
ling, and  although  the  creditor  has  no  actual  notice  of  his  presence. 

4.  Proof  by  the  plaintiff  that  the  defendant  was  a  non-resident  at  the  time 
the  contract  was  made,  or  the  cause  of  action  accrued,  raises  the  presump- 
tion of  continued  absence  from  the  State,  and  throws  upon  the  defendant 
the  burthen  of  showing  when  it  ceased,  and  that  he  has  actually  been  with- 
in the  State  a  sufficient  length  of  time  to  create  a  bar  under  the  statute. 

Error  to  the  Circuit  Court  of  Perry.  Tried  before  the 
Hon.  John  D.  Phelan. 

This  was  an  action  by  the  plaintiff  against  the  defendant  in 
error  a.s  the  drawer-of  a  bill  of  exchange,  dated  the  7th  August 
1840,  at  six  months  after  date.  The  suit  was  commenced  on 
the  25th  day  of  April  1848,  and  the  cause  was  tried  on  issues 
formed  on  a  special  plea  of  nan  est  factum  and  the  plea  of  the 
statute  of  limitations  of  six  years.  The  remaining  facts  of  the 
caie  will  be  sufficiently  understood  from  the  opinion  delivered 
by  the  court. 

Hugh  Davis,  for  the  plaintifFin  error. 

Garrott,  for  the  defendant. 

PARSONS,  J.— 1.  The  plaintiff  offered  to  prove  on  the 
trial  by  a  witness  that,  according  to  general  reputation  in  the 
neighborhood  of  the  defendant's  plantation,  he  was  out  of  this 
State  from  the  12th  day  of  April  to  the  17th  day  of  September 
1842,  but  the  court  rejected  the  evidence.  In  this,  we  think, 
there  was  no  error.  His  absence  might  have  been  proved  by 
positive  or  circumstantial  evidence;  it  was  a  particular  fact  upon 
which  the  rights  of  the  parties  were  to  depend  more  or  less,  and 
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it  could  not  be  proved  by  repuiatlon  or  hearsay  evidence.     No 
case,  I  believe,  has  gone  so  far. 

2.  The  payee  of  the  bill,  who  was  released  by  the  defendant, 
was  admitted  as  a  witness  for  him,  and  the  plaintiff  excepted  to 
that  also,  and  now  contends  that  he  was  iticompetent  as  a   wit- 
ness to  impeach  the  validity  of  negotiable  paper  to  which  he  ^ 
was  a  party,  on  the  ground  of  policy,  and  also  because  the  de- 
fendant by  his  plea  had  denied  the  making  of  the  bill.     The 
opinions  of  this  court,  1  Ala.  133,  and  8  ib.  13S,  and  the  cases  ' 
there  cited,  as  well  as  others,  are  authorities  in  favor  of  the  com- 
petency of  the  witness  upon  the  first  ground.     It  is  not  perceiv- 
ed that  the  witness  had  any  actual  interest  on  the  side  of  the  de-  * 
fendant,  especially  as  he  was  released,  which  distinguishes  this  ' 
case  from  Herrick  v.  Whitney,  15  Johns.  240,  and  Shaver  v.  ' 
Ehle,  16  ib.  201.     We  think  the  witness  was  competent.  ^ 

3.  The  Circuit  Court  held,  in  substance,  that  the  defendant ' 
was  entitled  to  the  benefit  of  all  the  time  that  he  was  in  this' 
State,  after  the  maturity  of  the  bill  and  before  the  suit  was' 
brought,  including  the  time  he  was  within  this  Stale  on  his  jour-"* 
neys  to  and  from  his  plantation  in  Perry  county.  It  appears^ 
by  the  evidence  that  the  defendant  resided  in  North  Carolina  at' 
and  before  the  tim«  of  the  date  of  the  bill  and  continued  to  re-^ 
side  there  until  the  fall  of  1843,  when  he  moved  to  this  State.' 
But  it  also  appears  that  for  some  years  before  the  date  of  the  ' 
bill  until  his  removal  to  this  Slate  in  the  fall  of  IS43,  he  visited^ 
his  plantation  annually,  and  remained  there  from  the  fall  till  thc^ 
spring  on  each  of  his  visits,  and  that  since  his  removal  he  hus' 
remained  in  this  State.  There  was  no  evidence  that  he  came  to,* 
remained  in,  or  left  this  State  clantlestinely  at  any  time,  or  that* 
lie  ever  evaded  the  plaintiff;  but  it  does  not  appear  that  the  plain-* 
tiff  had  notice  of  his  presence  in  this  State.      •****  *''  '**'•**  *'"  ^^ 

The  statute  is  that  if  the  debtor  be  out  of  this  State  a^  the' 
lime  of  the  cause  oT  action  accruing,  or  at  any  time  during^' 
which  a  suit  might  be  sustained  on  such  cause  of  action,  theft^ 
the  person  entitled  to  the  action  may  brit)g  the  same  again:?t  the 
debtor  after  his  return  into  this  State;  and  the  time  of  the  debt-' 
or's  absence  shall  not  be  taken  as  part  of  the  time  limited  by  the* 
act,  (Clay's  Dig.  327,  ^  S4,)  which  in  cases  like  this  is  six  years.* 
Although  the  act  uses  the  word  return,  which,  indeed;  can  have! 
a  literal  application  in  this  case,  yet  almost  all  courts  have  hclcf 
41 
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acts,  similar  in  this  respect,  to  extend  to  persons  who  never  re- 
sided in  the  State,  but  came  into  it,  after  the  cause  of  action 
accrued,  for  the  first  time.— 16  Picic.  363;  14  Mass.  203;  11 
Wheat.  361;  3  Johns.  201;  5  Howard's  (Miss.)  R.  260. 

The  savings  in  the  statutes  of  limitations  of  several,  if  not  all 
of  the  States,  in  respect  of  debtors  returning  into  the  Slate,  are 
in  othei'  respects,  not  identical  with  ours.  The  saving  or  ex- 
ception in  Massachusetts  applies  where  the  debtor  was  absent^ 
without  leaving  property  in  the  State;  and  there  it  seems  to  be 
the  doctrine  that  the  creditor  either  must  have  known  of  his  re- 
turn, so  as  to  have  had  an  opportunity  to  arrest  him,  or  that  his 
return  was  so  public  as  to  amount  to  constructive  notice  or 
knowledge,  and  to  raise  the  presumption  that  if  the  creditor  had 
used  ordinary  diligence  the  debtor  might  have  been  arrested*— 
Little  V.  Blount,  16  Pick.  359.  And  there  are  intimations,  if 
not  decisions,  to  the  same  effect  elsewhere. — Fowler  v.  Hunt,. 
10  Johns.  475.  But  I  think  we  cannot  hold,  in  this  State,  any 
thing  more  under  the  saving  clause  of  our  act,  than  that  the 
debtor  must  appear  openly  in  this  State,  not  concealing  himself 
from  or  evading  the  creditor,  in  order  to  have  a  right  to  defend 
upon  the  time  he  was  actually  in  this  State.  His  presence  in 
the  State  is  all  the  statute  requires,  and  that  the  time  of  his  ab- 
sence from  the  State  is  not  to  be  taken  as  part  of  the  time  limit- 
ed by  the  act.  Without  engrafdng  provisions  on  the  exception 
or  saving  of  the  act,  which  were,  perhaps,  intentionally  omitted 
by  the  Legislature,  we  can  require  nothing  more  than  an  actual 
open  presence  in  the  State.  Therefore,  we  think,  the  defend- 
ant was  entitled  to  the  benefit  of  all  the  time  he  was  in  any  part 
of  this  State,  over  which  the  courts  had  unobstructed  jurisdic- 
tion, and  consequendy,  we  think,  he  was  entiUed  to  the  benefit 
of  the  time  he  was  travelling  in  this  Slate,  from  and  to  his  plan- 
tation. The  statute  of  limitaiions  is  regarded  now  as  a  statute 
of  repose  and  should  have  the  full  effect  the  Legislature  intend- 
ed. 

4.  The  court  refused  to  charge,  as  requested  by  the  plaintiff, 
that,  if  the  jury  believed  from  the  evidence,  that  the  defendant 
resided  and  made  the  bill  out  of  this  State,  and  did  not  remove 
liere  till  after  the  fall  of  1S43,  that  then  the  onus  was  on  him  to 
prove  that  he  was  in  this  State  six  years  after  the  bill  matured 
Bud  before  the  suit  was  brought,  and  the  plaintiff  excepted. 
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Whether  material  or  not  that  the  bill  may  have  been  drawn  be- 
yond ibis  State,  there  were  some  circumstances  in  evidence  from 
which  the  jury  might   possibly  have  infered  that  fact.     There- 
fore,  tije  charge  prayed  was  not  abstract,  but  had   reference  to 
the  evidence  before  the  jury.     The  plaintiff' by  the  nature  of  its 
replications  took  the  onus  of  proof  upon  itself,  but  the  onus  may 
shift  in  the  course  of  a   trial  several  times.     When  the  plaintiff 
proved  the  non-residence  of  the  defendant  when  the  bill  njatured 
or  when  it  was  drawn,  that  turned  the  presumption   against  the 
defendant,  because  his  non-residence  was  prima  facie  evidence  . 
of  his  absence  and  it  lay  upon  him  to  show  when  it  ceased;  or,  . 
by  evidence,  to  repei  the  presumption  of  his  absence,  that  arose 
from  it.     If  a  court  is  expressly  requested  to  charge  with  refer- 
erence  to  the  analysis  of  the  evidence,  it  ought,  in  most  cases 
at  least,  to  be  done.     In  this  case,  if  the  jury  had  been  told  that' 
the  fact  of  non-residence  made  a  prima  facie  case  against  the 
defendant,  and  that  the  burthen  of  answering  it  by  evidence  was 
upon  him,  the  jury  might  have  come  to  a  different  conclusion" 
probably,  than  they  did  by  looking  at  the  evidence  in  a  massi 
without  contrasting  the  positions  of  the  parlies  or  knowing  upon' 
whom  the  burthen  lay.     For  refusing  to  give  this  charge  there* 
was  error,  we  think,  and  for  that  alone  the  judgment  is  reversed* 
and  the  cause  remanded. 


.  i 
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] .  The  appearance  of  the  parties,  on  a  motion  to  set  aside  a  judgment  and ' 
re-instat«  the  cause  on  the  docket,  dispcnttes  with  the  necessity  of  notice. 

'2.  Where  an  attorney  has  ap])eared  in  the  cauHc  in  the  court  below,  without 
objeotion,  his  autliority  cannot  be  questionc<I  in  the  appellate  court. 

3.  Where  a  sole  plaintiff  dies  during  the  pemlency  of  the  .-^uit,  a  judgment 
rendered  in  his  mime  is  a  nnllity,  and  the  court,  in  which  it  was  rendered, 
may  set  it  aside  at  a  subsequent  term,  and  re-inflate  the  cause  on  tb» 
docket. 

4  In  such  Cfl.se  the  action  is  not  discontinued  by  the  fnilurc  of  the  personal 
n>prc9antatiTc,  for  more  th.in  two  ye-irs,  to  have  the  judgment  sot  aside  lud' 
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the  suit  r^rived,  but  the  coui-t,  in  contemplatioH  of  law,  i»  to  be  considered 
as  still  having  jurisdiction  of  the  cause. 
r>.  Upon  the  death  of  the  plaintiff  pendente  lite,  it  is  not  necessary,  if  the 
defendant  has  been  regularlj'  brought  into  court,  to  sue  out  a  scire  facias, 
but  the  practice  is  to  suggest  his  death,  and  if  the  suggestion  is  not  denied, 
it  is  entered  of  record,  and  on  the  production  of  the  letters  testamentary  or 
of  administration,  the  cause  is  revived  and  immediately  proceeds  in  the 
n&me  of  the  personal  representative. 

Error  to  the  County  Court  of  Perry. 
Garrott,  for  the  plaintiff  in  error. 
A.  B.  Moore,  for  the  defendant. 

CHILTON,  J.— Bushrod  W.  Bell,  by  Lea  &  Hines, 
his  aitornies  at  law,  brought  an  action  in  the  County  Court  of 
Perry  against  Moore,  tlie  plaintiff  in  error,  to  recover  the 
amount  of  a  promissory  note  for  $200,  signed  by  said  Moore 
and  one  VV.  H.  Carey.  Afterwards,  at  the  February  Term  of 
said  County  Court,  the  writ  having  been  duly  executed  and  the 
defendant  failing  to  appear,  a  judgment  by  default  Wc^s  entered 
against  him  on  the  note  described  in  the  declaration,  for  $2S5' 
33.  On  the  Sih  day  of  July  1847,  Moore  filed  in  said  court 
his  petition,  setting  forth  the  death  of  Bell  at  the  time  of  the 
rendition  of  said  judgment;  that  he  had  no  recollection  of 
the  writ  in  the  cause  having  been  served  upon  him— had  no. 
knowledge  of  the  pendency  of  the  suit,  and  that  he  had  paid 
ihe  money  to  Carey  at  Bell's  reque&t,  and  that  Bell  agreed  l(h 
look  to  Carey  alone  for  payment.  The  petitioner  prays  that 
an  execution  which  has  issued  on  said  judgment  against  him 
and  one  Jack  F.  Cocke,  his  security  in  a  forfeited  forthcoming, 
bond,  may  be  superseded,  and  that  the  judgment  on  which  it 
issued  be  declared  null  and  void.  Upon  this  petition  a  super- 
sedeas was  awarded.  Afterwards,  at  the  July  Term  1847,  the^ 
same  was  dismissed  by  the  court,  at  the  instance  of  the  attor- 
nies  for  Bell. 

x\i  the  July  Term  1848,  the  record  recites  that  Moore  and 
Cocke  "came  by  their  aitornies,  and  also  came  Messrs.  Lea  & 
Hines,  original  aitornies  of  record  in  the  suit  of  Bell  against 
Mooie.  representing  themselves  as  attornies  for  the  defendant, 
and  in  his  behalf  deny  his  death  before  the  issuance  of  the  exe- 
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cution  sought  to  be  quashed,  as  set  forth  in  the  petition  for  su- 
persedeas. And  the  said  plaintiffs  take  issue  with  them  as  to 
said  plea,  and  the  said  plaintiffs  now  before  the  court  withdraw 
their  motion,  as  set  forth  in  their  petition,  to  set  aside  and  to  de- 
clare null  and  void  said  judgment  on  which  said  execution  is- 

.sued,  and  now  only  insist  before  the  court,  and  move  it  to  quash 
the  execution  set  forth  in  their  petition,  and  do  not  ask  or  move 
to  set  aside  the  said  judgment,  and  insist  before  the  court  that 
said  judgment  shall  not  be  set  aside :  But  it  appearing  to  the 
satisfaction  of  the  court  that  said  Bell  died  before  the  said  judg- 
ment was  rendered,  and  said  Lea  &  Hines  moving  said  court, 
and  wishing  said  judgment  should  be  set  aside — It  is  therefore 
considered  that  the  said  executions  mentioned  in  the  said  peti- 
tion, be  quashed,  annulled  and  held  for  nought,  and  the  judg- 

.ment  annulled  and  set  aside,  &c." 

It  was  further  ordered,  as  a  part  of  the  same  entry,  "that  the 
cause  of  Bushrod  W.  Bell  v.  John  B.  Moore  be  re-instated 
upon  the  trial  docket,  which  is  resisted  and  objected  to  by  the 
attorney  of  said  Moore,  to  which  they  excepted,"  &c.  Then 
follows  an  entry  re-instating  the  cause,  next  the  suggestion  of 
Bell's  death,  and  the  revival  of  the  action  in  the  name  of  Easley, 
as  his  administrator,  and  a  judgment  by  default  in  the  name  of 

,  Easley  as  such,  for  S325. 

To  reverse  this  judgment,  the  defendant,  Moore,  brings 
the  case  to  this  court  upon  writ  of  error:  And  he  insists, 
first — That  we  cannot   look    to   that   portion   of   this   reconl 

.which  relates  to  the  supersedeas,  and  that  it  should  constitute 
no  part  of  the  record  of  the  proceedings  in  this  case.  It  is 
unnecessary,  in  our  opinion,  to  decide  whether  the  proceed- 
ings had  upon  the  supersedeas  form  a  part  of  this  cause  or 
not.  It  is  quite  certain  that  the  setting  aside  of  the  first  judg- 
ment rendered  in  the  name  of  Bell,  after  his  death,  forms  a  part 
of  this  cause,  and  ihat  shows  that  when  tiie  judgment  was  set 
aside  and  the  cause  re-instated  upon  the  trial  docket,  the  de- 
fendant, Moore,  was  present  in  court  by  his  attorney,  objecting 
to  the  same,  and  excepted  to  the  ruling  of  the  court.  It  is 
very  clear  then,  that  this  appearance  dispenses  with  the  neces- 
sity of  notice,  so  far  as  the  motion  to  set  aside  the  original  judg- 
ment and  re-docket  the  cause  is  concerned. — Wheeler  et  al.  v. 
Buliard,  6  For.  362;  Hobson  &  Sons  v.  Emanuel  et  el.  8  ib. 
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442;  Moore  v.  Philfips,  ib.  5G7.  This  much  of  the  entry  we 
are  bound  to  regard,  as  it  relates  to  and  forms  a  part  of  the  his- 
tory of  this  cause. 

2.  ]t  is.  however,  objected  that  the  order  setting  aside  the 
first  judgment  is  a  nullify,  since  it  was  made  upon  the  motion  of 

•Messrs.  Lea  &  Hines,  the  attornies  for  Bell,  whose  authority 
as  such  ceased  with  Bell's  death.  Ordinarily,  the  poweis  of 
an  agent  or  attorney  cease  upon  the  death  of  the  principal,  but 
the  rule  is  not  of  universal  application.  There  may  be  powers, 
coupled  with  an  interest,  which  survive.  It  is  not,  however, 
necessary  to  inquire  in  this  case,  w  hat  the  duty  of  an  attorney 
at  law  is  with  reference  to  a  cause  in  which  he  is  employed, 
after  the  death  of  his  client ;  for  if  we  concede  he  is  bound  to 
do  nothing  more  than  to  suggest  his  death  upon  the  record,  so 
that  the  proper  parties  may  be  made — if,  in  other  words,  his 
powers  in  regard  to  the  cause  cease,  as  the  counsel  for  the  plain- 

•tiff  in  error  contend,  then  the  counsel  for  Bell  had  no  authority 
to  move  for  judgment  after  bis  (Bell's)  death,  and  having  caused 
an  unauthorised,  irregular  judgment  to  be  rendered,  it  was  their 

•duty  to  rectify  the  error,  or  mistake,  and  to  place  the  cause  in 

^statH  (juo.  It  required  no  authority  from  Bell  to  undo  an  un- 
authorised act,  which  had  never  been  sanctioned  or  ratified  by 
the  principal,  and  which  was  prejudicial  to  him,  or  rather  to  his 
estate.  But  the  objection  may  be  sufficiently  answered  in  this, 
that  it  does  not  appear  that  the  authority  of  the  attorney  was 

•called  in  question  in  the  court  below  ;  this  being  the  case,  the 
objection  that  he  appeared  without  authority  cannot  be  raised 
in  this  court. — See  Noble  v.  The  Bank  of  Kentucky,  3  Mar.  R. 
260;  I  U.  S.  Dig.  32S,  §  70. 

8.  The  next  inquiry  is,  bad  the  County  Court  the  power  to 
set  the  original  judgment  aside,  and  to  re-docket  the  cause? 
It  is  well  settled  that  where  the  court  has  jurisdiction  of  a  cause 

'and  renders  a  final  judgment,  no  amendment  can  be  made,  af- 
ter the  expiration  of  the  term,  unless  it  be  the  correction  of 
some  clerical  misprision.     But  if  the  court  proceeds  to  render 

judgment  where  it  has  no  jurisdiction,  it  may,  at  a  succeeding 
term,  cause  the  facts  to  be  placed  on  record,  and  declare  the 
invalidity  of  the  judgment. — See  Exjjarte  Sanford,  5  Ala.  562, 
and  cases  there  cited. 

In  Hood  &  Stinnett  v.  Mobile  Br.  Bank, 9  Ala.  335,  a  judg- 
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nient  was  rendered  against  several  persons,  one  of  whom  was 
dead.  Four  years  after  its  rendition,  a  motion  was  made  to 
vacate  it  as  to  the  deceased  defendant,  and  to  continue  its  vi- 
tality as  to  the  others.  The  Chief  Justice,  in  delivering  the 
opinion,  said,  "The  judgment  against  Douglass  (the  dead 
party)  was  a  nullity,  and  it  was  entirely  competent  for  the  court 
so  to  declare  it,  that  an  execution  might  regularly  issue  against 
the  other  defendants." 

In  Stewart  v.  Nuckles,  15  Ala.  231,  it  is  said  that  a  judg- 
ment rendered  against  either  party  after  his  death,  and  which 
cannot  be  refered   by   relation   to  a   day  previous,   is  a  nullity 
•which  will  not  sustain  an  execution,  and  may  be  recalled  on 
'  writ  of  error,  coram  vohis.     And  in  Halford  v.  Alexander,   12 
■  Ala.  2S0,  it  was  held,  that  when  the  judgment  upon  such  pro- 
.  ceeding  was  recalled,  the  suit  stands  in  the  same  condition  that 
it  occupied  before  the  judgment  was  rendered. 

The  cases  above  cited  from  our  Reports,  and  the  numerous 
authorities  refered  to  in  them,  may  suffice  to  show,  that,  as  there 
was  in  fact  no  plaintiff  when  the  judgment  was  rendered  in  the 
name  of  Bell,  such  judgment  was  a  nullity,  and  it  was  compe- 
tent for  the  court  at  a  subsequent  term  to  spread  upon  the  record 
the  evidence  of  its  invalidity,  in  other  words,  to  declare  it  null 
and  void,  and  to  place  the  case  upon  the  docket  in  the  same 
condition  it  was  in  before  such  judgment  was  rendered.  True, 
this  proceeding  was  not  upon  writ  of  error,  coram  vohis,  but  the 
fact  of  Bell's  death  was  put  in  issue  and   ascertained,   and  al- 

•  though  the  counsel  for  Moore  insisted  upon  the  withdrawal  of 
their  application  to  vacate,  or  rather  to  have  the  court  to  de- 
clare the  judgment  void,  the  motion  was  insisted  upon  by  the 
attornies  who  obtained  the  judgment,  and,  we  think,  was  very 
properly  allowed  by  the  court. 

4.  But  it  is  insisted  that  this  action,  not  having  been  revived 
until  more  than  two  years  had  elapsed,  was  discontinued.  In 
Stewart  v.  Nuckles,  supra,  it  was  said,  if  either  party  die  jtcn- 

•  dente  lite,  or  after  judgment,  the  proceeding  either  abates  abso- 
lutely, or  its  vitality  is  suppcnded.  When  the  remedy  provided 
by  law  is  applied,  renewed  life  is  imparted  to  it.  This  case  is 
distinguished  from  those  cited  by  the  counsel,  where  by  a  failure 
on  the  part  of  the  plaintiff  to  prosecute,  the  action  became  dis- 
continued.    Here  the  case  terminates  in  what  is  supposed  a 
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judgment,  but  in  such  a  judgment  as  the  court  cannot  enforce. 
This,  we  have  seen,  the  court  had  the  right  to  recall,  and  unless 
the  cause  could  be  re-instated  on  the  docket,  no  other  judg- 
ment could  be  rendered,  not  even  a  judgment  that  the  suit 
abate,  or  that  it  stand  discontinued.  In  our  opinion,  the  court 
in  tl)e  contemplation  of  law  still  had  jurisdiction  over  the  cause, 
which  had  never  been  finally  disposed  of,  and  correctly  ordered 
it  upon  the  docket  for  trial. 

5.  But  it  is  further  contended,  that  no  notice  was  given  of 
the  motion  to  make  Easley,  the  administrator  of  Bell,  a  party 
to  the  suit  as  plaintiff.  The  practice  in  such  cases,  as  it  appears 
to  have  been  established  by  our  predecessors,  is  to  suggest  the 
death  of  the  plaintiff,  and  if  the  suggestion  is  not  denied,  it  is 
entered  upon  the  record  ;  and  when  the  representative  of  the 
plaintiff  produces  his  letters  testimenlary,  or  of  administration, 
the  cause  is  revived  in  his  name  and  iiinnediately  proceeds. — 
Hatch  v.  Cook,  adm'r,  9  Por.  R.  177.  In  that  case,  the  death 
of  the  plaintiff  was  suggested  and  his  representative  made  a 
party  after  the  case  had  been  argued  before  the  jury,  and  after 
the  judge  had  charged  them,  but  before  they  had  found  a  ver- 
dict. If  the  defendant  dies,  his  representative  may  be  made  a 
party  in  a  similar  manner,  or  the  plaintiff  may  have  a  scire  fa- 
cias. The  representative  of  the  defendant  is,  however,  entitled 
to  a  term  after  he  is  brought  in  to  prepare  his  defence,  if  he 
desire  to  claim  it. — Clay's  Dig.  313,  §  1.  But  the  practice  is 
not  to  delay  the  cause  when  the  representative  of  the  plaintiff  is 
ready  to  proceed,  but  revive  the  suit  and  try  it  at  the  same  term, 
unless  cause  be  shown  for  a  continuance  by  defendant. 

The  statute  prescribes  no  scire  yacia*  to  revive  the  suit  in  the 
name  of  tlie  representative  of  the  plaintiff,  who  dies  "pendente  lite. 
Nor  is  it  the  practice  to  give  any  notice  to  the  defendant,  further 
than  a  suggestion  of  the  death  and  a  motion  to  revive,  made  in 
open  court  when  the  case  is  called,  would  afford.  If  he  be  in 
court,  jt  is  his  privilege  to  controvert  the  suggestion  by  affida- 
vits, or  admitting  the  fact  of  the  plaintiff's  death,  to  call  for  the 
letters  testamentary,  or  of  administration,  of  the  party  in  whose 
name  it  is  proposed  to  prosecute  the  suit.  But  if  the  defend- 
ant, having  been  regularly  served  with  the  writ,  fail  to  appear, 
the  plaintiff  is  not  required  to  wait  a  term,  until  he  can  be  ad- 
vised of  the  motion  to  revive,  but  may  proceed  cx^arte  to  take 
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the  necessary  orders,  first  satisfying  the  court  of  his  fiduciary 
character. 

We  have  previously  seen  that  in  this  case  Moore  had  notice 
that  the  original  judgment  was  declared  void,  and  that  the  case 
was  re-docketed  for  trial  at  that  term,  and  that  he  excepted  to 
the  ruling  of  the  court.  If  then,  vehen  the  case  was  called  on 
the  docket  and  the  same  was  revived,  he  failed  to  appear,  and  a 
judgment  by  default  was  rendered  against  him,  he  should  not 
complain,  since  he  might  have  availed  himself,  had  he  desired 
to  have  done  so,  of  any  objection  to  Easley's  authority,  or  any 
defence  to  the  action.  It  will  not  do  to  say  that  the  appear- 
ance above  alluded  to  was  in  the  proceeding  to  supersede  the 
execution,  which  is  a  separate  proceeding  from  that  complained 
of.  As  we  have  before  said,  the  actien  of  the  court  in  reference 
10  the  first  judgment,  and  in  ordering  the  cause  to  be  entered 
upon  the  docket,  are  proceedings  directly  in  this  cause,  had  at 
ibe  same  term  in  which  the  judgment  final  was  rendered  in  the 
name  of  Easley  as  administrator,  and  the  record,  against  which 
the  party  cannot  aver,  distinctly  states  that  Moore  appeared  by 
his  attorney  and  objected  to  the  action  of  the  court,  &c.  Know- 
ing the  cause  was  thus  re-docketed,  he  was  in  default,  if  he  did 
not  appear  when  it  regularly  came  up. 

After  the  most  mature  deliberation  upon  this  case,  we  are 
confirmed  in  the  conclusion  to  which  we  came  upon  the  argu- 
ment, tliul  there  is  no  error  in  the  record. 
^  Let  the  judgment  be  affirmed. 


LANIER  r*.   THE  BR.    BANK  AT  MONTGOMERY. 

1 .  Where  the  sheriff  of  one  county  levies  an  execution  issuing  from  another  on 
personal  property,  to  which  a  claim  is  interposed,  the  copy  of  the  execution, 
returned  by  liim  to  the  Circuit  Court  of  the  county  in  which  the  loyy  is 
made,  is  admiiuiible  in  evidence,  without  other  proof  than  that  which  the 
return  affords. 

2.  If  one,  with  the  Intent  to  defraud  the  creditors  of  an  insolvent  debtor,  in- 
termixes his  money  with  that  of  the  debtor  in  the  purchase  of  pcrsouul  pro- 
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perty,  so  that  it  cannot  be  ascertained  what  portion  of  the  purchase  money 
belonged  to  each,  and  takes  the  title  in  his  own  name,  the  creditors  may  levy 
on  the  property  and  sell  it  in  satisfaction  of  their  demands;  but  in  such 
case,  the  intent  with  which  the  act  is  done  is  a  material  enquiry,  and  one 
which  should  be  submitted  to  the  determination  of  the  jury. 

S.  Where,  on  a  trial  of  the  right  of  property,  the  question  at  issue  is  whether 
the  property  in  controyersy  was  purchased  and  paid  for  with  the  funds  of 
the  defendant  in  execution,  it  is  admissible  to  prove,  as  a  circumstance  from 
which  an  inference  may  be  drawn,  that  a  note,  which  had  belonged  to  the 
defendant,  was  found,  after  the  death  of  the  vendor,  in  the  hands  of  his  ex- 
ecutors. 

4.  Where  part  of  a  transaction  has  been  elicited  from  a  witness  on  the  direct 
examination,  the  opposite  party  has  the  right;  on  the  cross  examination,  to 
enquire  into  all  the  facts  and  circumstances  connected  with  it,  although  they 
might  not  be  admissible  as  independent  testimony. 

Error  to  the  Circuit  Court  of  Tallapoosa.  Tried  before  the 
Hon.  John  J.  Woodward. 

This  was  a  trial  of  the  right  of  properly  in  certain  slaves, 
levied  on  by  the  sheriff  of  Tallapoosa  county  as  the  property  of 
Robert  J.  W.  Crockett,  under  an  execution  against  him  from 
the  County  Court  of  Montgomery  county  in  favor  of  the  de- 
fendant in  error,  and  claimed  by  the  plaintiff  in  error  as  the 
trustee  of  Mrs.  Crockett,  wife  of  the  defendant  in  execution- 
The  plaintiff  in  execution  offered  in  evidence  a  certified  copy 
of  the  execution,  which  the  sheriff  of  Tallapoosa  had  returned, 
together  with  the  affidavit  and  claim  bond,  to  the  clerk  of  the 
Circuit  Court.  To  this  evidence  the  claimant  objected,  but  hi.5 
objection  was  overruled  and  the  evidence  allowed  to  go  the  ju- 
ry. The  plaintiff  in  execution  further  offered  as  a  witness  one 
Pinkston,  who  testified  that  a  tract  of  land  that  belonged  to  Rob- 
ert J.  W.  Crockett  was  sold  in  184-2  by  the  sheriff  of  Mont- 
gomery county  and  purchased  by  one  Goldthwaite;  that  Gold- 
thwaite  allowed  Crockett  to  sell  the  same  and  make,  what  profit 
he  could  from  it,  he  paying  said  Goldthwaite  the  amount  of  his 
bid  at  sheriff's  sale  with  ten  per  cent  thereon;  that  the  witness 
afterwards  bought  the  land  from  Crockett,  paid  Goldthwaite  the 
sum  going  to  him,  and  gave  his  note  to  Crockett  for  $680,  which 
he  afterwards  paid  to  the  executors  of  Dr.  Brown.  This  evi- 
dence was  offered,  in  connection  with  other  facts,  which  will  be 
found  stated  in  the  opinion,  and  was  objected  to  by  the  claim- 
ant, but  his  objection  was  overruled  and  the  evidence  admitted. 
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These  wiili  the  facts  embodied  in  the  opinion  will  be  sufficient 
for  a  correct  understanding  of  the  points  decided. 

Parsons  &  White,  for  the  plaintiff  in  error. 
Belser,  Rice,  and  Elmore,  for  the  defendant. 

DARGAN,  C.  J.— 1.  The  cases  of  Garrett  V.  Rhea,  9  Ala. 
134,  and  Henderson  v.  The  Branch  Bank,  11  ib.  855,  are  con- 
clusive to  show  that  the  court  did  not  err  in  permitting  the  copy 
of  the  execution  to  be  read  in  evidence,  without  further  proof 
than  the  return  of  the  sheriff  showing  that  it  was  a  cop.y. 

It  is  made  the  duty  of  the  sheriff,  when  he  levies  on  proper- 
ty to  which  a  claim  is  hiterposed,  if  the  execution  shall  have 
issued  from  another  county,  to  make  out  a  copy  of  the  execu- 
tion and  return  the  same  with  the  affidavit  and  bond,  to  the  Cir- 
cuit Court  of  the  county  in  which  the  levy  is  made,  and  to  re- 
turn the  original  to  the  court  from  which  it  issued. — Clay's  Dig. 
213,  ^  G3.  The  copy  thus  returned  by  the  sheriff  becomes  one 
of  the  papers  in  the  cause  and  authorises  the  coOrt  to  proceed 
and  try  the  right  of  property,  without  other  proof  that  it  is  a  cor- 
rect copy  than  the  sheriff's  return. 

*  2.  The  leading  facts  touching  the  merits  of  this  case  may  be 
tlius  stated :  Robert  J.  W.  Crockett,  the  defendant  in  execution, 
owned  the  slaves  in  controversy,  a  tract  of  land,  and  other  per- 
sonal properly.  In  1842,  the  sheriff  of  Montgomery  county 
levied  two  executions  on  all  his  property,  both  real  and  person- 
al. At  the  sale  Dr.  Brown  bought  the  slaves,  and  paid  for  them 
two  thousand  dollars,  and  received  a  bill  of  sale  from  the  sheriff, 
(ioldthwaite  bought  the  land,  and  Joseph  D.  Hopper  bought 
most  of  the  other  property.  Goldibwaite  gave  Robert  J.  W. 
Crockett  the  privilege  of  selling  the  land,  allowing  him  to  retain 
all  that  he  might  get  for  it  over  the  amount  that  he,  Goldihwaite, 
had  given  at  sheriff's  sale  and  ten  per  cent  thereon.  Under  this 
arrangement,  the  land  was  sold  to  Pinkston,  who  paid  Gold- 
thwaite  the  amount  he  gave  at  sheriff's  sale,  and  ten  per  cent 
thereon,  and  in  addition  gave  his  note  to  Crockett  for  $680.  In 
con.sideration  of  this  purchase  by  Pinkston,  Crockett  procured 
for  him  a  release  of  his  wife's  dower  to  the  land,  without  which 
Pinkston  would  not  have  made  the  purchase.  Hopper,  who 
bought  most  of  the  personal  properly,  except  the  slaves,  sold 
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enough  of  it  to  pay  all  he  had  given  for  it,  except  about  eigbiy 
or  one  hundred  dollars,  and  at  the  request  of  R.  J.  W.  Crock- 
ett conveyed  such  as  he  had  not  sold  to  Elijah  Crockett  without 
any  consideration  received  from  him,  and  charged  the  eighty  or 
one  hundred  dollars  to  R.  J.  W.  Crockett.  Dr.  Brown  trans- 
fered  the  slaves  by  a  quit  claim  conveyance  to  Elijah  Crockett, 
which  does  not  recite  the  consideration,  and  the  evidence  does 
not  clearly  show  how  much  was  paid  to  him.  The  testimony 
of  Elijah  Crockett,  however,  tends  to  prove  that  a  part  of  the 
money  paid  to  Dr.  Brown  was  paid  by  him,  but  how  much  is 
uncertain.  After  the  death  of  Brown,  the  note  of  $6S0 
given  by  Pinkston  to  R.  J.  W.  Crockett  was  found  in  the  pos- 
session of  his  executors,  and  was  paid  to  them.  On  the  ISih 
of  July  1843,  Elijah  Crockett  executed  a  deed  conveying  the 
slaves  he  had  purchased  of  Brown,  and  also  all  the  personal 
property  that  had  been  transfered  to  him  by  Hopper,  to  Reuben 
Lanier,  the  claimant,  for  the  sole  use  of  Mrs.  Crockett,  the  wife 
of  R.  J.  W.  Crockett,  and  her  children.  This  deed,  however? 
was  voluntary  and  without  consideration.  It  will  be  seen  at 
once  that  the  controversy  was,  whether  the  consideration  paid 
to  Dr.  Brown  was,  in  truth,  paid  by  R.  J.  W.  or  by  Elijah 
Crockett.  L''the  money  paid  to  Brown  was  the  money  of  R. 
J.  W.  Crockett,  it  is  then  very  clear  that  the  slaves  are  liable  to 
the  execution  ;  for  if  personal  property  is  bought  with  the  money 
of  an  embarrassed  debtor,  and  the  title  is  taken  in  the  name  of 
another,  the  property  may  be  levied  on  and  sold  by  execution, 
at  law. — Abney  v.  Kingsland  &  Co.,  10  Ala.  355.  So  if  A. 
intermixes  the  money  of  B.,  who  is  ?n  insolvent  debtor,  with 
his  own,  in  the  purchase  of  personal  property  and  takes  the  title 
in  his  own  name,  and  it  cannot  be  ascertained  by  the  creditors 
of  B.  what  portion  of  the  purchase  money  belonged  to  him,  and 
this  is  done  with  the  view  and  intent  to  defraud  B.'s  creditors, 
we  think  it  equally  clear  that  the  creditors  of  B.  may  levy  on 
the  property  and  sell  it  in  satisfaction  of  their  demands.  Nor 
can  A.  complain  that  he  may  be  injured  by  the  sale,  for  having 
by  his  own  fraud  intermixed  his  money  with  that  of  an  insolvent 
debtor,  with  the  view  to  defeat  the  creditors,  he  must  suffer 
rather  than  they ;  for  they  had  no  agency  in  producing  this  con- 
fusion of  interest,  and  if  any  one  must  suffer  thereby,  it  is  but 
right  that  he  who  committed  the  fraud,  with  the  intent  to  injure 
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Others,  must  himself  bear  the  loss.  This  view,  we  think,  is 
sustained  by  the  case  of  Abney  v.  Kingsland  &  Co.,  before  re- 
fered  to,  and  is  in  consonance  with  the  principles  of  justice.  A 
different  rule  might  give  fraud  the  mastery  over  the  law.  Wheth- 
er a  court  of  equity  wouW  interfere  at  the  instance  of  the  pur- 
chaser and  separate  his  interest  from  that  of  the  insolvent  debtor, 
upon  his  showing  the  interest  of  each  in  the  purchase,  is  a  ques- 
tion not  before  us,  and  therefore,  not  decided.  But  at  law  we 
cannot  doubt  but  that  the  whole  must  be  sold. 

If,  however,  the  purchase  with  the  joint  funds  was  not  intend- 
ed to  defraud  the  creditors  of  the  insolvent  debtor,  then  a  differ- 
ent rule  would  apply,  and  tin?  creditors  would  have  to  resort  to 
a  court  of  equity  to  seprirate  the  interest  of  their  debtor  from  that 
of  the  purchaser,  for  they  could  subject  the  debtor's  interest  only 
to  the  satisfaction  of  their  demand  ;  for  if  the  purchaser  did  not 
intend  to  commit  a  fraud,  in  producing  the  confusion  of  inter- 
est in  making  the  purchase  and  taking  the  title  in  his  own  name, 
then  there  is  no  principle  of  law  that  will  subject  his  interest  to 
the  satisfaction  of  the  debts  of  the  creditors  of  the  insolvent 
debtor. 

Let  us  apply  these  principles  to  the  second  charge  given  by 
the  court  to  the  jury.  The  substance  of  this  charge  is,  that  if 
any  part  of  the  purchase  money  paid  to  Thomas  Brown  belong- 
ed to  R.  J.  W.  Crockett,  and  Elijah  Crockett  knew  it,  then  the 
slaves  were  liable  to  the  execution.  This  charge  rendered  it 
unnecessary  for  the  jury  to  consider  the  intent  with  which  the 
purchase  was  made,  and  assumes  as  a  legal  conclusion  that  the 
slaves  were  liable  to  the  execution,  if  any  portion  of  the  pur- 
chase money  belonged  to  R.  J.  W.,  and  this  was  known  to 
Elijah  Crockett,  without  regard  to  the  intent  with  which  the  pur- 
chase was  (nade.  But  we  have  seen  that  to  render  the  slaves 
liable,  the  purchase  having  been  made  by  Elijah  and  the  title 
made  to  him,  it  must  appear  either  that  the  entire  purchase 
money  was  paid  by  R.  J.  W.,  or  if  there  was  a  confusion  of  in- 
terest by  reason  of  the  purchase  being  mnde  with  the  joint  funds 
of  both  Elijah  and  R.  J.  W.  Crockett,  then  it  must  further  ap- 
pear that  the  purchase  was  so  mnde  with  the  intent  to  defraud 
the  creditors  of  R.  J.  W.  Crockett.  The  charge,  therefore, 
rendered  it  unnecessary  for  the  jury  to  consider  of  a  material 
inquiry,  to  wit,  the  iatention  with  which  the  purchase  was  made. 
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This  was  erroneous,  for  the  charge  subjected  the  slaves  to  the 
execution,  if  any  portion  of  the  purchase  money  paid  to  Dr. 
Brown  belonged  to  R.  J.  W.  Crockett,  without  regard  to  the 
intent  that  influenced  Elijah  in  making  it. 

3.  We  think  it  clear  that  the  testimony  of  Pinkston  was  ad- 
missible. He  stated  facts  and  circumstances,  from  which  an 
inference  might  be  fairly  drawn  that  a  portion  of  the  purchase 
money  paid  Dr.  Brown  was  paid  by,  or  belonged  to  R.  J.  W. 
Crockett. 

4.  The  claimant  introduced  Joseph  D.  Hopper,  who  proved 
that  he  purchased  at  the  sheriff's  sale  all,  or  nearly  all  of  the 
personal  property,  except  the  slaves,  and  also,  that  he  conveyed 
a  portion  of  the  property  so  purchased  to  Elijah  Crockett  at  the 
request  of  R.  J.  W.,  and  without  any  consideration  moving  from 
Elijah  to  him,  but  that  before  he  did  so,  he  had  sold  enough  to 
reimburse  himself  in  the  amount  of  money  he  paid  at  sheriff's 
sale,  less  eighty  or  one  hundred  dollars.  The  plaintiff,  on  the 
cross  examination  of  Hopper,  proved  that  he  had  charged  R.  J. 
W.  Crockett,  the  defendant  in  execution,  with  this  sum  of  eighty 
or  one  hundred  dollars,  and  had  brought  it  forward  in  a  settle- 
ment he  subsequently  had  with  him.  To  this  testimony,  brought 
out  on  the  cross  examination,  the  claimant  objected,  but  his  ob- 
jection was  overruled.  It  is  not  necessary  to  decide  whether  the 
testimony  objected  to  would  have  been  admissible,  had  it  been 
brought  forward  as  independent  proof,  and  not  in  reply  to  what 
had  been  proved  by  Hopper  on  his  direct  examination.  But 
inasmuch  as  the  claimant  himself  proved  the  transfer  from  Hop- 
per to  Elijah  Crockett,  it  is  evident  that  the  plaintiff  had  the 
right  to  enquire  into  all  the  facts  and  circumstances  connected 
with  the  transfer,  and  consequently  there  was  no  error  in  ad- 
mitting this  portion  of  the  testimony  of  Hopper. 

It  is  unnecessary  to  notice  the  question  raised  in  the  argu- 
ment, respecting  the  right  of  Mrs.  Crockett  to  require  compen- 
sation from  her  husband  for  releasing  her  right  to  dower  in  his 
lands,  for  the  question  is  not  raised  by  the  record.  The  gen- 
eral rules,  however,  on  this  subject  will  be  found  in  the  case  of 
Hoot  et  al.  V.  Sorrell  et  al.,  11  Ala.  3SG. 

For  the  error  we  have  pointed  out  in  the  second  instructions, 
the  judgment  must  be  reversed  and  the  cause  remanded.  .  » 

Chilton,  J.,  not  sitting. 
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POPE  vs.  WELSH'S  ADM'R. 

1.  In  an  action  of  slander,  the  general  bad  character  of  the  plaintiff  may  be 
given  in  evidence,  under  the  general  issue,  in  mitigation  of  damages,  not- 
withstanding the  defendant  may  have  also  interposed  the  plea  of  justifica- 
tion. 

2.  The  death  of  the  defendant  in  error  in  a  personal  action,  pending  a  writ  of 
error  in  this  court,  does  not  abate  the  suit,  but  it  may  be  revived  under  the 
statute  in  the  name  of  his  personal  representative. 

Error  to  the  County  Court  of  Perry. 

J  A.  B.  Moore,  for  the  plaintiff  in  error. 

*■  J.  P.  Saffold,  for  the  defendant. 

'  PARSONS,  J. — This  is  an  action,  brought  in  the  court  be- 
low, by  Welsh  v.  Pope,  for  slander,  in  ch*arging  the  plaintiff  be- 
low with  having  committed  the  crime  of  perjury,  as  a  witness  in 
a  cause.  Pope  pleaded  not  guilty  and  justification,  stating  the 
truth  of  the  words.  Welsh  gave  evidence  tending  to  show  that 
Pope  spoke  the  slanderous  words,  and  closed.  Pope  intro- 
duced evidence  tending  to  show  that  the  words  were  true,  and 
then  offered  to  examine  witnesses  as  to  the  general  character  of 
Welsh,  but  the  court  refused  to  permit  him  to  do  so,  unless  he 
would  first  withdraw  his  plea  of  justification.  This  was  done, 
but  Pope  excepted  to  the  ruling  of  the  court  which  rendered  it 
necssary,  and  his  counsel  now  insists  on  that  as  error. 

If  Pope  had  a  right  to  introduce  such  evidence,  notwithstand- 
ing his  plea  of  justification,  then  the  court  had  no  power  to  put 
its  admissibility  upon  the  condition  that  he  would  withdraw  that 
plea,  or  upon  any  other  condition. 

1.  It  has  frequently  been  held  where  the  defendant  has  mere- 
ly pleaded  the  general  issue  in  actions  for  slander  and  libel,  that 
he  may  give  evidence  of  the  bad  general  character  of  the  plain- 
tiff. The  ground  of  admitting  such  evidence  is,  that  a  person 
of  disparaged  fame  is  not  entitled  to  the  same  measure  of  dam- 
ages as  one  whose  character  is  unblemished. — 2  Starkie's  Ev., 
3t)9,  part  4,  edition  of  1826;  Bradley  v.  Gibson,  9  Ala.  406. 
As  such  evidence  is  clearly  admissible  when  the  general  issue 
only  is  pleaded,  the  question  is  whether  the  case  is  altered  when 
justification  is  also  pleaded. 
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In  Jackson  v.   Stetson  &  Wife,  15  Mass.   48,  it  was  deter- 
mined that  where  the  defendant,  in  an  action  for  slander,  pleads 
the  general  issue,  and  also,  in  justification,  that  the  words  spoken 
were  true,  the  plaintiffneed  not  prove  the  speaking  of  the  word* 
upon  the  trial  of  the  general  issue,  and  also,  that  such  plea  in 
justification,  if  the  defendant  fails  to  establish  it,  is  evidence  that 
the  words  were  spoken  maliciously.     And  the  same  court,   in 
Alderman  v.  French,  1  Pick.  1,  held,  in  an  action  for  slander  iu 
which  the  defendant  had  pleaded  the  general  issue  and  a  justifi- 
cation in  which  he  admitted  the  speaking  of  the  words,  thai  the 
special  plea  might  be  used  upon  the  trial  of  the  general  issue, 
as  evidence  to  prove  the  speaking,  although  the  special  plea  had 
been  adjudged  bad  on  demurrer.     The  opinions  in  these  cases 
are  supported  by  elaborate  and  ingenious  arguments,  but  to  my 
mind  it  is  not  satisfactory.     I  think  it  is  inconsistent  both  with 
the  law  of  pleading  and  evidence.      In  an  action  for  slander,  the 
pleas  of  not  guilty   and  justification  are  inconsistent,  but  they 
may  be,  and  sometimes  are  pleaded  together,  by   leave  of  the 
court,  under  the  statute  of  Anne.     This  is  admitted  by  the  two 
cases  last  cited.     The  question   which  is  before  us,  to  wit,  the 
defendant's  right  te>  prove  the  plaintiff's  bad  general  character, 
without  withdrawing  his  plea  of  justification,  and  the  questions 
that  were  decided  in  the  cases  cited,  could  not  have  arisen  at  the- 
common  law,  because  by  the  common  law,  a  defendant  could 
not  plead  several  defences  to  the  same  part  of  a  declaration,  nor 
to  the  same  entire  declariition.     The  inconvenience  of  this  was 
felt  in  England  as  well  as  in  this  State;  and  there  the  law  wa» 
changed  by  the  statute  of  4th  Anne,  so  as  to  make  it  lawful  for 
any  defendant,  in  any  court  of  record,  with  the  leave  of  rhe  same 
court,  to  plead  as  many  several  matters  as  he  shall  think  neces- 
sary for  his  defence. — 1  Chitty's  PI.,  341.     Our  statute  is  dif- 
ferent: "  The  defendant,  in  any  cause,  may  plead  as  many  sev- 
eral matters  as  he  may  judge  necessary  to  his  defence." — Clay'» 
Dig.   332,  §  109.     Here,  as  matter  of  right,   a  defendant  may 
plead  as  many  pleas  as  he  may  think  proper  without  leave  of  the 
court;  and  pleas  are  distinct  things.     One  plea  cannot  be  takea 
advantage  of,  except  when  they  are  connected  by  a  reference,  to 
help  or  vitiate  another,  for  every  plea  must  stand  or  fall  by  itself. 
— 1  Chitty's  PI.,  543.     It  was  said  by  Duller,  J.,  that  "each 
plea  must  stand  or  f\i!l  by  itself;  thry  are  as  unconnected  as  if 
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they  were  on  separate  records." — Kirk  v.  Norvill  &  Butler,  1 
D.  &  E.  118.  And  there  are  other  equally  respectable  authori> 
ties  to  the  same  efTect.  < 

In  the  next  place,  it  is  equally  clear,  as  I  think,  ths^t  a  plain- 
tiff cannot  prove  his  case  on  one  issue,  by  what  the  defendant 
admits  by  his  plea  on  another  issue  in  the  same  action.  In 
Montgomery  v.  Richardson  and  others,  5  Carr.  &  P.  247,  the 
action  was  for  false  imprisonment — pleas,  the  general  issue  and 
several  special  pleas,  which  were  holden  bad  on  demurrer.  The 
plaintiff  proposed  to  read  one  of  the  special  pleas  to  the  jury, 
which  slated  the  fact  of  suing  out  the  writ  by  one  of  the  de- 
fendants; to  which  Lord  Tenterden,  C.  J.,  said,  "taking  this 
as  a  general  question,  it  would  be  contrary  to  all  the  practice  in 
my  experience,  and  I  believe  in  that  of  every  gentleman  at  the 
bar,  to  hold  that  the  statements  in  a  special  plea  may  be  evidence 
under  the  general  issue."  See  Firmin  v.  Crucifix  &  Staff,  5  C.  dc 
P.,  97.  In  an  action  of  assumpsit,  Mansfield,  C.  J.,  observed: 
*'  It  is  every  day's  practice,  that  the  defendant's  language  in  one 
plea  cannot  be  used  to  disprove  another  plea,  as  in  the  familiar  in- 
stance I  have  given  of  trespass,  and  not  guilty  and  justification 
pleaded,  where  the  justification  would  certainly,  if  admissible, 
prove  the  act,  in  case  the  reason  of  the  justification  fails." — 
Harrington  and  others  v.  McMorris,  5  Taunt.  22S.  In  Whitaker 
V.  Freeman,  reported  in  1  Dev.  280,  in  speaking  of  one  of  the 
Massachusetts  cases  to  which  I  have  refered,  Marshall,  C.  J., 
observed  :  '*  I  believe  it  stands  alone,  and  that  no  similar  decis- 
ion has  been  made  in  any  State  of  the  Union.  It  constitutes  no 
inconsiderable  deduction  from  the  authority  of  the  decision  in 
Massachusetts,  that  there  is  reason  for  the  opinion  that  it  was 
disapproved  generally  by  the  bar.  It  would  be  entirely  incon- 
sistent with  the  spirit  and  object  of  the  act,  to  permit  forms  of 
pleading,  devised  at  a  time  when  judicial  proceedings  were  reg- 
ulated on  a  principle  which  it  was  intended  to  change,  to  render 
one  of  the  defences  which  it  authorises  an  absolute  nullity.  lo 
England  this  has  never  been  attempted."  Indeed,  if  such  be 
the  object  of  the  act,  it  does  more  than  to  render  one  of  the  de- 
fences an  absolute  nullity  ;  it  makes  one  defeat  the  other.  And 
•ee  Cilly  v.  Jenness,  2  N.  H.  Rep.  89,  and  5  S.  &  Rawie,  411. 

I  have  said  that  such  questions  could  not  ari»e  at  the  com- 
moa  law,  because  there  was  no  such  thing  as  double  pleading; 
44 
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ihey  grew  out  of  the  practice  authorised  by  the  statutes.  There- 
fore it  is  proper,  I  think,  to  enquire  whether  the  law  making 
powers  could  have  intended  that  the  privilege  of  pleading  several 
pleas  to  the  same  demand  should  be  subject  to  such  consequences 
as  that  one  might  defeat  the  other  or  render  it  a  nuUity?  lean- 
not  think  so,  and  therefore  my  own  opinion  is  that  a  defendant, 
in  an  action  of  slander,  may  plead  not  guilty  and  justification, 
and  that  the  issue  on  the  first  is  to  be  tried  without  the  smallest 
prejudice  to  the  defendant  from  the  plea  of  justification,  in  re- 
spect of  the  evidence  to  be  adduced  for  or  against  him,  and 
whether  it  is  to  go  in  mitigation  of  damages  or  otherwise.  1  caa 
put  the  case  upon  no  other  ground,  consistently  with  what  I  con- 
ceive to  be  its  true  principles.  I  state  this  as  my  own  opinion 
only,  because  in  Sbelton  v.  Simmons,  12  Ala.  466,  the  Chief 
Justice  was  inclined  to  an  opinion  with  which  mine,  in  the  ex- 
tent to  which  I  have  expressed  it.  cannot  easily  be  reconciled. 
But  that  case  is  not  now  in  point  for  other  reasons;  nor  do  I 
think  that  the  opinion  to  which  the  Chief  Justice  inclined  was 
then  necessary  in  the  cause,  or  so  regarded  by  him.  His  lan- 
guage was — "what  has  been  said  as  lo  the  evidence  in  mitiga- 
tion, we  intend  to  apply  to  a  case  where  the  parties  go  to  trial  on 
the  general  issue  only,  and  not  where  the  defendant  pleads  jus- 
tification also.  The  law  would  seem  to  be  different  where  the 
speaking  of  the  slanderous  words  is  justified;"  and  he  refered  to 
9  Ala.  406,  but  in  the  case  refered  to,  Bradley  v.  Gibson,  there 
was  no  plea  of  justification,  and  of  course  there  was  no  question 
of  the  kind  involved.  Then,  if  we  regard  evidence  of  the  plain- 
tiff's bad  general  character  as  ordinary  evidence  in  mitigation,  I 
am  of  opinion  myself,  that  the  court  below  erred  in  putting  its 
admissibility  upon  the  condition  that  the  defendant  should  with- 
draw his  plea  of  justification.  If,  in  the  language  of  BuUer,  J., 
these  pleas  were  "as  unconnected  as  if  they  were  on  separate 
records,"  and  if  one  plea  cannot  be  admitted  on  the  trial  to  prove 
or  disprove  another,  the  issues  on  each  must  be  entirely  distinct, 
and  tried  accordingly.  In  actions  for  slander  and  libel  there  are 
jrariptjs  opinions  which  hold,  I  am  aware,  that  ordinary  circum- 
stances of  mitigation  cannot  be  proved  in  defence  on  ihe  general 
issue,  if  justification  has  been  also  pleaded. — Paddock  v.  Salis- 
bury, 2  Cow.  811;  Root  V.King  &  Verplanck,  7  ib.  613; 
1  Pick.  1.     I  suppose,  however,  tiiai  all  the  courts  where  such 
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Opinions  have  been  intimated  were  acting  under  llie  statute  of 
Anne,  or  similar  statutes,  by  which  the  right  to  plead  double  is 
placed  at  the  discretion  of  the  court.  When  the  court,  under 
such  statutes,  grants  the  privilege  of  pleading  double,  more  es- 
pecially whftn  the  pleas  are  inconsistent,  there  is,  perhaps,  some 
reason  fir  controlling  the  party  in  his  evi<ience  afterwards,  which 
Cdnnot  be  adtnitted  here;  as  he  may  plead  double,  under  our 
statute,  of  right,  and  without  leave  of  the  court. 

Bui  it  appears  to  me,  upon  principle,  thai  the  evidence  of  such 
circumstances  ought  lo  be  rejected  only  when  justification  alone 
is  pleaded,  or  when  offered  on  ihe  trial,  not  under  the  general 
issue,  but  exclusively  under  the  plea  of  justification,  with  whicii 
it  is  necessarily  inconsistent — otherwise  the  damages  to  a  con- 
siderable extent  are  in  the  hands  of  the  court  and  not  of  the  jury. 
For  if  the  trulli  should  go  to  the  jury  under  the  general  issue,  it 
might  have  great  elTeci  upon  the  que-tion  of  damages. 

But  I  come  now  to  a  point  which  is  less  doubtful  than  the  one 
I  iiave  been  considering,  and  upon  which  flione,  I  propose  to 
reverse  the  judgment.  1  think  the  plaintiff's  general  character 
is  always  in  issue  in  such  actions,  with  regard  to  the  measure  of 
damages,  although  justification  alone  he  pleaded.  This  was 
the  opinion  of  Chief  Justice  Parsons  in  Wolcott  v.  Hall,  6  Mass. 
614,  if  I  do  nol  very  much  mistake  his  meaning.  Jn  that  case 
the  defendant  had  pleaded  justification  only,  and  he  offered  cer- 
tain evidence  which  had  been  rejected,  and  the  Chief  Justice 
thought  it  was  properly  rejected,  because  it  was  not,  really,  evi- 
dence of  his  geudrat  character.  He  said,  **  evidence  as  to  the 
general  character  of  the  plaintiff,  he  may  at  all  times  encounter, 
if  untrue;  and  if  his  character  be  generally  bad,  independent  of 
the  slander  of  which  he  complains,  the  jury  may  consider  it. 
For  the  worth  of  a  man's  general  reputation  among  his  fellow- 
^ilizens  may  entitle  him  to  large  damages  for  an  attempt  to  in- 
jure it,  which  he  ought  not  to  obtain,  if  his  character  is  of  little  or 
no  estimation  in  society."  This  agrees  with  what  Lord  Ellen- 
borough  said  in v.  Moor,  1  M.  &  S.,  2S5,  ihat  •'  cer- 
tainly a  person  of  disparaged  fame  is  not  entitled  to  the  same 
measure  of  damages  with  one  whose  character  is  unblemished; 
and  il  is  competent  to  show  that  by  evidence."  It  was  evident- 
ly the  opinion  of  Chief  Justice  Savage,  in  Root  v.  King  Sc  Ver- 
plaock,  which  was  an  action  for  a  libel,  that  evidence  of  the 
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plaintiff's  bad  general  character  may  be  shown  under  any  slate  of 
(he  pleadings,  and  with  this  Professor  Greenleaf  agrees. — 2 
Greenl.  Ev.  344,  "^  425.  The  court  all  agree  in  the  foregoing 
opinion  throughout. 

2.  There  is  one  other  question.  Pending  this  writ  of  error 
the  defendant  in  error  died,  and  the  cause  here  was  revived 
•gainst  his  personal  representative.  This  was  not  according  to 
the  English  practice,  for  according  to  that  practice  a  writ  of  error, 
in  no  case,  abated  by  the  death  of  the  defendant  in  error. — 2 
Tidd*s  Prac.  1)63,  {3d  Anier.  from  9th  London  edit.)  But  a 
majority  of  the  court  think  that  this  cai>3e  was  properly  revived 
under  our  statute,  and  although  I  was  incHned  to  a  different 
opinion,  I  am  not  disposed  to  dissent.  For  the  error  above 
mentioned,  however,  the  judgment  of  the  court  below  is  revers- 
ed :  but  as  the  action  does  not  survive^  the  cause  is  not  re« 
mande.d. 


WHITE  vs.  ADKLNS. 

1.  If  B.  sell  to  E.  twenty  slaves  on  a  credit,  oae  half  of  them  to  he  drfiTered 
at  one  time,  and  the  otli«r  ha)f  at  another,  the  deliTery  to  K.  of  the  first 
half,  absolutely  and  unconditiennlly,  he  cofiaflying  ao  far  aa  required  with 
the  terms  of  the  contract,  vests  the  title  in  him  to  the  slaves  so  delivered, 
discharged  of  any  lien  for  the  purchase  money  on  the  part  of  B. 

Error  to  the  Circuit  Court  of  Limestone.  Tried  before 
the  Hon.  Samuel  Chapman. 

This  was  an  action  of  trover  by  the  defendant  against  the  p!air>- 
tiff  in  error  to  recover  for  the  conversion  of  thret  slaves.  The 
6i!l  of  exceptions  shows  thai  evidence  was  introduced  tending: 
to  prove  that,  in  1S2G,  one  John  Bell  contracted  to  sell  to  Chas- 
King  twenty  slaves  for  the  sum  of  $19,000,  payable  in  ten  an- 
Dtml  instalments ;  that  teti  of  those  slaves  were  by  the  terms  of 
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ihe  contract  to  be  delivered  and  were  in  fact  deJivered  in  1826, 
and  the  remainder  in  the  year  1827;  and  that  on  the  11th  Jan- 
uary 1827,  Kin^  executed  to  the  defendant  in  error  a  deed  of 
trust  on  the  tweniy  slaves  so  sold,  to  secure  the  payment  of 
$18,000  due  on  his  notes  to  Bell  for  the  purchase  money,  a  por- 
tion of  which  notes  bear  date  the  20ih  January  1826,  and  the  re- 
mainder the  said  llth  January  1S27.  'J'he  evidence  also  con- 
duced to  prove  that  the  slaves  in  controversy  were  a  part  of  those 
delivered  by  Bell  to  King  in  1S26,  and  that  after  their  delivery 
and  before  the  execution  of  the  deed  of  trust.  Kini;  sold  and  de- 
livered  them  to  one  Washington,  as  whose  property  they  were 
subsequently  sold  and  purchased  by  the  plaintifTin  error,  under 
a  judgment  and  execution  against  him.  The  court  charged  the 
jury  that  if  Bell  agreed  lo  sell  twenty  slaves  to  King,  ten  of  ihem 
to  be  delivered  1826,  and  which  were  so  delivered,  and  the  re- 
mainder to  be  delivered  in  1827,  until  the  delivery  of  the  ten  ir» 
1827,  the  title  to  the  first  ten  delivered  in  1826  did  not  pas*. 
To  this  charge  the  defendant  below  excepted  and  now  assigns 
it  as  error. 

Brickell  &  RoBiN'SO.v,  for  the  plaintiff  in  error. 
Walker  &  Nooe,  for  the  defendant. 

CHILTON,  J. — There  is  nothing  in  this  record  from  which 
it  may  be  infered  that  the  delivery  of  the  ten  slaves  in  1826  w.ie 
conditional,  or  that  it  was  then  agreed  that  any  deed  of  tru^l 
should  be  executed  by  King  to  secure  the  purchase  money. 
Nine  of  the  notes  are  set  out  in  the  bill  of  exceptions,  and  five  of 
these  are  dated  the  20th  January  1S26,  the  others  bear  even 
date  with  the  deed  of  trust,  viz:  the  II ih  January  1827.  The 
whole  purchase  money  amounting  to  S19,000,  and  the  note<s 
amounting  to  but  $18,000,  it  results  that  King  must  have  paid 
in  cash  between  the  time  of  the  purchase  and  the  giving  of  the 
last  notes  the  sum  of  one  thousand  dollars.  The  Circuit  Court 
clearly  misconceived  the  law  in  charging  that  the  title  to  the  ten 
slaves  delivered  in  1S26  did  not  vest  until  the  delivery  of  the  re- 
maining tea  in  1S27.  There  may  be  cases  where  a  partial  de- 
livery does  not  vest  the  properly  in  the  vendee,  and  in  which  he. 
1%  regarded  as  a  trustee  fur  the  vendor  of  the  parcel  delivered, 
until  the  delivery  of  the  whole  shall  have  been  completed.     But 
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tliis  is  clearly  not  one  of  them.  Indeed,  under  the  decision 
made  by  this  cojirt  in  McGehee  v.  Billingsley,  3  Aia.  G79-95, 
it  is  quite  doiibtfu!,  under  the  facts  disclosed  in  this  record, 
whether  any  delivery  was  necessary  to  vest  the  title  to  ihe  slaves 
in  King.  It  is  there  said  that  "where  a  sale  is  made  for  cash, 
or  on  a  stiptilated  credit,  that  it  is  not  the  delivery  or  tender  of 
the  thing  sold,  or  (he  payment  or  tender  of  the  money,  which 
invests  the  purchaser  with  the  right  of  property,  or  which  gives 
ID  the  seller  a  right  to  recover  the  money.  The  sale  is  com- 
plete as  soon  as  both  parties  have  agreed  to  the  terms,  that  is, 
as  soon  as  one  party  says,  I  will  take  a  certain  price,  and  the 
other  says,  I  will  pay  it,  their  rights  are  fixed.  The  property 
in  the  ihing  passes  to  the  vendee,  and  is  at  his  risk,  and  he  may 
deniand  the  possession  upon  the  payment  or  lender  of  the  pur- 
chase money."  The  court  say  "this  is  to  be  understood,  in 
cases  where  the  contract  does  not  contemplate  some  further  act 
in  order  to  place  the  property  in  a  deliverable  state,  as  to  ascer- 
tain its  price,  &c.  &c-" 

But  wh-ither,  in  this  case,  the  property  in  the  slaves  passed 
without  delivery  or  not,  it  is  very  clear,  according  to  all  the 
cases  which  hdve  come  under  my  ob^iervalion,  that  when  they 
were  delivered  absolutely  in  part  execution  of  the  contract,  the 
sale  being  on  a  credit,  as  is  shown  in  this  case,  the  property 
passed  to  tiie  vendee,  and  authorised  him  to  make  any  disposi- 
tion of  them  which  he  chose,  not  inconsistent  with  the  rules  of 
law. 

While  the  thing  sold  remains  in  the  hands  of  the  seller,  he 
has  the  right  to  retain  it,  if  the  buyer  has  become  insolvent:  and 
ill  case  of  the  buyer's  insolvency,  the  seller  has  the  further  right 
to  stop  the  goods,  or  order  them  to  be  withheld  from  tire  buyer, 
at  any  time  before  such  goods  go  into  the  power  and  dominion 
of  the  buyer;  but  after  they  have  been  delivered  absolutely  to 
the  purchaser  as  his  property,  there  exists  no  longer  any  lien  in 
favor  of  the  seller. — Bell's  Contr.  of  Sale,  113  et  scq.;  Crosson 
Lien,  3S  ib.  369. 

The  law  is  well  settled,  that  if  a  person  make  a  fair  sale  of 
goods  on  time,  or  even  for  cash,  and  actually  deliver  them  to 
the  buyer  as  his  property,  wirhout  payment,  there  no  longer  ex- 
ists, either  at  law  or  in  equiiy,  any  lien  in  favor  of  the  seller,  but 
the  properly  in  the  goods  passes  to  the  purchaser. — See  2  Kent's 
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Com.  496-7;  Chapman  v.  Lathorp,  6  Cow.  110;  Waxren  v/ 
Sprowle,  2  Mar.  52S ;  Conyers  v.  Emiis,  2  Mason's  Rep.  236 ; 
Cross  on  Lien,  3. 

The  cases  relied  upon  by  the  counsel  for  the  defendant  in 
error,  to  sustain  the  charge  of  the  court,  do  not  conflict  with  the 
view  above  taken.  In  the  case  of  Haggerty  v.  Palmer,  6  Johns. 
C  Rep.  437,  the  delivery  of  the  goods  was  held  conditional  upon 
the  ground  that  there  existed  a  usage  in  the  city  of  New  York, 
where  the  goods  were  sold  at  auction  for  approved  notes,  that 
the  buyer  should  send  for  the  goods  and  the  seller  send  for  the 
notes.  The  Chancellor  (Kent)  held  that  as  the  purchaser  knew 
of  the  iisage,  he  received  the  goods  upon  the  condition  that  he 
furnished  the  notes,  and  that  he  held  them  in  trust  for  the  seller 
until  the  condition  was  complied  with.  If  the  delivery  was  con- 
ditional, then  there  can  be  no  question  of  the  correctness  of  this 
decision;  but  quere? — The  principle  upon  which  the  decision 
rests  is  correct,  the  only  question  is,  whether  the  facts  authorised 
the  conclusion  that  such  delivery  was  upon  condition.    '''*'  f*  '** 

In  his  Commentaries  (vol.  2,  p.  497,)  the  learned  chancellor* 
says,  "If  it  was  even  a  condition  of  the  contract  that  the  seller 
was  to  receive,  upon  delivery,  a  note  or  security  for  payment  at 
another  time,  he  may  dispense  with  that  condition,  anditwillhe 
deemed  waived  by  a  voluntanj  and  absolute  delivery^  without  a 
concurrent  demand  of  the  security ^ 

In  the  case  of  Palmer  v.  Hand,  13  Johns.  435,  the  plaintiflT 
sold  to  one  Potter  a  quantity  of  lumber,  which  he  had  on  a  raft 
Upon  the  river,  and  agreed  to  deliver  it  to  him  at  one  of  the  docks 
in  Albanyi  at  a  price  agreed  on  to  be  paid  on  delivery.  Potter 
then  proceeded  to  Albany,  and  agreed  with  the  defendant,  who 
kept  a  lumber  yard  and  dock  at  Albany,  to  deliver  the  lumber  to 
him  from  the  raft,  to  be  sold  on  commission,  Potter  obtaining 
from  him  some  advances  on  account  of  it.  The  plaintiff,  arriving 
with  the  raft  about  sun  rise,  fastened  it  to  the  defendant's  dock, 
and  the  workmen  engaged  there  began  to  pile  the  plank,  &c.,  on 
the  dock,  and  the  plaintiff  went  in  search  of  Potter.  Before  all 
the  lumber  was  taken  from  the  raft,  the  plaintiff  returned,  and 
forbade  the  piling  of  any  more,  saying  that  Potter  had  abscond- 
ed. Piatt,  Justice,  in  delivering  the  opinion  says,  "that  upon 
a  contract  to  sell  goods,  where  no  credit  is  given,  the  vendor  has 
•  lien,  so  that  if  the  goods  be  actually  delivered  to  the  veodec, 
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and  upon  demand  then  made,  he  refuses  to  pay,  the  property  is 
not  changed,  and  the  vendor  may  lavvAjlly  fake  the  goods  as  his 
own,  because  the  delivery  was  covditional.^^  The  court,  also, 
lay  stress  upon  the  fact  that  the  whole  raft  was  to  be  delivered, 
and  that  until  such  delivery,  the  plaintiff  could  not  demand  the 
price.  The  delivery  was  in  Jieri,  and  not  being  complete,  and 
the  payment  of  the  price  being  concurrent  with  the  delivery,  the 
plaintiff  was  held  entitled  to  retain  the  lumber,  and  the  consignee 
pf  Potter  adjudged  to  have  no  right  to  it.  Without  stopping  to 
enquire  whether  the  dictum  of  the  learned  judge,  who  delivered 
the  opinion  in  that  case,  as  to  the  right  of  the  vendor  to  resume 
the  goods  after  a  complete  delivery  to  the  vendee,  can  be  sus- 
tained, according  to  the  established  rules  of  the  common  law,  it 
is  sufficient  for  our  present  purpose  to  observe  that  the  decision 
does  not,  in  our  opinion,  furnish  any  authority  in  support  of  the 
charge  in  this  case.  Here,  as  we  have  said,  a  credit  was  given, 
and  the  delivery  was  complete,  and  the  purchaser  complied,  so 
far  as  we  are  advised,  with  the  conditions  of  sale;  for  it  appears 
he  gave  notes  to  the  seller  before  the  delivery  of  the  last  lot  of 
slaves.  It  is  fair  to  presume  that  the  execution  of  the  deed  was 
an  after  arrangement,  as  it  appears  to  be  cotemporaneous  with 
the  execution  of  the  last  notes,  which  bear  date  near  one  year 
after  the  execution  of  the  first ;  and  the  charge  of  the  court  is  not 
based  upon  the  hypothesis  that  the  ten  slaves  first  delivered  were 
to  be  subject  to  such  trust  in  the  hands  of  the  vendee. 

The  Judge  proceeded  upon  the  ground  that  the  contract  was 
for  twenty  slaves,  and  although  half  of  them  were  to  be  delivered 
in  one  year  and  the  remainder  a  year  thereafter,  and  although 
the  purchaser  may  have  fully  complied  with  his  contract,  yet  his 
title  to  those  delivered  did  not  vest  until  the  seller  had  fully 
complied  in  delivering  the  remainder.  That  the  contract  was 
entire  did  not  prevent  the  vesting  of  King's  title  to  the  property 
delivered  in  part  execution  of  it.  It  gave  him  a  right  merely  to 
insist  upon  a  complete  fulfilment  of  it  on  the  part  of  Bell.  The 
delivery  in  this  case  being  absolute,  the  title  vested  in  King. 

We  deem  it  unnecessary  to  examine  the  other  question  pre- 
sented by  the  record,  as  it  will  hardly  arise  upon  a  subsequent 
trial. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 

Parsons,  J.,  not  sitting. 
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1,  Where,  by  agreement  between  the  creditor  and  principal  debtor,  founded 
on  valuable  consideration,  the  day  of  payment  of  a  bill  or  note  is  postponed, 
it  is  such  an  alteration  of  the  contract  as  discharges  the  surety,  without 
regard  to  the  time  of  the  extension,  or  whether  it  has  operated  to  the  pre- 
judice of  the  surety  or  not. 

3.  Where  a  creditor  has  taken  a  deed  of  trust  from  the  principal  debtor  to 
secure  the  payment  of  his  demand,  the  surety  is  not  discharged  by  the  re- 
fusal of  the  creditor,  on  request,  to  sell  the  property  conveyed  by  the  deed. 

Error  to  the  Circuit  Court  of  Tuskaloosa. 

This  was  an  action  against  the  defendant  in  error  as  the  en- 
dorser of  a  bill  of  exchange,  drawn  and  accepted  by  Don- 
oho  &  Payne,  dated  the  2d  of  June  1840,  and  payable  at 
twelve  months  after  date.  The  defendant  filed  several  pleas  to 
the  declaration,  one  of  which  is  the  following:  ^'^ Actio  won,"&c., 
because  he  says  that  he  endorsed  the  said  bill  for  the  accommo- 
dation and  as  the  mere  surety  of  the  drawers  thereof,  and  with- 
out any  other  consideration  whatever,  of  which  the  testator  of 
the  said  plaintiffs  had  notice ;  and  the  defendant  avers  that  af- 
terwards, when  said  bill  had  become  due  and  payable,  the  said 
testator,  in  his  life  time,  upon  a  new  and  valuable  consideration 
to  him  moving  from  the  said  drawers,  did  grant  to  the  said 
drawers  day  of  payment,  did  extend  the  lime  for  and  postpone 
the  collection  of  said  bill  iu  consideration  thereof,  without  the 
consent  of  this  defendant."  To  this  plea  the  plaintiffs  demurred, 
but  the  demurrer  was  overruled. 

Upon  the  trial,  it  appeared  that,  on  the  23d  day  of  Sept.  1842, 
the  drawers  of  the  bill  executed  a  deed  of  trust,  whereby 
they  conveyed  to  certain  trustees  properly,  both  real  and  per- 
sonal, in  trust  to  secure  the  payment  of  said  bill  of  exchange, 
and  it  was  stipulated  that  the  grantors  should  retain  the  posses- 
sion of  said  property  until  the  plaintiff's  testator,  who  was  the 
holder  of  the  bill  and  a  party  to  the  deed,  should  in  writing 
require  the  trustees  to  sell.  The  defendant  agreed  in  writing 
on  the  back  of  this  deed  that  he  would  continue  liable,  as  endor- 
ser of  said  bill,  notwithstanding  the  day  of  payment  had  been 
extended.  Another  deed  of  trust  was  also  read  in  evidence, 
bearing  date  the  24th  day  of  June  1843,  executed  by  the  draw- 
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ers  to  the  same  trustees,  whereby  they  conveyed  their  interest 
in  a  steamboat,  for  the  purpose  of  securing  the  payment  of  said 
bill,  and  which  stipulated  that  the  grantors  should  retain  the 
possession  of  said  boat  until  the  first  of  March  1S44,  after  which 
the  plaintiffs'  testator  was  authorised  to  require  the  trustees  to 
sell  for  the  purpose  of  paying  the  bill.  To  this  deed,  also,  the 
plaintiffs'  testator  was  a  parly. 

It  was  proved  that  the  defendant,  after  the  making  of  the  first 
deed  and  before  the  execution  of  the  second,  gave  the  testator 
notice  to  sell  the  property  conveyed,  or  he  would  not  continue 
liable  as  endorser.  The  sale  under  the  first  deed  did  not  take 
place  until  the  year  1846,  and  the  property  in  the  meantime  had 
deteriorated  in  value.  It  was  also  shown,  that  in  October  1S43, 
the  drawers  of  the  bill  agreed  wiih  the  testator,  the  holder,  to 
carry  any  goods  on  the  steamboat,  conveyed  by  the  second  deed, 
he  might  wish  to  have  conveyed,  and  that  the  freight  thus  earned 
might  go  as  a  credit  on  the  bill  of  exchange,  and  that  under  this 
agreement  $1,914  had  been  paid  on  the  bill,  that  being  the 
?imounl  due  by  the  testator  to  the  boat  for  freight.  Undc^r  this 
evidence  the  plaintiffs  requested  the  court  to  charge  the  jury, 
that  inasmuch  as  the  defendant,  by  his  agreement  on  the  back 
of  the  first  deed,  had  consented  that  the  testator  might  indulge 
the  drawers  as  long  as  he  might  choose,  he  could  not  by  notice 
compel  the  testator  to  sell  the  property  conveyed  by  the  first 
deed  before  taking  the  second,  and  that  the  taking  of  the  second 
deed,  after  the  alleged  notice,  was  no  bar  to  this  action.  This 
chargti' the  court  refused  to  give,  and  instructed  the  jury  that 
although  no  time  was  expressed  when  the  first  deed  of  trust  was 
to  be  closed,  yet  it  must  be  so  construed  as  that  it  was  to  be 
closed  within  a  reasonable  time,  and  what  was  a  reasonable 
time,  must  be  determined  by  them;  and  if  they  believed  that 
after  such  reasonable  time  and  before  the  taking  of  the  second 
deed,  the  defendant  gave  the  plaintiffs'  testator  notice  to  sell 
the  property  conveyed  by  the  first  deed  of  trust,  and  the  testa- 
tor neglected  to  do  so,  but  took  the  second  deed,  without  the 
defendant's  consent,  then  the  defence  was  made  out,  and  that 
they  should  find  for  the  defendant.  To  the  ruling  of  the  court 
on  the  demurrer,  its  refusal  to  charge  as  requested,  and  to  the 
charge  given,  the  plaintiffs  excepted,  and  now  assign  them  as 
error. 
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Peck,  for  the  plaintiffs. 

Ormoxd  and  Nicholson,  for  ihe  defendant. 

DARGAN,  C.  J. — It  is  contented  that  the  plea,  which  was 
demurred  to,  is  insufficient,  inasmuch  as  it  does  not  show  how 
long,  or  to  what  particular  time  the  payment  of  the  bill  was  agreed 
to  be  postponed.  But  we  think  that  this  objection  cannot  be  sus- 
tained. A  security  has  the  right  to  stand  on  the  precise  terms  of 
his  contract,  and. is  discharged,  if  those  terms  are  altered  with- 
out his  consent,  whether  the  alteration  conbists  in  the  amount  of 
the  obligation,  or  the  time,  or  manner  of  performing  it. — McKay' 
et  al.  V.  Dodge  et  al.,  5  Ala.  3SS ;  Bang  et  al  v.  Strong,  7  Hill»" 
250.  Nor  is  it  material  wliciher  such  alteration  is  prejudicial 
to  the  security  or  not.  The  only  question  is,  whether  the  con- 
tract has  been  changed  without  his  consent,  and  if  it  be  found 
that  it  has  been,  the  security  is  discharged  ;  for  never  having  as- 
sented to  the  new  contract  introduced  by  the  change,  he  is  not 
bound  thereby.  Testing  the  plea  by  this  rule,  we  think  it  is 
substantially  good.  It  avers  that  for  a  valuable  consideration 
moving  from  the  drawers  of  the  bill  to  the  plaintiffs'  testator, 
who  was  the  holder,  the  day  of  payment  was  postponed.  If  so, 
the  contract  was  changed,  and  the  defendant  discharged,  unless 
he  assented  to  the  alteration.  It  may  be  true,  that  an  agreement 
between  the  principal  debtor  and  the  creditor,  which  does  not 
stipulate  for  any  precise  time,  but  leaves  the  legal  right  in  tlie 
creditor  to  sue  for,  or  demand  the  money  due  by  the  contract, 
at  any  moment,  does  not  work  a  change  of  the  contract  as  to 
the  time  of  payment.  But  when  the  day  of  payment  is  post- 
poned by  an  agreement  founded  on  a  sufficient  consideration, 
then  it  cannot  be  said  that  the  time  of  payment  has  not  been  al- 
tered. 

2.  The  instVuctions  given  by  the  court  to  the  jury  cannot  be 
Hustained.  It  is  manifest  that  a  creditor  may  take  collateral  se- 
curity to  secure  his  debt,  without  altering  the  original  contract, 
or  afll'Cting  the  liability  of  the  security.  Nor  can  the  security 
claim  to  be  discharged  because  the  creditor  will  not,  at  his  re- 
quest, proceed  (o  convert  such  collateral  security  into  money,' 
although  the  properly  shouhl  be  depreciated  in  value  in  conse- 
quence of  his  neglect  to  sell. — Branch  Bank  at  Montgomery  v. 
Perdue,  3  Ala.  40J9,  and  cases  there  cited.     But  it  is  urged  that 
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the  evidence  shows  ihat  ihe  lime  of  the  bill  was  extended  by  the 
plaintiffs'  testator,  without  the  consent  of  the  defendant,  and, 
therefore,  the  defendant  is  discharged;  and  on  this  ground  the 
instructions  of  the  court  can  be  sustained.  We  are,  however, 
cleady  of  the  opinion  that  no  question  in  regard  to  tiie  ex- 
tension of  time  is  raised  by  the  evidence,  as  it  is  now  presented 
to  us.  If  we  were  to  admit  that  the  first  deed  of  trust,  in  con- 
nection with  the  defendant's  written  consent  on  the  back  thereof 
to  the  extension  of  time  contemplated  in  consideration  of  the 
deed,  was  evidence  lending  to  prove  that  the  day  of  payment  of 
the  bill  was  agreed  to  be  postponed  thereby,  still  the  defendant's 
assent  to  such  delay  of  the  payment  would  prevent  his  discharge 
from  liability,  and  he  would  still  be  bound  as  endorser;  for  he 
expressly  agreed  that  he  would  be.  And  the  second  deed  of 
trust,  upon  its  f:ice,  does  not  show  that  it  was  the  agreement  be- 
tween the  parties  thereto,  that  further  time  was  agreed  to  be 
given.  It  simply  shows  that  the  grantors  intended  to  secure  the 
payment  of  the  bill  and  to  retain  the  possession  and  control  of 
the  property  until  it  should  be  sold,  according  to  the  provisions 
of  the  deed.  But  this  deed,  independent  of  all  other  evidence, 
does  not,  and  cannot  raise  any  question  as  to  the  extension  of 
the  day  of  payment  of  the  bill.  It  may,  however,  be,  that  upon 
another  trial,  it  will  appear  that  the  extension  of  the  day  of  payment 
formed  an  ingredient  in  the  consideration  of  the  second  deed, 
and  if  so.  the  question  will  arise  whether  the  taking  of  the  second 
deed,  extending  the  time  of  the  payment  of  the  bill,  will  dis- 
charge the  defendant,  he  having  consented  to  such  delay  as  wa« 
conten)plated,  in  consideration  of  the  first  deed.  But  this  ques- 
tion is  not  raised  for  our  revision  at  this  time,  and,  therefore,  is 
not  considered.  The  only  question,  as  we  conceive,  that  is 
raised  by  the  instructions  of  the  court,  is  this,  whether  the  refu- 
sal of  the  plaintifts'  testator  to  sell  the  property  conveyed  by  the 
first  deed,  before  taking  the  second,  discharged  the  defendant 
from  his  liability,  and  we  are  clearly  of  the  opinion  that  it  did 
not ;  for  a  security  cannot  compel  a  creditor  to  take  proceedings 
against  property  conveyed  in  trust  to  secure  the  debt,  nor  claim 
to  be  discharged  because  the  creditor  refuses  to  do  it. 

The  judgment  must  be  reversed  and  the  cause  remanded. 
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!.  An  aTemrent  in  a  declaration,  that  an  execution  was  returnable  according 
to  the  statute,  i»  to  be  understood  as  meaning,  that  the  execution  was  re- 
turnable, on  its.  face,  to  the  tetn  sf  tke  court,  to  which  bj  law  it  should 
have  been  made  returnable,  and  if,  when  offered  in  evidence,  it  appears  t* 
be  returnable  at  a  time  different  from  that,  it  should  be  excluded  on  ac- 
count of  the  variance. 

^.  Where  an  execution,  on  its  face-,  is  returnable  at  a  time  anterior  to  tbe- 
term,  to  which  by  law  it  should  have  bees  made  returnable,  it  may  be  amencf- 
ed,  but  until  amended,  the  securities  of  the  deputy  sheriff  or  deputy  bank 
marshal  are  not  liable  for  money  collected  on  it  by  such  deputy  after  the 
day  on  which  it  was  on  its  face  returnable,  and  which  he  has  failed  to  pa][ 
Vftx.     (Dakoan,  C.  J.,  disscBting.) 

Error  to  the  Circuit  Court  of  Clarke.  Tried  before  the 
Hon.  John  Bragg. 

This  was  an  action  of  debt  by  the  defendant  in  error,  who 
wds  bank  marshal,  against  the  plaintiffs  in  error,  who  were  the 
•ureties  on  the  bond  of  William  Cieaver,  the  deputy  of  the  de- 
fendant in  error,  for  the  failure  of  Cleaver  to  pay  over  inoaey 
collected  by  him  on  an  execution.  The  declaration  describes 
the  execution  as  dated  on  the  15th  June  1S44,  and  ''  returnable 
according  to  the  statute.'*  The  execution  offered  in  evidence 
appeared  to  be  returnable  on  the  second  Monday  after  the  fourth 
Monday  in  October  1844,  when,  by  the  statute  of  the  15th  Jan- 
uary 1844,  it  should  have  been  made  returnable  to  the  court  to 
be  holden  on  the  fourth  Monday  after  the  fourth  Monday  in 
October  1844  ;  and  on  this  account  the  plaintiff}  in  error  object- 
ed to  it  as  evidence,  but  the  court  overruled  the  objection  and 
allowed  it  to  be  read.  It  was  shown  that  Cleaver  received  the 
money  on  the  execution  on  the  13th  Nov.  1844,  two  days  after 
it  was,  on  its  face^  returnable,  but  more  than  ten  days  before 
the  term  of  the  court,  to  which  it  should  have  been  made  return- 
able. The  court  charged  the  jury  that  if  the  money  was  recciv- 
(^d  before  the  time  5xed  by  statute  for  the  return  of  the  execution, 
•he  securities  were  liable.  The  ruling  and  charge  of  the  court 
were  severally  excepted  to,  and  assigned  us  error. 

Phillips,  for  the  plaintiffs  in  error. 
T.  &:  J.  Williams,  for  the  defendant. 
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PARSONS,  J. — The  declaration  alleges  that  the  execution 
was  returnable  according  to  the  statute,  which  means,  if  it  means 
any  thing,  that,  on  its  face,  it  was  made  returnable  to  the  term 
to  which  it  should  have  been  returnable,  according  to  the  statute. 
But  on  its  face  it  was  returnable  at  a  different  time,  and,  there- 
fore, it  did  not  agree  with  the  allegation  and  should  have  been 
rejected. — 5  Wend.  276. 

2.  As  Cleaver  received  the  money  after  the  time  when  the 
execution  was  made  returnable  on  its  face,  but  before  the  time 
when  it  should  have  been  made  returnable,  the  question  is,  are 
his  sureties  liable? 

Marsh,  as  the  agent  of  the  Branch  Bank  of  the  State  of  Ala- 
bama at  Mobile,  under  the  act  of  1843,  (Clay's  Dig.  liS,  ^  86,) 
appointed  Cleaver  as  his  deputy,  and  ihis  action  was  brought 
against  the  plaintiffs  in  error  as  Cleaver's  sureties,  for  the  faith- 
ful performance  of  his  duties.  In  respect  of  the  execution  of 
all  process,  Marsh's  powers  and  duties  under  the  act,  were  the 
same  as  those  of  a  sheriff;  and  the  relation  between  him  and 
Cleaver,  as  his  deputy,  was  consequently  similar  to  the  relaiioo 
between  a  sheriff  and  his  deputy.  The  execution  issued  frono 
ihe  Circuit  Court  of  Mobile  county,  in  June  18-i4,  and  was 
placed  in  the  hands  of  Cleaver.  The  clause  in  the  execution 
which  required  a  return  is  in  this  language:  "That  you  have 
said  sums  before  the  judge  of  our  said  court,  on  the  second 
Monday  after  the  fourth  Monday  of  October,  A.  D.  1844,  to 
render  unto  the  said  Branch  Bank  the  amount  of  debt  and  cost 
aforesaid,  and  have  you  then  and  there  this  writ."  By  an  act 
approved  loth  January  1844,  the  fall  terms  of  the  Circuit  Courts 
for  Mobile  county  were  to  be  holden  on  the  fourth  Monday  af- 
ter the  fourth  Monday  in  October,  in  each  year.  Under  the 
general  stPtute  the  execution  should  have  been  made  returnable 
to  that  term.  Cleaver  received  the  money  from  the  defendants 
in  the  execution  on  the  13th  day  of  November  1S44.  This 
was  after  the  execution  was  returnable  upon  its  face,  but  it  wa» 
before  the  time  when  it  should  have  been  returnable  under  the 
general  statute.  If  Cleaver's  authority  under  the  execution 
ceased  from  the  time  when  it  was  made  returnable,  on  its  face, 
then  his  sureties  were  not  liable. — Burton  v.  Lockhart,  2  S.  & 
Port.  J  09.  And  it  is  our  opinion  that  the  execution,  in  respect 
of  the  period  between  the  tinaes  when  it  was  and  when  it  should 
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have  been  returnable,  gave  no  authority  whatever  to  Cleaver, 
and  that,  therefore,  his  sureties  are  not  liable  for  wliat  he  did  du- 
ring that  time.  This  case  is  distinguishable  from  Finley  and 
others  v.  Ritchie,  8  Ala.  152,  and  Love  v.  McRae,  12  ib.  444-, 
since  it  is  absolutely  impossible  to  make  this  writ,  by  construc- 
tion of  its  language,  returnable  to  the  term  next  after  it  was  is- 
sued;  for  it  is  returnable  to  no  court  or  term,  but  to  the  judge 
of  the  court,  at  a  time  which  was  before  the  term.  If  it  were  al 
all  doubtful  whether  this  execution,  upon  its  face,  was  returnable 
to  the  term  or  at  a  differenl  time,  a  construction  which  would 
make  it  consistent  with  the  law  would  be  adopted,  but  in  this 
case  there  is  no  room  for  doubt,  all  is  plain.  The  execution  is 
upon  its  face  clearly  returnable  before  the  time  when  the  money 
was  paid  to  Cleaver.  Then  if  his  sureties  are  liable,  it  is  not 
because  he  acted  under  any  existing  authority  in  the  execution, 
but  because  he  may  have  acted  under  the  laws  that  prescribed 
his  powers  and  duties  or  those  of  the  clerk.  In  this  respect  h^ 
is  on  a  footing  with  a  deputy  sheriff,  and  the  idea  that  he  may 
act  partly  under  the  execution  and  partly  under  the  statute,  or  a 
while  under  the  execution,  aod,  when  that  expires  by  its  owq 
limitation,  then  under  the  statute,  is,  to  m)-  mind,  entirely  new. 
If  sued  for  an  act,  he  may  justify  under  the  execution,  but  not, 
I  apprehend,  under  the  execution  for  one  part  of  the  amount  re- 
covered by  the  judgment,  and  under  the  statute  or  general  la\T 
confering  his  powers  or  prescribing  the  duties  of  the  clerk,  for 
another,  nor  under  the  execution  for  part  of  the  time  during 
which  he  acted,  and  the  statute  for  the  rest.  As  he  can  justify 
for  no  act,  save  what  the  execution  clearly  authorises,  it  follows 
that  the  execution  is  his  sole  authority,  and  that  he  is  not  to  be 
aflfected  for  good  or  for  evil  by  the  clerk's  errors  in  issuing  it. 
For  them  the  clerk  alone  is  liable. 

J  In  Shirly  v.  Wright,  Holt,  C.  J.,  observed,  "if  a  writ  of  ex- 
ecution bear  test  out  of  term,  the  sheriff  is  justifiable,  and  yel 
shall  not  be  liable  for  an  escape,  for  it  is  a  void  writ."  If  it  is  a 
void  writ,  why  is  the  sheriff  not  liable  if  he  acts  under  ii?  In 
Parsons  v.  Loyd,  3  Wilson's  Rep.  341,  Lord  Chief  Justice  De 
Gray  answers  this  question  thus:  "  Parsons,  the  now  plaintiff,' 
has  been  illegally  imprisoned  under  the  color  of  a  writ  sued  out 
against  him,  which  is  a  mere  nullity  ;  he  has  been  unlawfully  in- 
jured, and  must  have  a  remedy ;  but  he  has  ooue  against  the 
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officer,  who  is  not  to  exercise  his  judgment  louclung  the  validity 
of  the  process  in  point  of  law,  but  is  obliged  to  obej  the  com- 
manJ  of  the  courts  al  Westminster,  or  other  superior  courts 
having  general  jurisdiction,  and  he  may  justify  under  the  writ, 
although  it  is  void."  So,  he  and  Holt,  Chief  Justice,  thought 
alike,  that  the  sheriff  might  rely  upon  his  writ,  whether  right  or 
wrong,  although  the  writs  in  those  cases  were  void,  except  at 
against  the  sheriff,  for  errors  on  their  face;  but  it  was  thought 
unreasonable  to  make  the  sheriff  the  judge  of  that.  These  cases 
strongly  show  that  the  writ,  as  it  is,  is  the  sheriff's  authority. 
Its  invalidity,  as  it  respects  the  parties,  is  a  very  different  ques- 
tion. The  principle  is,  therefore,  that  the  sheriff  is  not  to  judge 
of  the  defects  of  the  writ,  but  must  obey  it,  if  valid,  and  may,  if 
void.  But  there  is  no  rule  or  principle  that  enables  the  sheriff 
to  act  beyond  the  mandate  of  the  writ,  and  to  justify  under  the 
statute  for  the  excess.  The  writ  of  Ji  fa.  in  this  case  was 
amendable,  I  am  aware.  Such  a  writ  was  made  returnable  "on 
the  Thursday  after  the  morrow  of  All  Souls,"  instead  of  "  on  the 
morrow  of  All  Souls,"  and  the  court  allowed  it  to  be  amended, 
by  the  award  of  execution,  which  showed  how  it  should  have 
been  made  returnable. — Atkinson  v.  Newton,  3  B.  &  Pull.  337, 
and  see  5  Taunt.  606.  But  this  execution  was  not  amended, 
and,  therefore,  the  powers  and  duties  of  the  officer  are  the  same 
as  if  it  was  not  amendable.  I  have  looked  into  various  cases, 
in  which  questions  as  to  the  amendment  of  executions  were 
presented,  and  in  all,  ibe  order  of  the  court  for  that  purpose  haa 
been  had ;  I  have  not  met  with  a  case,  in  which  tt  was  supposed 
to  be  unnecessary.  Under  the  various  statutes  of  Jeofails  in 
England,  which  are  so  called  because,  when  the  pleader  per- 
ceived any  slip  in  the  form  of  his  proceeding,  and  acknowledg- 
ed his  error,  he  is  at  liberty  by  those  statutes  to  amend  it,  an 
amendment  is  seldom  actually  made,  but  the  benefit  of  the  act  is 
attained  by  the  court  overlooking  the  exception.  In  England 
there  are  only  two  statutes  of  amendment,  14  Ed.  o  Stat.  1  c.  6., 
*r)d  8  Hen.  VI,  c.  12  and  15;  the  rest  are  reckoned  to  be  statutes  of 
Jtofails,  and  not  of  amendments. — 1  Tomlin's  Law  Die.  71. 
The  statute  of  8  Hen.  VI,  c.  12,  which  is  one  of  the  two  stat- 
utes of  amendments,  gives  power  to  the  courts  to  amend  what 
they  shall  think,  in  their  discretion,  to  be  the  misprision  of  their 
clerks,  in  any   record,  process,  and  plea,  warrant  of  attorney, 
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writ,  or  pannel  or  return. — lb.     Our  statute  of  1807  is,  in  some 
respects,  similar.     The  English  statutes  o(  jeofails  do   not  ex- 
tend to  writs  of  execution. — Archbold's  Practice.  278,  part  2. 
fhe  defects  to  which   they  extended  were,  after  verdict,  the 
want  of  a  warrant  of  attorney,  the  want  of  an  original  writ  or  bill, 
or  any  defects  of  form  therein,  mistakes  and  omissions  of  plead- 
ing, misjoining  of  issues,  &c.     And  although,  in  some  of  those 
statutes,  the  courts  are  directed  to  amend  the  defects,  yet  an 
actual  amendment  is  never  made,  but  the  exception  is  over- 
looked by  the  courts  and  the  party   thus  attains  the  benefit  of 
those  acts^  and  for  this  reason,  if  error  be  brought  for  any  de- 
fect aided  by  these  statutes,  the  court  acts  as  if  the  amendment 
were  made. — Archb.  Prac.  264;  Strange,  101 1.     The  result  is 
in  England,  that  actual  amendments  were  not  necessary  under  the 
statutes  of  jeofails,  because  the  defects  were  overlooked,  or 
considered  as  amended.     So  far  as  our  statute  is  similar  to  those, 
the  same  doctrine  may  well  apply ;  but  as  they  do  not,  in  Eng< 
land,  apply  to  the  case  of  an  irregular  or  defective  execution,  the 
•reason  of  that  must  apply  here,  if  it  is  good  there;  and  the  reasons 
there  and  here  are  obvious  to  all  and  require  no  remark.    Then, 
ihe  defect  of  this  execution,  not  being  one  that  will  be  overlook- 
ed or  considered  as  amended,  the  officer's  authority  to  act,  after 
the  execution  was  made  returnable,  cannot  be  supported  by  any 
such  reasoning.     But  the  courts  may  give  leave  to  amend  as  the 
cases  show.     See  some  of  the  cases  cited  in  Archb.  Prac.  278. 
This  they  may  do  on  terms,  or  without  terms,  or  in  proper  cases 
may  refuse  to  allow  the  amendmenl.     But  this  execution  was 
never  amended,  and  it  was  not  the  officer's  duly  to  get  it  amend- 
ed.    And  he  could  no  more  extend  the  authority  of  the  execu- 
tion by  acting  under  it,  after  it  had  expired  by  its  own  limitation, 
than  he  could   supply  the  total  want  of  an  execution,  by  acting 
as  if  there  was  one.     His  act  was  unauthorised,  and  did  not  bind 
his  sureties,  as  we  think. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 

DARGAN,  C.  J. — I  cannot  concur  in  the  opinion  deliver- 
ed in  this  case.  The  execution  was  amendable,  and  if  amend- 
ed, the  money  received  by  the  bank  agent  woul  I  have  beea  a 
satisfaction  of  the  judgment;  and  for  that  reason,  I  think  the 
money  was  collected  officially,  and  that  its  non-payment  was's 
43 
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breach  of  the  condition  of  the  defendant's  bond.  I  admit  that 
if  money  is  received  by  a  sheriff  or  other  officer,  after  the  return 
d^y  of  the  execution,  his  securities  are  not  bound,  if  he  fails  to 
pay  it  over;  but  the  reason  of  this  is,  that  the  money,  not  being 
received  officially,  works  no  satisfaction  of  the  judgment,  and 
notwithstanding  such  payment,  another  execution  may  be  issued; 
but  when  the  payment  to  a  sheriff  can  be  relied  on  by  the  de- 
fendant as  a  satisfaction  of  the  judgment,  I  cannot  see  how  the 
sheriff  or  his  securities  can  say  this  payment  was  not  made  to 
the  sheriff  officially. 


NELMS  vs.  WILLIAMS. 

1.  The  same  rule  sfpiicabie  to  comiuon  law  actions  against  the  sheriff,  fpr 
failing  to  pay  o^er  money  collected  by  virtue  of  his  ofiBce,  applies  where  the 
deputy  ia  sued  by  the  principal  sheriff  for  a  similar  default. 

2.  The  decisions,  which  hold  uiat  a  demand  must  be  made  of  the  sheriff  to 
entitle  a  party  to  liie  summary  remedy  provided  by  statute,  are  predicated 
on  statutes  that  give  these  remedies,  and,  therefore,  cannot  be  regarded  as 
authorities  in  actions  not  founded  upon  them. 

3.  It  is  the  duty  of  a  deputy  to  pay  over  to  the  principal  sheriff  all  monies 
collected  by  him  as  such,  tvithin  a  reasonable  time,  and  if  he  fail  to  do  so, 
an  action  may  be  maintained  against  him  without  a  previous  demand. 

4.  Where  the  facts  of  a  case  are  not  controverted,  the  court  may  charge  upon 
them  directly  and  without  Iiypothesis. 

Error  to  the  Circuit  Court  of  Perry.  Tried  before  the 
Hon.  John  D.  Pheian. 

Garrott,  for  the  plaintiff  in  error. 

A.  B.  Moore,  for  the  defendant. 

CHILTON,  J. — This  was  an  action  by  Williams,  who  was 
the  principal  shenff  of  Perry  county,  against  Nelms,  who  was 
his  office  deputy,  to  recover  monies  received  by  the  latter  for 
his  principal. 
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Il  appears  from  a  bill  of  exceptions,  that  Nelms  acted  as  such 
deputy  sljeriff  from  Sept.  1S43,  until  June  1844,  and  had  col- 
lected various  sums  in  that  capacity  for  his  said  principal,  and 
that  in  the  fail  of  1S44,  they  selected  one  West  to  state  an  ac- 
count between  them;  that  West  made  out  the  account,  and  as- 
certained that  Nelms  owed  Williams  the  sum  of  $1610,  which 
Nelms  admitted  to  be  correct,  and  for  which  lie  was  willing  to 
give  his  note,  for  the  purpose  of  closing  the  balance  so  found 
against  him,  but  prefered  not  doing  so  until  Williams  should 
give  hirn  a  receipt  in  each  case  for  the  money  collected  on  the 
same.  It  appears  also,  that  the  plaintiff  below  read  to  the  jury- 
two  receipts  of  Nelms,  bearing  date  in  March  1844,  for  monies 
collected  by  him  as  deputy,  and  which  it  seems  were  not  em- 
braced in  the  settlement  made  by  West.  It  was  further  made 
to  appear,  that  Nehns  bad  paid  a  portion  of  the  demand,  say 
$150,  to  Williams.     This  suit  was  instituted  in  April  1847. 

The  main  question  in  the  court  below  was,  whether  it  was 
necessary  for  Williams  to  demand  the  money  of  Nelms  before 
he  could  maintain  this  action.  The  circuit  judge  ruled  that, 
in  respect  to  the  amount  ascertained  by  the  settlement,  no  de- 
mand was  necessary,  but  that  the  j)lainiiff  could  not  recover  the 
amounts  specified  in  the  two  receipts  without  proof  of  a  detnand. 
»?  We  apprehend  the  same  rule,  which  would  apply  to  com- 
mon law  actions  against  the  sheriff  for  failing  to  pay  over  mo- 
ney collected  by  virtue  of  his  office,  would  apply  against  his 
deputy  when  sued  by  the  sheriff,  the  deputy  being  responsible 
to  the  sheriff,  who  is  alone  liable  to  be  proceeded  against  by  the 
parly  aggrieved  by  the  deputy's  default. — Pond  v.  Vandeveer, 
17  Ala.  426.  There  is,  however,  much  greater  reason  for 
requiring  a  demand  to  be  made  of  a  sheriff  who  collects  money, 
before  he  should  be  liable  to  an  action,  than  of  a  deputy  who  is 
bound  to  pay  it  over  to  his  principal,  who  is  known  to  him  and 
is  usually  near  at  hand.  The  sheriff  coiiecis  for  all  persons  in 
whose  favor  process  is  placed  in  his  hands.  They  may  be  un- 
known 10  him,  may  reside  at  a  distance,  &c.  But  it  is  now  set- 
tled that  in  such  actions,  no  demand  is  necessary.  It  is  true, 
that  our  predecessors,  upon  the  authority  of  the  cases  cited  oo 
the  brief  of  the  counsel  for  the  plaintiff  in  error,  decided  in  the 
case  of  McBroom  v.  The  Governor,  use,  &c.,  6  I*or.  U.  32, 
that  a  demand  was  necessary,  and  this  case  is  afterwards  cited 
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with  approbation,  in  Sally's  Adm'r  v.  Capps,  1  Ala.  121,  but  it 
was  afterwards  expressly  declared  to  be  an  erroneous  decision 
in  Hill  et  al.  v.  Fitzpatrick,  Gov.  use,  Sec,  6  Ala.  314-17,  and 
must  be  considered  as  overruled.  When  would  the  statute  of 
limitations  begin  to  run  on  this  demand?  Clearly  from  the  time 
that  the  law  implied  a  promise  on  the  part  of  Nelms  to  pay  it 
over  to  Williams.  Being  the  collecting  agent  of  Williams,  as 
well  as  having  other  duties  to  perform,  it  was  the  duty  of  Nelnvs 
to  pay  over  the  money  to  his  piincipal  when  he  collected  it,  to 
enable  his  principal  to  comply  with  his  obligation  to  pay  it  over 
to  the  persons  for  whom  it  was  collected;  for  we  have  seen  the 
principal  is  liable  without  demand,  and  this  liability  attaches, 
though  the  money  be  in  the  hands  of  the  deputy. 

The  decisions,  which  hold  that  a  demand  inust  be  made  of 
the  sheriff  in  order  to  entitle  a  party  to  the  summary  remedy 
provided  by  statute,  and  that  no  demand  is  necessary  to  be 
made  by  the  sheriff  of  his  deputy,  for  whose  default  the  sheriff 
has  been  made  liable,  are  predicated  upon  statutes  which  give 
these  remedies,  and,  therefore,  cannot  be  regarded  as  authori- 
ties in  actions  not  founded  upon  the  statutes. 

As  to  the  liability  of  agents  generally,  for  monies  received  by 
ihem  for  their  principals,  before  demand,  there  seems  to  be  con- 
siderable contrariety  of  decision.     It  is   not  necessary  for  us 
now  to  go  into  the  subject  at  lajge.     It  is  sufficient  to  say,  that 
in  our  opinion,  the  question  whether  or  not  a  demand  is  neces- 
sary in  H  given  case,  depends  upon  the  nature  of  the  agency. 
If  it  be  the  duly  of  the  agent  to  pay  over  upon  the  receipt  of  the 
,  money,  or  within  a  reasonable  time  thereafter,  then,  in  the  case 
'first  supposed,  an  action  accrues   immediately  on  the  receipt  of 
the  funds,  if  not  paid  over,  and  in  the  latter,  after  the  expiration 
'of  a  reasonable  time,  and  there  is  no  necessity  for  a  demand. — 
iLillie  v.  Hoyt,  5  Hill's  N.  Y.  Rep.  396;  Hawkins  v.  Walker,  4 
fYerg.  R.  188;  Estes  v.  Stokes,  2  Rich.  li.  133— see  also,  the 
numerous  cases  collected  in  1  Amer.  Lead.  Cases,  520.     If,  on 
the  other  hand,  it  is  not  his  duly  to  pay  over  until  demand,  or 
directions  given  him  by  the  principal,  then  such  demand  must 
be  made,  or  such  directions  given,  before  the  agent  can  be  put 
^  in  default,  unless  he  has  converted  the  fund,  or  has  been  guilty 
.of  some  breach  of  duty  with  respect  to  the  same,  which  dis- 
J^enses  with  demand.  -^  4  itij 
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In  our  opinion,  it  was  ihe  duly  of  Nelms,  who  collected  for 
his  principal  as  deputy  sherilF,  at  least  to  have  paid  the  same 
over  within  a  reasonable  time.  The  facts,  as  disclosed  in  the 
deposition  of  West,  which,  we  are  informed  by  the  bill  of  ex- 
ceptions, were  not  controverted,  clearly  show  he  failed  to  do 
this,  as  more  than  three  years  iRtefvened  between  the  time  his 
agency  ceased  and  the  institution  of  this  suit,  and  we  conclude 
that  under  the  proof,  as  set  out,  no  demand  was  necessary. 
The  court,  therefore,  in  holding  that  a  demand  was  necessary 
in  respect  of  the  receipts,  charged  too  favorably  for  the  plaintifT 
in  error,  but  he  cannot  complain  of  this. 

We  have  examined  the  other  objections  raised  to  the  charges, 
but  do  not  regaVd  them  as  tenable.  The  charge  of  the  court, 
as  predicated  on  the  testimony  of  West,  viz.,  that  it  showed  the 
sum  of  $L&10  was  found  to  be  due,  and  as  to  that  sum  no  de- 
mand was  necessary,  we  do  not  think  invaded  the  province  of 
the  jury.  West  states  the  fact  positively  in  his  deposition,  and 
the  bill  of  exceptions,  w^e  have  before  stated,  recites  that  his 
testimony  was  not  controverted. — See  Henderson  v.  Maberry, 
13  Ala.  713;  Williams  v.  Shackelford,  16  ib.  318. 
:    Let  the  judgment  be  affirmed. 


BAGBY,  USE,   &c.  vs.  BAKER  et  als. 

1.  The  bond  of  a  sheriff,  payable  to  the  person,  who  for  the  time  being  holds 
the  office  of  Governor,  in  his  official  character,  and  his  successors  in  office,  \» 
to  bo  reg:trdod  as  payable  to  the  office,  and  not  to  the  person  of  the  incum- 
bent, and  a  suit  upon  it  in  his  individual  name  cannot  be  maintained. 

Error  to  the  Circuit  Court  of  Russell.     Tried  before  the 
Hon.  N.  Cook. 

Parsons  &  White,  for  the  plaintifF. 

Rice,  for  the  defendants. 
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DARGAN,  C.  J. — On  the  trial  of  this  cause  a  verdict  was 
rendered  in  favor  of  the  plaintiff,  but  bills  of  exceptions  were 
taken  to  the  ruling  of  the  court  by  both  parties,  and  both  have 
assigned  errors;  and  it  is  agreed  that  the  cause  shall  be  tried  as 
upon  separate  writs  of  error.  But  we  shall  examine  only  one 
question,  because  that  is  fatal  to  ihe  action. 

The  action  is  debt  in  the  name  of  Arthur  P.  Bagby,  who  sues 
for  the  use  of  Benjamin  T.  Lowe.  The  declaration  is  upon 
the  official  bond  of  Benjamin  H.  Baker,  as  sheriff  of  Russell 
county,  and  several  breaches  of  the  condition  thereof  are  assign^- 
ed.  The  bond  is  made  payable  to  Arthur  P.  Bagby,  GovernoF 
of  the  State  of  Alabama,  and  his  successors  in  office,  and  bears 
date  at  a  time  when  Mr.  Bagby  was  Governor,  but  the  suit  was 
commenced  after  his  tern)  of  office  had  expired.  The  defend- 
ants demurred  to  the  declaration,  but  the  demurrer  was  over- 
ruled, and  this  is  the  Brst  assignment  of  error  on  the  part  of  the 
defendants  All  sheriffs  are  required  to  give  bond  and  security 
for  the  faithful  performance  of  the  duties  of  their  office,  and  such 
bonds  are  required  to  be  made  payable  to  the  Governor  for  the 
lime  being,  and  his  successors  in  office. — Clay's  Dig.  535.  The 
person  that  happens  to  fill  the  office  of  Governor,  at  the  time  of 
the  execution  of  the  bond,  takes  no  individual  or  private  right  in 
or  to  the  boi>d.  Indeed  it  is  considered  that  the  bond  is  paya- 
ble to  the  office  of  Governor,  and  not  to  the  individual  who  fills 
that  office.  In  the  case  of  Bagby,  Governor,  v.  Chandler  et  al., 
8  Ala.  230,  it  was  said,  "that  the  duties,  for  the  performance  of 
which  the  obligors  bound  themselves,  attached  not  to  the  person 
but  to  the  office  of  the  obligee,  and  that  an  action  might  be  main- 
tained at  the  suit  of  the  Governor,  without  designating  him  by 
name;"  and  the  court  in  that  case  held  that  the  name  of  Arthur 
P.  Bagby  might  be  considered  as  surplusage,  and  the  suit  con- 
sidered as  one  brought  in  the  name  of  iAc  Governor,  for  the  use 
of  the  party  injured  by  the  breach  of  the  condition  of  the  bond, 
and,  therefore,  maintainable,  although  commenced  after  the  ex- 
piration of  the  term  of  office  of  Mr.  Bagby  as  Governor. 

But  in  the  case  before  us,  the  suit  is  not,  and  cannot  be  con- 
sidered as  brought  in  the  name  of  the  Governor,  but  in  the  name 
of  Arthur  P.  Bagby,  in  his  individual  character,  and,  therefore, 
the  declaration  must  show  a  debtor  duty  due  to  him  in  his  indi- 
vidual capacity,  or  it  does  not  show  a  cause  of  action,  of  which 
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he  can  complain.  But  the  declaration  describes  an  obligation 
payable  to  the  Governor  of  the  State,  and  not  to  the  plaintiff; 
he,  therefore,  can  maintain  no  action  for  a  breach  of  it  in  his  own 
name. 

The  court  erred  in  overruling  the  demurrer,  and  the  judg- 
ment must  be  reversed;  nor  is  it  necessary  to  remand  the  cause, 
for  there  is  nothing  in  (he  writ  by  which  the  declaration  can  be 
amended.  The  judgment  being  reversed  on  the  assignment  of 
errors  by  the  defendants,  they  must  recover  costs  against  the 
plaintiff.  * 


SHORTER'S  ADM'R  vs,  MIMS  et  als. 

1.  The  injunction  meant  by  the  statute  (Clay's  Dig.  357,  §  79.)  upon  the  dis* 
solution  of  which  the  bond  is  to  have  the  force  and  effect  of  a  judgment,  is 
the  writ  of  injunction,  and  unless  such  writ  issues,  there  is  nothing  to  sup- 
port the  statutory  judgment.  • 

2.  On  a  motion  to  quash  an  execution,  it  is  not  admissible  to  prove  a  mistake 
in  the  judgment,  as  to  the  name  of  one  of  the  parties  by  whom  it  was  con- 
fessed, so  as  to  make  it  support  the  execution;  but  such  mistake  can  only  bo 
corrected,  if  at  all,  by  a  direct  proceeding  for  that  purpose. 

3.  Where  the  execution,  issued  on  an  injunction  bond  which  misdescribes  the 
judgment  sought  to  be  enjoined,  pursues  such  judgment,  it  cannot  be  so 
amended  as  to  make  it  conform  to  the  judgment  described  in  the  bond  and 
thus  vary  from  that  whioli  it  was  intended  to  describe. 

Error  to  the  Circuit  Court  of  Macon.  Tried  before  the' 
Hon.  John  J.  Woodward. 

Cocke,  for  the  plaintiff  in  error  : 

McIvBE  &  Rice,  for  the  defendants. 

PARSONS,  J. — James  H.  Shorter,  in  his  life-time,  on  th« 
29ih  day  of  January  1840,  commenced  his  action  of  assumpsit, 
in  the  Circuit  Court  of  Macon  counry,  against  Henry  Mims, 
Rene  Fitzpatrick,  Edward  F.  Mahone  and  Hamilton  Duke. 
The  action  was  brought  on  a  promissory  note  made  by  Henry 
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Minis,  Fitzpalrick,  Mahone  and  Hamilton  Duke,  payable  to  the 
order  of  James  H.  Shorter.  The  declaration  is  against  the  same 
parties,  and  it  describes  Rene  Fitzpatrick  and  Edward  F.  Ma- 
hone as  partners,  trading  under  the  firm  of  Fitzpatrick  & Ma- 
hooe.  Next  in  the  transcript  after  the  declaration  is  the  judg- 
ment entry,  in  the  margin  of  which  the  names  of  the  parties  are 
stated  thus:  "James  H.  Shorter  v.  Henry  Mims  el  al."  The 
judgment  shows  that  tlie  plaintiff  appeared  by  his  attorney  and 
that  the  defendants  catne  in  their  proper  persons  and  confessed 
Judgment  for  $6069  35,  and  the  judgment  was  rendered  for  that 
amount  and  the  costs.  It  appears  by  another  part  of  the  record 
ihat  previous  to  the  time  of  the  judgment  a  paper  was  signed  by 
Rene  Fitzpatrick,  Henry  Mims,  John  R.  Mahone,  Hamilton 
Duke  and  James  H.  Shorter,  by  which  the  four  first  were  stated 
to  be  th«  defendants  in  six  suits  pending  in  the  Circuit  Court  of 
Macon,  brought  by  James  H.  Shorter,  which  suits  are  specifi- 
cally stated,  and  the  suit  which  I  have  first  mentioned  is  one  of 
them,  and  it  was  agreed  by  the  defendants  that  they  would  con- 
fess judgments  in  the  sis  cases,  for  the  amounts  that  were  spe- 
cifically stated,  with  some  stipulations  that  are  not. material  in  the 
present  question.  It  appears  that  this  paper  was  entered  upon 
the  minutes  of  the  court,  but  the  counsel  for  the  defendants  in 
error  insists  that  it  does  not  appear  that  it  was  so  entered  by  the 
order  of  the  court.  That,  however,  is  not  a  necessary  question 
in  the  case  according  to  the  view  we  take  of  if. 

Subsequently  to  the  judgment,  Henry  Mims  filed  bis  bill  in 
chancery  against  Shorter,  praying  an  injunction  and  relief  against 
the  judgn)ents,  including  the  one  for  S6069  35.  The  regis- 
ter of  the  Court  of  Chancery,  on  the  22d  April  1842,  granted 
the  injuciion,  to  be  issued  upon  the  compainant's  entering  into 
bond  and  security.  On  the  same  day  a  bond  was  executed  by 
Mims  and  certain  persons  as  his  sureties,  binding  themselves  to 
Shorter  in  the  penally  of  $12,600.  In  the  condition  it  is  recited 
that  Shorter  had  obtained  two  judgments  against  Mims,  one  for 
$43S  94  and  S17  costs,  and  the  other  for  $6069  35  and  $17 
87  costs,  against  Henry  Mims,  Rene  Fiizpatrick,  John  R.  Ma- 
hone and  Hamilton  Duke;  also,  that  Mims  had  that  day  filed 
his  bill  and  obtained  an  order  that  "an  injunction  supersedeas" 
should  issue  restraining  farther  proceedings  "on  said  judgment 
and  execution"  until  further  order  of  the  Court  of  Chancery. 
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Then  the  condition  is,  that  if  Mims  shall  prosecute  said  suit  to 
effect  and  abide  and  perform  theorder  of  the  court  in  the  premi- 
ses, he  paying  all  damages  that  Shorter  inaj  sustain  by  reason 
orthe  injunction,  then  the  bond  to  be  void.  The  only  injunc- 
tion in  the  case  was  issued  on  the  23d  day  of  April  1S42.  This 
injunction  restrains  proceedings  on  the  judgment  for  S43S  94, 
but  it  is  clear  it  does  not  include  the  judgment  for  $G069  35, 
besides  costs.  The  bhancellor  disniissed  ihe  bill  at  the  cost 
of  the  complainant  and  his  siireties,  and  decreed  that  the  injunc- 
tion bond  should  have  the  force  and  effect  of  a  judgment  and  be 
certified  according  to  the  statute  to  the  court  of  hiw.  After  this 
the  plaintiff  in  the  judgment  for  $6069  35,  Mr.  Shorter,  caused 
several  successive  writs  o^  fieri  facias  to  be  issued  against  the 
defendants  in  that  judgment  and  the  sureties  in  the  injunction 
bond,  and  the  latter  iridved  the  Circuit  Court  of  Macdn  to  quash 
the  executions,  whichWas  done,  and  the  question  is,  Was  it  right 
to  quash  the  execution^?  All  will  admit  that,  in  general,  an  ex- 
ecution must  agree  with  the  judgment  in  respect  of  the  parties, 
and  generally  in  every  thing  that  is  material.  Whether  the 
judgment  in  this  case  is  to  be  considered  as  a  judgment  against 
Edward  F.  Mahone  or  John  R.  Mahone,  as  one  of  the  defend- 
ants, is  a  question  which  is  immaterial ;  for,  be  that  either  way, 
this  execution  includes  persons  who  were  not  defendants  to  the 
judgment;  for  it  includes  those  who  were  sureties  in  the  injunc- 
tion bond.  Then,  the  true  question  is,  should  those  sureties 
have  been  included  in  the  executions  in  this  case?  The  27th 
rule  of  chancery  practice  provides  that  an  injunction  to  stay  pro- 
ceedings at  law  shall  not  issue,  until  bond  and  security  have 
been  given  in  such  sum  and  with  such  condition  as  the  chancel- 
lor  or  judge  may  direct. — Clay's  Dig.  615.  There  was,  how- 
ever, a  statute  in  force  at  the  time  this  injunction  was  granted, 
which  allowed  the  register  to  grant  it.  Another  statute,  Clay's 
Dig.  357,  ^  79,  is  as  follows:  "Every  bond,  executed  for  the 
purpose  of  obtaining  an  injimction,  sliall,  on  the  dissolution  of 
said  injunction,  have  the  force  and  effect  of  a  judgment,  and  it 
shall  be  lawful  for  the  party  or  parlies,  whose  judgment  may 
have  been  enjoined,  to  take  out  execution  against  all  the  obligors 
in  the  bond  for  the  amouii  enjoined,"  &c.  The  execution,  in 
such  cases,  is  to  be  issued  from  the  court  of  law.  But  in  the 
present  case,  the  injunction  did  not  extend  to  or  exclude  the 
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executions,  or  the  judgment  from  which  they  issued.  In  this 
case  there  was  no  injunction,  and,  of  course,  none  was  or  could 
have  been  dissolved  in  this  case.  According  to  the  statute,  the 
bond  is  to  have  the  force  and  effect  of  a  judgment,  upon  the  dis- 
solution of  the  injunction.  This  means,  we  think,  the  writ  of 
injunction,  and  not  the  bill,  the  fiat,  or  the  bond.  It  follows 
from  this  view  of  the  case,  that  there  was  no  statutory  judgment, 
from  which  an  execution  could  be  issued,  against  the  original 
defendants  in  the  judgment  and  the  sureties  in  the  injunction 
bond,  or  any  of  them.  Therefore,  we  think,  there  was  no  error 
in  quashing  the  executions.  The  chancellor's  order  that  the 
bond  should  have  the  force  and  efftict  of  a  judgment,  must  be 
interpreted  by  the  case  that  was  before  him,  and  limited  to  the 
case  or  cases  included  in  the  bill,  to  which  the  injunction  ex- 
tended. It  is  not  necessary,  therefore,  to  consider  the  regulari- 
ty of  the  bond,  or  order,  or  injunction,   on  any  other  ground. 

2.  The  defendant  in  the  motion  to  quash  offered  to  prove 
that  the  judgment  for  $6069  35  was  confessed  not  by  Edward 
F.  Mahone,  biit  by  John  R.  Mahone,  among  others.  This  evi- 
dence was  rejected  by  the  court.  If  there  is  any  mode  of  cor- 
recting such  a  mistake  in  a  judgment,  it  must  be  done  in  a  di-- 
rect  proceeding.  We  think  the  evidence  offered  was  properly 
rejected  on  the  motion  to  quash. 

•3.  While  the  motion  to  quash  was  under  consideration,  the 
defendant  in  the  motion,  by  consent  of  parties,  submitted  a  cross 
motion  to  amend  the  executions  ''so  as  to  make  them  conform 
to  the  judgment  for  $6069  35,  as  described  in  the  above  recited 
injunction  bond."  But  the  court  quashed  the  executions,  nev- 
ertheless. If  the  motion  had  been  to  amend  the  executions,  so 
as  to  conform  to  the  original  judgment,  although  that  would 
have  been  to  amend  by  striking  out  some  of  the  parties  in  the 
execution,  it  perhaps  might  have  been  sustained  by  some  of  the 
English  cases  and  some  of  our  own,  which  go  very  far.  But 
the  motion  was  very  different;  it  was  to  make  them  conform  lo 
the  judgment,  as  the  same  is  described  in  the  injunction  bond — 
thus  they  would  have  been  made  to  conform  to  the  bond,  but  to 
vary  from  the  judgment,  in  respect  of  one  of  the  parties.  This 
motion  was  properly  overruled.  And  whether  the  executions 
were  amendable  or  not,  so  as  to  agree  with  the  original  judgment, 
it  does  not  lie  upon  the  court  to  amend  for  a  party's  benefit,  con- 


JANUARY  TERM,  1851. 659 

Evans  et  als.  v.  The  Governor,  use  &c. 

trary  lo  his  wish.  The  party,  in  effect,  insisted  that  the  execu- 
tions should  be  amended,  so  as  to  conform  to  the  bond,  that  is 
to  say,  to  tlie  judgment  as  described  in  the  bond.  This  the 
court  ought  not  to  Ijave  done.  It  cannot  be  presumed  in  this 
case  that  the  party  asking  the  amendment  would  have  been  con- 
tent with  such  amendment  as  the  court  ought  to  have  made,  aud 
the  court  was  not  bound  to  force  it  on  him,  and  this  distinguish- 
es this  case  from  all  that  was  held  in  Sheppard  v.  Melloy,  12 
Ala.  561. 

The  judgment  is  affirmed. 

Chilton,  J.,  having  been  of  counsel  before  he  was  elected 
lo  the  bench,  did  not  sit  in  this  case. 


EVANS  ET  ALS.  vs.  THE  GOVERNOR,  use,  &c. 

1.  In  an  action  against  a  sheriflF,  for  failing,  through  mere  negligence,  to  make 
the  money  on  an  execution,  or  to  return  it  according  to  its  mandate,  the 
amount  of  the  execution  is  the  measure  of  damages,  notwithstanding  the 
defendant  may  have  continued  entirely  solvent. 

2.  The  mere  failure  of  the  plaintiflf  to  enforce  satisfaction  of  his  excution  from 
the  defendant,  when  he  could  have  done  so,  does  not  impair  his  remedy 
against  the  sberifif,  who  has  committed  a  previous  default  in  not  making  the 
money  on  the  execution,  or  in  not  returning  it. 

3.  A  sheriff,  by  whom  an  execution  has  been  levied  on  personal  property, 
whilst  the  execution  is  in  force,  may  sell  after  the  return  day  of  the  writ, 
and  having  the  power  to  sell,  he  may  receive  the  money  in  satisfaction  of 
the  execution,  without  a  .sale,  and  by  such  receipt  and  failure  to  pay  it 
over  to  the  plaintiff,  subject  his  securities  to  liability  therefor. 

Error  to  the  Circtiit  Court  of  Perry.     Tried  before  the 
Hon.  Geo.  D.  Shortridge. 

Moore  and  Brooks,  for  the  plaintifTs  in  error. 

Garrott  and  Davis,  for  the  defendant. 
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CHILTON,  J. — This  was  an  action  upon  a  sheriff's  bond. 
Three  breaches  are  assigned  in  the  declaration  :  1st,  that  the 
sheriff  failed  to  return  an  execution,  which  was  placed  in  liie 
hands  to  be  executed  and  reiurnejl  bj  him  as  sheriff,  in  favor 
of  the  Bank  and  against  one  Henry  Y.  Houze  and  Thomas 
Billingslea,  as  required  by  law,  &c.;  '2d,  that  be  failed  to  make 
the  money  upon  the  same,  as  required  by  the  exigencies  of  the 
writ,  when  he  could  have  done  so  by  the  use  of  due  diligence; 
and,  3d,  that  he  collected  the  money  upon  said  writ  of  execu- 
tion and  failed  to  pay  the  same  over  to  the  plaintiff  after  demand 
duly  made.  Upon  tlie  trial  a  bill  of  exceptions  was  taken,  up- 
on which  three  questions  arise  for  our  consideration,  namely- — 
1st.  Whether  the  amount  of  the  execution  is  the  nleasure  of 
damages,  as  against  a  sheriff,  who  through  mere  neglect  fails  to 
collect  the  money  on  it,  or  to  return  it,  the  defendants  in  such 
execution  remaining  solvent?  2d.  Whether,  if,  after  such  de- 
fault, the  plaintiff  in  such  writ  cause  subsequent  executions, 
upon  which  the  succeeding  sheriff  could  have  made  the  money, 
to  be  returned  to  await  his  remedy  against  the  prior  sheriff  for 
the  default,  this  constitutes  a  bar  to  his  action  for  such  default, 
or  should  reduce  the  damages?  And,  thirdly,  whether  the  se- 
curities of  a  sheriff  are  liable  for  money  collected  by  him,  after 
the  return  day  of  the  execution,  but  while  he  had  property  of 
the  defendant  in  execution  in  his  possession  by  virtue  of  a  levy 
made  when  the  execution  was  in  full  force? 

We  shall  briefly  consider  these  questions,  in  the  ordfer  We 
have  stai^jd  them;  but  before  proceeding,  it  is  proper  to  turn  to 
the  bill  of  exceptions,  to  ascertain  whether  it  shows  proof  up- 
on which  the  charge  of  the  court,  asserting  the  affirmative  of  the 
last  proposition,  could  be  predicated.  That  portion  of  it  reads 
as  follows :  '-  It  appeared  in  evidence  that  the  Bank  recovered 
a  judgment  in  the  County  Court  of  Mobile,  for  the  sum  of  $761 
95  damages,  and  $22  IS  costs,  against  William  Huntington, 
Henry  Y.  Houze  and  Thomas  Billingslea;  tfiat  on  the  18th 
October,  1842,  an  execution  was  duly  issued  on  said  judgment, 
and  on  the  2Sth  day  of  the  same  monih,  came  to  the  hands  of 
David  Chandler,  who  was  the  sheriff  of  Perry  county,  to  be 
executed,  and  was  returnable  at  a  term  of  the  Mobile  County 
Court,  to  be  holderi  on  the  2d  Monday  in  February  1S43;  that 
on  tl)e  6ih  day  of  January  1843,  Chandler  levied  the  execution 
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upon  four  slaves  and  other  goods  and  chattels  of  said  Hoiize; 
that  the  following  words  appeared  to  be  endorsed  on  said  exe- 
cution— "Satisfied, February  13th,  1843. — David  Chandler, 
Sheriff,  by  A.  West,  D.  Sh'ff."  It  further  appeared,  that 
Chandler  neglected  to  return  the  said  execution  according  to 
law,  and  kept  the  same  to  complete  the  sale  of  the  property 
levied  upon.  The  plaintiff  introduced  as  a  witness  A.  West, 
the  deputy  of  Chandler,  who  deposed,  that  he  collected  one 
hundred  and  thirty-five  dollars  on  said  execution  from  the  sale 
of  Houze's  properly  under  the  same ;  that  the  property  was 
levied  upon  in  January,  and  was  sold  to  the,  amount  of  $100,  at 
Perryville.  on  the  second  Monday  in  Feb.  1843,  a7id  the  bal- 
ance on  some  day  afterwards^  not  recollected  inj  witness;  and  that 
the  execution  was  satisfied  the  I3th  Feb.  1843."  Jl^his  being 
the  evidence,  it  follows,  that,  as  the  money  was  paid  on  the  13th 
day  of  February,  which  was  the  second  Monday  of  that  month, 
and  the  same  day  when  a  portion  of  the  property  levied  on  was 
sold,  and  the  balance  was  sold  some  dtiy  after  that^  the  sheriff  had 
property  in  his  hands  under  the  previous  levy,  undisposed  of, 
when  he  received  the  money  for  which  his  securities  are  sought 
to  be  charged. 

1.  We  come  to  consider  the  proposition,  whether  the  amount 
of  the  execution  is  the  true  criterion  of  damages  under  the 
facts,  as  they  are  presented  by  the  bill  of  exceptions  in  this 
case ;  and  upon  this  point  we  find  some  contrariety  of  decis- 
ion. In  Kentucky,  it  appears  to  be  well  settled  by  judicial 
decisions,  that  the  amount  of  the  execution  is  not  the  measure 
of  damages,  but  the  actual  injury  the  party  has  sustained. — 3 
Uibb,  3.5G;  Littell's  Select  Cas.  132;  7  B.  Mon.  298;  8  ib.  111. 
In  New  York  the  rule  appears  to  be  different ;  and  it  is  there 
held,  in  actions  against  a  sheriff  for  failing  to  return  an  execu- 
tion, where  the  plaintiff  proves  the  sheriff's  negligence,  and 
the  ability  of  the  party  defendant  in  the  writ,  he  is  entitled  to 
recover  the  full  amount  of  his  judgment. — Patterson  v.  Wcs- 
lervtildt,  17  Wend.  543,  and  cases  there  cited  ;  Rome  v.  Cur- 
tis, 1  Hiirs  H>  275;  Pardee  v.  Robison,  6  ib.  550.  So  also  in 
Massachusetts,  it  is  held,  that'whei-e  an  officer  neglects  to  do 
his  duty,  so  that  the  effect  of  a  judgment  appears  to  be  lost,  the 
judgment  in  the  suit  so  rendered  ineffectual  is  irrima  facie  evi- 
deoce  of  the  measure  of  damages  which  the  plaintiff  has  sua- 
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tained: — Per  J?arker,  J.,  Wild  v.  Bartlet,  10  Mass.  474.  The 
doctrine  asserted  by  this  case  seems  to  have  been  adopted  by 
this  court  in  Bagby,  use,  v.  Harris,  9  Ala.  173,  where  the  court 
say,  "We  are  entirely  satisfied  that  the  damages  cannot  be 
mitigated,  by  merely  showing  that  the  original  debtor  was  sol- 
vent and  able  to  pay,  or  that  in  the  attempt  to  make  him  pay, 
other  defaults  have  taken  place.  If  this  was  sufficient,  it  is 
evident,  when  the  debtor  is  of  sufficient  ability,  the  excuse  may 
be  urged  by  each  successive  sheriff,  and  the  plaintiff  will  only 
reach  the  fruits  of  his  judgment  when  he  finds  one  willing,  as 
well  as  bound,  to  perform  his  duty."  The  reasoning  in  that 
case  is  apposite  to  the  case  at  bar,  pnd  we  deem  it  unanswer- 
able. Were  the  rule  otherwise,  and  could  each  sheriff,  at  the 
expense  of  nominal  damages,  answer  the  plaintiff's  demand, 
by  saying,  "true  it  is,  I  have  failed  negligently  to  collect  the 
money  due  on  the  execution,  but  the  defendant  is  good,"  the 
plaintiff  could  be  postponed  until  the  writ  fell  into  the  hands  of 
some  officer  who  could  truly  return  it,  "  no  property  found," 
and  thus  the  plaintiff  would  lose  his  demand.  The  principle 
settled  by  the  case  of  Bagby,  use,  &c.  v.  Harris,  was  re-asserted 
in  Spence  v.  Tuggle,  10  Ala.  142-3.  That  was  a  suit  against 
a  sheriff  for  failing  to  execute  a  ca.  sa.,  and  the  court  clearly 
intimate  that  the  default  being  shown,  the  prima  facie  damage 
is  the  amount  of  the  plaintiff's  demand,  but  which  may  be  re- 
duced by  proof  of  the  inability  of  the  defendants  in  the  ca.  sa.  to 
satisfy  it,  and  which  proof  might  in  turn  be  rebutted  by  proof  of 
their  solvency. — See  also,  Kirksey  v.  Pryor,  13  Ala.  190,  We 
are  entirely  satisfied  with  these  decisions,  and  although  the  rule 
may  appear  somewhat  stringent,  it  requires  no  more  than  a 
faithful  discharge  of  official  duty  to  avoid  its  operation. 

2.  As  to  the  second  question,  there  is  not  the  least  ground  for 
saying  that  the  plaintiff  has  forfeited  or  in  any  way  discharged 
his  right  of  action  against  Chandler  and  his  securities.  It  is 
unnecessary  for  us  to  inquire  what  would  have  been  his  rights, 
had  he  refused  to  permit  Chandler  or  his  securities  to  have  en- 
forced collection  out  of  the  defendants  for  their  indemnity. 
None  of  them  took  any  such  step  for  their  protection,  and  the 
plaintiff  was  not  under  the  slightest  obligation,  in  the  absence 
of  their  intervention,  to  avail  himself  of  the  technical  ground 
•  that  invalidates  the  entry  of  satisfaction  endorsed  on  the  execu- 
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tion,  because  the  money  was  paid  after  the  return  day  thereof, 
for  the  protection  of  the  defendants  in  this  action,  whose  prin- 
cipal improperly  refused  to  pay  over  such  money,  and  thereby 
to  relearjc  them  from  liability.  Much  less  do  we  regard  the  in- 
disposition of  the  plaintiff  to  enforce  the  money  again  out  of 
the  defendants  in  the  execution  any  evidence  of  fraud,  either 
actual  or  constructive.  That  the  plaintiff  by  his  conduct  in 
this  case  lost  no  right  to  proceed  against  the  sheriff,  is  clearly 
deducible  from  Garey  v.  The  Bank,  11  Ala.  771,  and  Smith  v. 
Levitt,  7  ib.  175. 

3.  As  to  the  remaining  proposition,  we  have  as  little  diffi- 
culty. It  is  well  settled,  that  if  a  sheriff  levy  on  personal  pro- 
perty, while  the  execution  is  in  full  force,  he  may  proceed  and 
sell  it  after  the  return  day  of  said  writ.  He  acquires  by  his 
levy  a  special  property  in  it,  of  which  he  is  authorised  by  law 
to  divest  himself  by  sale. — Bondurant  v.  Buford,  1  Ala.  359  ; 
Leavitt  V.  Smith,  7  ib.  175.  Having  the  right  to  sell  the  por- 
perty,  it  would  be  absurd  to  say  he  had  no  right  to  receive  the 
money,  and  having  the  right  to  raise  the  money  by  a  sale  of  the 
property,  the  dek  ndauis  had  a  corresponding  right  to  pa)  the 
money  and  relieve  the  property.  Nor  can  we  see  that  it  makes 
any  difference  whether  Billingslea  or  Houze  paid  the  money; 
nor  was  it  important  to  inquire  whether  it  was  paid  to  prevent  a 
sale  of  the  property  levied  on.  It  is  sufficient,  we  think,  if,  at 
the  time  the  money  was  paid,  the  sheriff  had  property  in  his 
hands,  by  virtue  of  the  levy,  which  the  law  authorised  him  to 
sell  in  satisfaction  of  the  execution.  The  defendants,  or  either 
of  them,  had  the  right,  under  such  circumstances,  to  arrest  the 
sale  and  prev«^nt  the  sacrifice  of  the  property  by  paying  the 
money.  But  for  the  levy,  it  is  very  clear  the  plaintiff  had  no 
right  to  receive  the  money  after  the  return  day  of  the  execu- 
tion, and  his  securities  in  such  case  would  not  be  chargeable 
for  it.  ^ 

Alter  a  careful  examination  of  the  various  points  made  in  the 
argument  of  the  counsel,  we  are  unable  to'perceive  any  error  in 
the  record,  and  the  judgment  must  consequently  be  affirmed. 
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t.  If  a  bond  be  paid  by  a  third  person,  at  the  request  of  the  obligor,  a  suit 
cannot  be  afterwards  maintained  upon  it  in  the  name  of  the  obligee  for  the 
use  of  the  person  by  whom  such  payment  was  made. 

Error   to   the   Circuit   Court   of  Marengo.     Tried  before 
the  Hon.  John  D.  Phelan. 

Manning,  for  the  plaintiffs  in  error. 

John,  for  the  defendant. 

DARGx^N,  C.  J. — This  suit  was  commenced  in  the  name 
of  John  W^.  Walker,  for  the  use  of  William  K.  Paulding,  on  a 
bond  executed  by  Prances  Spingle,  whilst  sole^  but  now  the  wife 
©f  James  Simmons,  whereby  she  acknowledged  herself  held 
and  firmly  bound  unto  the  said  plaintiff  in  the  sum  of  six  hun- 
dred and  fifty  dollars,  to  be  paid  on  the  first  day  of  January  there- 
after. The  defendants  offered  evidence  tending  to  show  that 
Wm.  K.  Paulding  had  paid  the  bond  to  the  plaintiff,  John  W, 
Walker,  at  the  request  of  the  said  Frances.  This  appeared 
from  a  bill  filed  by  John  Shields  and  Wm.  K.  Paulding,  for  qn 
injunction  against  the  said  Frances  and  others,  which  was  sworn 
to  by  the  said  Wm.  K.  Paulding.  It  also  appears  from  the 
statements  made  in  said  bill,  that  Paulding  paid  the  money  to 
Walker  at  the  request  of  said  Frances  Spingle,  and  under  a 
promise  that  the  amount  should  be  credited  on  two  notes 
held  by  her  on  John  Shields,  which  Paulding  had  assumed  to 
pay,  but  that,  afterwards,  the  said  Frances  and  Lewis  Anderson, 
co-administrator,  brought  suit  against  Shields,  and  recovered  the 
whole  amount  of  said  notes,  and  refused  to  allow  the  amount 
paid  by  Paulding  to  Walker  as  a  credit  thereon.  The  defend- 
ants requested  the  court  to  charge  the  jury  that  the  declarations 
of  Paulding  in  the  bill  for  an  injunction  showed  that  the  bond, 
on  which  this  suit  was  brought,  had  been  paid,  and  that  the  plain- 
tiff could  not  recover.  This  charge  the  court  refused  to  give, 
but  instructed  the  jury  that  the  declarations  of  Paulding,  as  set 
set  out  in  said  bill,  did  not  show  such  a  payment  as  precluded 
the  plaintiff  from  recovery  in  this  suit. 
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That  the  ruling  of  the  court  was  erroneous,  there  can  be  no 
doubt.  If  Paulding  paid  to  Walker  the  amount  of  the  bond,  at 
the  request  of  Mrs.  Simmons,  such  payment  extinguished  the 
debt  due  to  the  plaintiff  from  her,  (Harrison  v.  Hicks,  1  Port. 
423,)  and  no  suit  can  be  sustained  upon  the  bond  in  his  name. 
The  only  remedy  Paulding  has  to  recover  the  money  he  paid 
for  her  is  an  action  of  assumpsit,  for  money  paid,  but  he  cannot 
maintain  a  suit  on  the  bond,  in  the  name  of  Walker  for  his  use, 
if  the  debt  due  to  Walker  on  the  bond  was  in  fact  paid  by 
Paulding  at  the  request  of  Mrs.  Simmons. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


SMITH  vs.  ROWLAND. 

1  A  party  to  a  bill,  once  discharged  for  the  want  of  notice,  or  other  lachoa 
on  the  part  of  the  holder,  is  always  discharged,  and  cannot  again  be  made 
liable,  unless  by  his  own  voluntary  act. 

2.  Where  the  drawer  of  a  bill,  who  has  placed  funds  in  the  hands  of  the  drawee 
to  meet  it,  has  been  discharged  for  the  want  of  due  presentment  and  notice 
of  its  dishonor,  the  subsequent  application  of  such  funds  by  the  drawee  to 
the  use  of  the  drawer,  without  his  knowledge  or  consent,  will  not  render 
him  liable  to  the  holder  as  for  money  had  and  received. 

Error  to  the  Circuit  Court  of  Marengo.     Tried  before  the 
^Hon.  Geo.  D.  Shoriridge. 

This  was  an  action  by  the  defendant  against  the  plaintiff  in 

error  as  the  drawer  of  a  bill  of  exchange  for  $300  on  Desha, 

Smith  &  Co.,  of  Mobile,  dated  March  26ih,  1S46,  and  payable 

on  the  2Gih  May  following.     The  declaration  contained  a  count 

on  the  bill  and  the  common  counts.     It  appeared  by  the  testi- 

.,  mooy  of  one  of  the  drawees  that  said  bill  was  not  presented  to 

f>  Desha,  Smith  &  Co.,  for  acceptance,  nor  for  payment,  until  af- 

(    ter  its  maturity;  that  at  the  time  the  bill  became  due,  the  books 

,,  of  Dc^h?,  Smith  &  Co.  showed  an  actual  balance  to  the  debit  of 

the  drawer,  but  that  about  that  time  he  deposited  with  ihero  $400 
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for  the  purpose  of  paying  said  bill  of  exchange  and  another  draft 
drawn  on  them  by  him ;  that  under  the  business  arrangements 
with  him,  he  was  permitted  to  draw  on  Desha,  Smith  &  Co. 
with  or  without  funds  in  hand,  and  they  always  accepted  or  paid 
his  drafts  when  presented  at  the  proper  time,  as  they  kept  a  run- 
ning account  with  him ;  and  that  the  draft  sued  on  was  not  paid 
for  the  reason  that  it  was  not  presented  until  after  its  maturity 
and  the  $400  had  been  passed  to  the  credit  of  his  general  ac- 
count with  Desha,  Smith  &  Co.  Upon  this  evidence  the  court 
instructed  the  jury  that  if  they  believed  that  the  defendant  placed 
said  sum  of  money  with  Desha,  Smith  &  Co.  to  pay  said  bill 
and  aftewards  withdrew  said  money  from  them,  the  plaintiff  was 
entitled  to  recover  for  money  had  and  received  to  the  amount  of 
said  draft  and  interest. 

The  defendant  prayed  the  court  to  charge  the  jury  that  if  there 
was  no  other  evidence  that  defendant  withdrew  said  money  than 
the  fact  that  it  was  passed  to  his  credit  in  his  general  account 
with  Desha,  Smith  &  Co.,  then  the  plaintiff"  was  not  entitled  to 
recover  on  the  common  counts,  without  proof  that  he  was  cog- 
nizant of  and  assented  to  such  disposition  of  the  money.  Also, 
,  tliat  uniier  the  facts  above  stated  the  plaintiff"  was  not  entitled  to 
recover.  These  charges  were  severally  refused.  To  the  charge 
given  and  to  the  refusal  to  charge  as  requested  the  defendant 
'  excepted  and  now  assigns  them  as  error. 

Brooks  &  Byrd,  for  the  plaintiff*  in  error. 

3QH2i,  for  the  defendant. 

PARSONS,  J. — The  bill  was  not  presented  for  payment 
until  the  time  for  such  presentment  had  elapsed.     The  drawer 

•'■was  (lierefore,  according  to  the  general  rule,  discharged.  And 
in  genferal.  a  party  who  is  once  discharged,  for  want  of  notice, 
or  oih^r  laches,  on  the  part  of  the  holder,  is  always  discharged, 
and  cannot  be  made  again  liable,  unless  by  his  oum  voluntary 
uet.—Slory  on  Bills  of  Exchange,  §  320.     The  drawer,  in  this 

'  ease,  placed  funds  in  the  hands  of  the  drawees  to  meet  his  bill. 
But  the  bill  was   not  duly  presented,  and  for  that  reason,  the 

'    drawees  applied  the  funds  to  the  general  accounts  between  them 

*•  and  the  drawer,  and  when  the  bill  was  afterwards  presented,  un- 
duly as  to  time,  refused  payment.     This  application  of  the  funds 
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was  without  the  knowledge  or  consent  of  the  drawer.  If  he  had 
ever  sanctioned  it,  possibly  the  plaintiff  below  might  have  re- 
covered on  some  of  his  counts;  as  to  that,  however,  we  give  no 
opinion.  But  in  the  case  at  bar,  he  cannot  recover,  because  tlie 
drawer  was  oace  discharged,  and  did  no  act  afterwards,  either 
voluntary  or  otherwise,  to  bind  himself. 

2.  The  plaintiff  below  proved,  that  at  the  time  the  bill  became 
due,  it  appeared  from  the  tooks  oF  the  drawees,  that  there  was 
an  actual  balance  to  the  debit  of  the  drawer,  but  that  about  that 
period,  he  deposited  with  them  $400  for  the  purpose  of  paying 
this  bill  and  another;  that  under  their  business  arrangement  with 
the  drawer,  he  was  permitted  to  draw  on  them,  with  or  without 
funds  on  hand,  and  they  always  paid  or  accepted  iiis  drafts 
when  presented  at  the  proper  time,  as  they  had  a  running  ac- 
count with  him,  and  that  thig  draft  was  not  paid  for  the  reason 
that  it  was  not  presented  until  after  its  maturity,  and  the  $400 
was  passed  to  the  credit  of  the  drawer's  general  account.  This 
was  all  the  material  evidence  in  the  case,  so  far  as  there  is  any 
question.  It  is  stated  to  be  tiie  law,  that  the  holder  is  excused, 
as  against  the  drawer,  for  not  making  due  presentjnent  for  pay- 
ment, or  any  presentment  for  payment,  if  the  latter  had  no  funds 
in  the  hands  of  the  drawee,  or  expectation  of  funds,  and  there 
was  no  promise,  or  obligation  of  the  drawee,  authorising  tlie 
drawing  of  the  bill;  and  that  the  same  rule  will  apply,  if  the 
drawer,  having  funds  in  the  hands  of  the  drawee,  or  of  the  ac- 
ceptor, at  the  time  of  drawing  the  bill,  has  withdrawn  the  same 
before  the  dishonor;  unless,  under  the  circumstances,  it  might 
properly  be  presumed  that  the  bill  would  be  paid  by  the  accep- 
tor, and  that  the  drawer  would  stand  indebted  to  him  for  the 
same  amount. — Story  on  Bills,  ^  3G7,  and  the  notes.  Consis- 
tently with  this  doctrine,  or  with  the  authorities  cited  by  the 
counsel  of  the  plaintiff  in  error,  we  cannot  hold  that  the  defend- 
ant in  error  was  excused  from  the  necessity  of  making  due  pre- 
sentment and  of  giving  notice  ;  and  as  the  merits  are  against  him, 
he  cannot  sha])e  the  declaration  so  as  to  recover,  unless  he  can 
show  other  facts  at  another  trial.  It  was  contended  that  the 
drawer  can  suffer  no  loss  or  injury  by  the  laches  of  the  holder  in 
this  case.  But  it  is  impossible  to  conceive  that  a  drawer  is  not 
legally  injured  by  a  recovery  against  him,  without  demand  or 
uoiice,  when  he  had  a  right  lo  draw  and  actually  placed  funds 
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in  the  hands  of  the  drawee  to  pay  the  bill,  which  were  not  other- 
wise applied  by  his  act  or  authority,  and  which  would  have  been 
paid  to  the  holder,  if  the  bill  had  been  duly  presented.  If  that 
be  so,  the  holder  may  neglect  the  condition  precedent  of  de- 
mand and  notice,  and  recover  of  the  drawer  without  any  excuse 
for  the  negligence. 

The  judgment  is  reversed  and  the  cause  remanded. 


BARRON,  Adm'r,  w.  TART. 

1.  A  JudgmcBt,  not  absolutely  void,  cannot  be  collaterally  impeached,  and 
until  set  aside  in  a  direct  proceeding,  an  execution  may  properly  issue  upon 
it. 

2.  The  act  of  1843,  repealing  so  much  of  the  act  of  1812  as  allows  the  sheriff 
half  commissions  on  the  amount  of  an  execution,  where  a  levy  has  been  made 
and  the  sale  stayed  by  process  of  law,  was  not  intended  to  operate  retro- 
spectiTcly,  so  as  to  deprive  him  of  commissions,  to  which  he  had  thus  become 
entitled,  but  which  had  not  been  collected  when  the  repealing  act  was  passed, 

3.  The  half  commissions,  to  which  the  sheriff  is  entitled,  upon  the  levy  of  aa 
execution  on  property,  the  sale  of  which  is  stayed,  becomes  a  part  of  the 
costs  of  the  case,  and  may,  without  motion  to  the  court,  or  notice  to  the  de- 
fendant, be  taxed  by  the  clerk  as  such  in  an  execution  subsequently  issued. 
(Overruling  The  Oswichee  Co.  v.  Hope  &  Co.,  5  Ala.  620.) 

4k.  Where  it  does  not  appear  that  the  final  record  has  been  made  up,  the  origi- 
nal papers  in  the  cause  are  admissible  in  evidence. 

6.  The  endorsement  of  a  levy  on  an  execution  by  the  sheriff  or  his  deputy, 
being  an  act  required  by  law,  is  to  be  considered  as  true,  until  impeached, 
and  is  admissible  in  evidence,  without  proof  of  the  hand- writing  of  the  officer. 

Error  to  the  County  Court  of  Perry. 

This  was  a  motion  made  by  the  plaintiff  in  error,  as  admin- 
istrator of  James  B.  Tutt,  against  the  defendant  in  error,  to  quash 
an  execution  and  to  re-tax  the  costs.  It  appears  that  the  defend- 
ant in  error  recovered  a  judgment  in  the  County  Court  of  Per- 
ry against  the  said  James  B.  Tutt  in  his  life-time,  on  which  exe- 
cution issued  on  the  5th  December  1841,  and  was  placed  in  the 
hands  of  the  then  sheriff  of  Sumter  county;  that  ibe  sheriff  lev- 
ied said  execu'ion  on  sundry  slaves  as  the  property  of  the  said 
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James  B.  Tutt  and  that  the  sale  thereof  was  stayed  by  injunc- 
tion ;  that  the  said  Tutt  on  the  dissolution  of  the  injunciiori  paid 
off  the  principal  and  interest  of  the  judgment,  a :vl  died,  leaving 
the  costs  unsatisfied  ;  that  the  defendant  in  error  after  his  death 
sued  out  a  scire  facias  against  the  plaintiff  in  error,  as  his  ad- 
ministrator, to  revive  said  judgment  as  to  the  unsatisfied  costs, 
and  that  a  judgment  of  revivor  being  rendered,  the  clerk  issued 
execution  for  not  only  the  court  costs,  but  the  commissions  of 
the  sheriff  arising  upon  the  levy  made  by  him  before  the  injunc- 
tion was  obtained.  The  judgment  of  revivor  is  set  out  in  the 
bill  of  exceptions  and  is  In  the  following  words:  '*  It  is  there- 
fore considered  by  the  court  that  the  said  judgment  in  said  scir^^ 
facias  mentioned  and  set  forth  be,  and  the  same  is  hereby  re- 
vived anrainst  the  said  John  Barron,  administrator  of  James  B. 
Tutt,  and  that  execution  issue  thereon,  to  be  levied  and  made 
of  the  goods  and  chattels  in  the  hands  of  said  John  Barron,  ad- 
ministrator as  aforesaid,  unadministered ;  but  since  it  appears 
that  the  said  judgment  sought  to  be  revived,  except  as  to  the 
costs,  has  been  satisfied,  it  is  ordered  and  adjudged  that  the  exe- 
cution issue  only  for  the  costs  of  said  original  judgment,  as  well 
as  for  the  costs  of  this  suit,  &c."  It  was  shown  upon  the  hear- 
ing of  the  motion  that  the  whole  of  the  execution  on  this  revived 
judgment  had  been  paid  off  except  that  portion  which  consisted 
of  the  sheriff's  commissions  before  refered  lo.  The  defendant 
in  error  offered  to  read  the  execution  issued  on  the  original  judg- 
ment and  the  return  thereon,  showing  the  levy,  &c.,  to  which 
the  plaintiff  in  the  motion  objected  on  the  ground  that  it  was  not 
the  best  and  highest  evidence,  and  because  the  hand-writing  of 
the  sheriff,  who  made  the  return,  was  not  proven,  but  the  objec- 
tion was  overruled  and  the  evidence  admitted.  The  court  de> 
cided  that  there  was  no  error  in  the  taxation  of  the  costs,  that  the 
execution  rightfully  issued,  and  that  the  motion  be  discharged. 
To  the  rulings  and  judgment  of  the  court  the  plaintiff  in  the  mo- 
tion excepted  and  now  assigns  them  as  error. 

Davis,  for  the  plaintiff. 
Moore,  for  the  defendant. 

CHILTON,  J. —  1.  However  erroneous  may  be  the  judg- 
ment of  revivor,  which  was  rendered  upon  the  scire  facias,  we 
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think  it  is  not  absolutely  void,  and  therefore  it  cannot  be  corat- 
erally  irapeaciied.  Until  set  aside  by  a  direct  proceeding,  an 
execution  may  properly  issue  upon  it. 

2.  At  the  time  the  sheriff  of  Surater  county  made  a  levy  upon 
the  original  execution,  namely,  in  Dec.  1S41,  he  was  entitled 
by.  law  to  receive  half  commissions  for  levying  the  execution, 
having  been  prevented  by  injunction  from  selling  the  property 
levied  upon. — Clay^s  Dig.  235.  This  right  to  half  commissions 
iiaving  attached,  was  not  divested  by  the  subsequent  repeal  of 
tlie  law  before  the  fees  were  collected.  The  late  act  was  not  in- 
tended to  operate  retrospectively,  and  should  not  receive  a  con- 
struction which  would  deprive  the  officers  of  court  of  fees  previ- 
ously earned. 

3.  'J'he  next  question  is,  could  the  clerk  properly  tax  these 
half  commissions  in  the  bill  of  costs.  The  act  allowing  such 
comm.issions  was  passed  in  1S12,  (see  Laws  Ala.  851,)  and  the 
lOih  section  provides,  that  the  clerks,  sheriffs  and  other  officers, 
and  persons  therein  nanied,  shall  be  entitled  to  demand  and  re- 
ceive for  the  services  therein  mentioned,  the  fees  prescribed  by 
the  act,  and  no  more,  "fo  be  paid,  taxed  and  colUctedin  the  man- 
gier therei?i  after  directed^  The  fees  of  the  respective  officers 
are  then  prescribed,  among  which  is  the  commission  here  claim- 
ed for  the  sheriff;  and  by  the  11th  section  it  is  provided,  -^  that 
the  fees  herein  allowed  shall  he  taxed  and  allowed  in  the  hill  of 
costs  in  all  suits  icherethe  services  rcsyectively  shall  have  heenren- 
dercd,^^  &cc.  In  the  case  before  us,  the  services  were  rendered. 
The  sworn  return  of  the  sheriff,  in  whose  hands  the  execution 
was  placed,  showing  a  levy  upon  slaves,  and  which  was  arrest- 
ed by  injunction,  was  before  the  clerk,  and  was  matter  of  record. 
(Hardy  v.  Gascoigne  et  al.,  6  Port.  447  ;  Creagh  v.  Savage,  14 
Ala.  454.)  This  furnished  him  as  certain  data,  upon  which  to 
predicate  the  taxation  of  the  half  commissions,  as  he  had  for  the 
taxation  of  the  other  costs,  and  theactoflSO?  (Clay's  Dig.  238, 
^  10)  made  it  his  duty  to  issue  execution  for  the  unpaid  fees,  an- 
nexing a  copy  of  the  bill  of  costs  to  such  writ.  From  the  stat- 
utes above  refered  to,  we  think  it  very  clear,  that  the  clerk  was 
not  only  authorised,  but  required,  to  tax  the  fees  due  the  sheriff 
for  his  levy,  in  the  bill  of  costs,  and  to  issue  execution  for  the 
same.  If  the  sheriff,  for  some  cause,  not  appearing  upon  his  re- 
turn, should  not  be  entitled  to  receive  such  commissions,  it  is 
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compelent  for  the  court  upon  a  proper  application  to  order  such 
item  to  be  stricken  from  the  bill  of  costs,  and  so  of  any  other^t 
item  which  the  clerk  may  improperly  tax.  If  the  court  refuse 
to  correct  such  taxation,  the  party  injured  may  take  his  bill  of 
exceptions  and  revise  the  decision  upon  a  writ  of  error. — Weis*^ 
singer  v.  The  Slate,  11  Ala.  540  ;  Smith  v.  Donaldson,  3  Stew. 
&  Port.  395;  Braly  v.  Hodges,  3  Port.  336;  Kelly  v.  Renfro, 
10  Ala.  33S.  r       <  m 

We  are  aware  that  the  view  we  have  above  taken  conflicts 
with  the  case  of  The  Oswichee  Co.  v.  Hope  &  Co.,  5  Ala.  620, 
but  this  point  does  not  appear  to  have  undergone  much  consid- 
eration in  that  cause,  and  thereasoningof  the  court  would  equal- 
ly apply  to  all  costs  which  accrued  after  the  issue  of  the  first 
execution,  (e.  g.,)  the  fees  for  issuing  alias  and  pluries  execu- 
tions, or  such  process  on  forfeited  forthcoming  bonds,  &c., 
which,  so  far  as  my  knowledge  of  the  practice  is  concerned,  are 
uniformly,  and  I  think  properly  taxed  against  the  defendant,  as 
cost  to  be  levied  upon  the  Jieri  facias.  Upon  this  point  that 
case  is  in  conflict  with  the  statute,  as  we  believe,  and  must  there- 
fore be  considered  as  overruled.  In  Spence  v.  Thompson,  11 
Ala.  750,  it  is  said,  "the  sheriff  has  no  authority,  without  the 
mandate  of  the  court,  to  collect  fees  due  to  a  preceding  sheriff, 
even  if  such  fees  are  legally  due,  but  not  taxed."  It  would  seem 
from  this  dictum  that  a  motion  must  be  made  to  the  court,  to  al- 
low and  tax  such  costs,  and  the  case  of  The  Oswichee  Co.  v. 
Hope  &  Co.  requires  notice  of  such  motion  to  be  first  given. 
Thus  costs  would  be  super-added  to  costs  upon  motions  to  tax, 
as  often  as  subsequent  items  should  accrue.  The  statute,  we 
think,  in  unambiguous  terms,  requires  the  clerk  to  tax  the  cost 
**/or  services  which  sludl  have  been  rendered,^^  when  the  execu- 
tion issues.  This  duty  is  simple  and  in  most  cases  easily  per- 
formed, and  if  any  injury  should  result  from  an  improper  taxa- 
tion, the  party  aggrieved  has  a  speedy  remedy.  Of  course 
nothing  that  we  have  said  is  intended  to  deny  to  sheriffs  the 
right  to  collect  fees  accruing  upon  the  complete  execution  of  the 
process  and  after  its  issue.  ,. 

4.  We  think  there  was  no  error  in  permitting  the  original  ex- 
ecution, with  the  return  endorsed,  to  be  read  in  evidence.  It 
does  not  appear  that  the  final  record  had  been  made  up  in  the 
cause,  until  which  time  the  original  papers  are  admissible. 
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5.  Neither  was  it  incumbent  on  the  defendant  in  error  to  prove 
the  hand-writing  of  the  sheriff,  or  his  deputy,  who  endorsed  the 
levy,  but  the  law  requiring  such  endorsement  to  be  made  con- 
siders it  true,  until  impeached. — See  cases  above  cited,  in  6 
Port.  447,  and  14  Ala.  454,  and  the  cases  there  refered  to. 

We  have  carefully  considered  the  several  points  raised  by  the 
counsel  for  the  plaintiff  in  error,  snd  are  unable  to  see  any  error 
in  the  record. 

Let  the  judgment  be  affirmed. 


I 


^''  MOORE  vs.  BARCLAY. 

1.  if  a  sheriff  sell  land  under  execution,  and  consummate  the  sale  hj  exe, 
outing  a  deed  to  the  purchaser,  the  execution,  unless  the  sale  is  set  aside, 
must  be  considered  as  satisfied  to  the  extent  of  ^he  sum  bid,  although  the 
sheriff  may  not  have  received  the  purchase  money;  and  being  satisfied,  the 
sheriff  is  liable  to  the  plaintiff,  and  not  to  the  defendant  in  the  execution, 
for  failing  to  collect  it. 

2.  In  a  declaration  in  such  case,  at  the  suit  of  the  defendant  in  execution, — 
setting  forth  the  sale,  the  execution  of  the  deed,  and  the  failure  of  the  sher- 
iff to  collect  and  apply  the  purchase  money, — the  additional  averment  that 
the  proceeds  of  the  sale  remained,  after  all  executions  in  the  hands  of  the 
sheriff  vrere  satisfied,  does  not  change  the  legal  effect  of  the  previously 
stated  facts,  nor  warrant  the  conclusion  that  the  executions  in  his  hands 
were  satisfied  otherwise  than  by  the  sale. 

3.  Nor  does  the  further  allegation,  that  the  plaintiff  in  such  suit  is  entitled 
to  the  proceeds  of  such  sale,  aid  the  averment  of  satisfaction  and  show 
that  it  arose  otherwise  than  by  the  sale,  since  it  is  but  the  statement  of  a 
legal  conclusion  from  the  facts,  and  does  not  show  a  right  in  the  plaintiff,  \t 
the  facts  themselves  do  not. 

Error  to  the  Circuit  Court  of  Talladega.    Tried  before  the 
Hon.  John  J.  Woodward. 

Parsons  &  Whitk,  for  the  plaintiff. 

Rice  &  Morgan,  for  the  defendant. 
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DARGAN,  C.  J. — The  only  question  in  this  case  is,  whether  m 
the  declaration  shows  a  legal  cause  of  action  in  Moore,  the-ti 
plaintiff.     The  first  count  shows  that  several  executions,  issued 
on  judgments  against  the  plaintiff,  came  to  the  hands  of  Spence, 
as  sheriff  of  Talladega  county,  who  levied  the  same  on  theft 
lands  described  in  the  declaration.     These  lands  were  sold  by 
the  sheriff,  at  public  sale,  and  were  bid  off  by  the  defendant,  at 
the  sum  of  nine  hundred  and  sixteen  dollars.     The  sheriff  didsi 
not  at  the  time  of  sale  receive  the  money,  but  executed  deeds  i 
to  the  defendant  for  the  land  on  his  promise  to  pay  him  the  sum  ? 
bid,  when  called  upon  to  do  so.     The  declaration  also  avers,  a 
that  said  Spence  has  not  paid  the  amount  bid  by  Barclay  to  any 
of  the  plaintiffs  in  the  judgments,  to  satisfy  which  the  land  was  " 
sold,  nor  to  any  other  judgment  creditor  of  Moore,  the  plaintiff, 
nor  has  he  accounted  for  the  same  to  the  plaintiff.     It  is  also 
alleged  that  Spence,  the  sheriff,  is  insolvent,  and  that  the  de-  ' 
fendant,  by  an  agreement  with  the  sheriff,  had  paid  the  amount  < 
of  his  bid  to  a  creditor  of  the  sheriff,  and  for  which  debt  Bar- 
clay ^vas  the  security  of  the  sheriff.     This  count  concludes  » 
with  the  averment  that  Barclay  had  appropriated  the  amount  % 
bid  at  the  sale  to  his  own  use  fraudulently,  by  which  the  plain- 
tiff had  sustained  damages. 

1st.  We   propose  to  consider  this  case,   as  if  the  sheriff^ 
alone  was  the  party  defendant,  without   deciding  whether  a 
bidder   at   sheriff  sale   can   be    made   liable   at    law   for   the 
amount  bid,  either  at  the  suit  of  the   plaintiff  or  defendant 
in  execution,   under  any  circumstances ;  and  if  it  should  be  ' 
found  that  Spence,   the  sheriff,  is  not   liable  to  the   plaintiff,  ' 
under  the  facts  stated  ia  the  declaration,  it  follows  that  the  de- 
fendant cannot  be.     In  the  case  of  Kelly  et  al.  v.  The  Govern- 
or, use  &c.,   14  Ala.  541,  we  held   that  if  a  sheriff  sell  land 
under  an  execution  and  consummate  the  sale  by  making  a  deed 
to  the  purchaser,  whereby  he  is  invested  with  the  title,  tht 
sheriff  is  liable  for  the  amount  bid,  whether  he  has  received  it 
from  the  purchaser  or  not,  for  it  was  his  own  folly  that  he  parted  ; 
with  the  property  without  receiving  the  purchase  money,  and 
that  he  must  be  held  liable  for  his  conduct. — See  also,  Denton 
v.  Livingston,  9  Johns.  96.     But  his  li.ibility  is  to  the  plaintiff 
in  the  execution,  for  the  title  of  the  defendant  by  the  sale  being 
divested  out  of  him  and  vested  in  the  purchaser,  the  execution 
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must  be  satisfied  to  the  extent  of  the  amount  bid ;  at  least  it  must 
be  so  until  the  sale  is  set  aside,  if  thdt  can  be  done ;  and  being 
satisfied,  the  sheriff  is  liable  to  the  plaintiff  in  the  execution, 
not  to  the  defendants,  for  failing  to  obtain  the  purchase  money 
from  the  bidder.  The  first  count  in  the  declaration,  therefore, 
shows,  that  the  liability  of  Spence,  for  failing  to  pay  the  amount 
of  the  money  bid  by  Barclay,  is  to  the  plaintiffs  in  the  execu- 
tions, and  not  to  Moore,  the  plaintiff  in  this  suit.  As  to  him, 
the  executions  under  which  the  land  was  sold  are  satisfied,  and 
consequently  he  has  sustained  no  injury,  according  to  the  facts 
alleged  in  this  count  of  the  declaration. 

2.  The  second  count  alleges  substantially  the  same  facts,  and 
also,  that  the  proceeds  of  the  land  remained,  after  all  execu- 
tions in  the  hands  of  the  sheriff  were  satisfied,  and  which  were 
legally  entitled  to  be  satisfied  out  of  the  proceeds  of  said  land. 
We  cannot  perceive  that  this  additional  averment  produces  a 
difference  in  the  legal  effect  of  the  two  counts.  The  facts 
stated  in  the  first  count  show  that  the  executions  were  satisfied 
to  the  amount  bid  by  the  sale,  and  the  averment  that  they  were 
satisfied  does  not  produce  a  difference.  It  is,  however,  urged 
that  we  are  to  infer  that  the  plaintiff,  Moore,  waived  his  right  to 
insist  upon  the  satisfaction  of  the  executions,  and  that  he  has 
satisfied  them  by  other  means  than  the  sale  of  the  land.  But 
the  mere  averment,  that  the  executions  were  satisfied  and  the 
amount  bid  at  the  sale  remained,  does  not  warrant  us  in  draw- 
ing such  an  intendment  in  favor  of  the  pleader,  even  if  the  aver- 
ment of  these  facts  with  sufficient  certainty  could  help  the  plain- 
tiff, which  is  a  question  not  necessary  to  be  decided. 

3.  It  is  also  insisted,  that  it  is  avered  in  this  count  that  the 
j)lairitiff  was  entitled  to  the  proceeds  of  the  land,  and  that  this 
averment  would  help  the  allegation  of  satisfaction  and  show  that 
the  executions  were  satisfied  otherwise  than  from  the  sale  of 
the  land.  This  averment,  if  made,  would  be  a  legal  conclu- 
sion from  the  facts  stated,  and  would  not  show  a  right  in  the 
plaintiff,  if  the  facts  themselves  did  not. 

We  are  satisfied  thai,  the  court  did  not  err  in  sustaining  tlie 
demurrer,  and  the  judgment  must  be  affirmed. 

Chilton,  J.,  not  sitting. 

.   Mil   (UOl 
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-"  .« 

1.  A  scire  facias  will  lie  to  revive  a  judgment,  on  which  no  execution  has  J 
issued  within  ten  years,  notwithstanding  an  execution  issued  thereon  with- 
in a  year  and  a  day.     The  3d  sect,  of  the  Statute  of  1835,  (Clay's  Dig.  206,) 
inhibits  the  issuance  of  execution  on  a  judgment  under  such  circumstances. 

Error  to  the  Circuit  Court  of  Tuskaloosa,    Tried  before 
the  Hon.  Geo.  D.  Shortridge. 

•7 
Ormond,  for  the  plaintiff  in  error.  ,- 

Peck,  for  the  defendants. 

PARSONS,  J. — Shackelford  recovered  a  judgment  against 
the  defendants  in   error,  at  the  Spring  Term  of  the  Circuit 
Court  of  Tuskaloosa  county,  in  the  year  1827.     From  this 
judgment  an  execution  issued  within  a  year  and  a  day,  and  was 
returned  no  property  found.     No  other  execution  was  ever  is- 
sued, but  the  plaintiff  in  error,  on  the   10th  day  of  December 
1845,  sued  out  a  sci.  fa.  to  revive  the  judgment,  and  at  the  ' 
Spring  Term  1849,   filed  an  amended   declaration,  stating  the 
facts  just  mentioned,  among  others.     The  defendants  in  error 
demurred  to  the  declaration  and  the  demurrer  was  sustained  by 
the  court,  and  that  is  now  assigned  as  error.     The  counsel  of 
the  defendants  in  error  now  contends  that  the  demurrer  was 
properly  sustained,  because,  as  he  contends,  the  act  of  J  835, 
(Clay's  Dig.  206,)  does  not  enable  a  plaintiff  to  revive  a  judg- 
ment in  the  condition  in  which  this  is ;  since,  in  this  case,  aa 
execution  was  issued  within  the  year  and  day,  and  therefore  the :, 
statute  authorises  another  to  be  issued  without  a  sci.  fa.,  though;, 
ten  years  and  more  have  elapsed  since  any  execution  was  issued. 
But  this  is  contrary  to  what  was  held  in  Vancleave  v.  Haworth, 
5  Ala.  18S.     It  was  there  determined  that  the  third  section  of 
the  same  act  impliedly  inhibits  the  issuing  of  an  execution  on 
a  judgment,  after  a  lapse  of  ten  years,  nlthough  one  was  sued 
out  within  the  year  and  day,  but  never  continued  afterwards —  • 
and  that  an  execution  issued  after  such  a  lapse  of  time,  without  ' 
reviving  the  judgment  by  sci.  fa.^  is  irregular  and  subject  to  be  ' 
set  aside.     The  counsel  admits  that  the  opinion  in  Vancleave  '' 
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V.  Haworth  is  against  him,  but  he  contends  that  it  was  over- 
ruled in  the  present  case  when  it  was  here  before  on  other 
grounds. — See  Miller  et  al.  v.  Shackelford,  16  Ala.  95.  The 
answer  is,  that  the  precise  question  decided  in  Vancleave  v. 
Haworth,  and  now  again  presented  in  the  case  before  us,  did  not 
arise  in  the  present  case  when  it  was  here  before,  and  conse- 
quently it  was  not  decided.  It  is  true,  the  language  of  the 
court,  in  one  part  of  the  opinion,  went  beyond  the  case  before 
it,  and  is,  perhaps,  not  reconcilable  wiih  what  was  held  in  Van- 
cleave  V.  Haworth ;  but  now  upon  consideration,  we  adhere  to 
what  was  settled  in  that  case.  The  judgment  is  reversed  and 
the  cause  remanded. 


GUNNELLS  vs.   THE  STATE  BANK. 

1.  Where  notice  of  a  motion  to  set  aside  a  judgment  of  non-suit  is  merely  en- 
tered on  the  motion  docket,  but  neither  acted  on,  nor  called  to  the  atten- 
tion of  the  court,  a  general  order  that  "  all  causes,  motions,  or  other  pro- 
ceedings, now  pending  and  not  otherwise  disposed  of,  be  continued,"  &c., 
cannot  have  the  effect  to  continue  the  motion  in  court,  and  authorise  the 
setting  aside  of  the  judgment  at  a  subsequent  term. 

Error  to  the  Circuit  Court  of  Jefferson.  Tried  befort 
the  Hon.  Geo.  D.  Shortridge, 

This  suit  was  commenced  by  attachment,  sued  out  by  the 
defendant  against  the  plaintiff  in  error.  The  case  will  be  under- 
stood from  the  opinion. 

Peck,  for  the  plaintiff  in  error. 
J.  L.  Martin,  for  the  defendant. 

CHILTON,  J. — The  view  we  take  of  the  main  point  in  this 
case  renders  it  unnecessary  for  us  to  examine  the  question, 
whether  the  court  should  have  allowed  the  papers  to  be  filed  and 
the  cause  placed  upon  the  docket,  at  a  term  of  the  court  subse- 
quent to  that  to  which  they  were  properly  returnable. 
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It  appears  that  at  the  Fall  Term  1849,  a  final  judgment  of 
non  pros,  was  entered,  and  at  the  same  term,  the  plaintiff's 
counsel  entered  upon  the  motion  docket  the  following  entry : — 
*' State  Bank  v.  Benjamin  Guanelis.  In  this  case  the  court  will 
be  moved  to  set  aside  the  noft-suit  taken  in  this  case,  (signed) 
W.  J.  Mudd,  for  motion.     To  E.  W.  Peck,  Esq."    At  the  same 

'  term,  it  appears  that  the  following  entry  was  made  upon  the 
minutes  of  the  court:  "Ordered  that  all  causes,  motions  or 
other  proceedings  now  pending,  and  not  otherwise  disposed  of, 
be  continued  until  the   next  term  of  the  court."     It  further  ap- 

■  peared  that  said  motion  was  not  considered  or  acted  on,  or  call- 
ed to  the  attention  of  the  court,  at  the  term  at  which  it  was  made, 
but  the  court,  at  the  next  ensuing  term,  considered  that  the  entry 

*  upon  the  motion  docket  had  the  effect  of  keeping  the  cause  in 
court,  and  authorised  the  setting  aside  of  the  judgment  rendered 
at  the  previous  terra,  which  was  accordingly  done.  Thereupon 
the  plaintiff's  attorney  filed  an  amended  declaration,  and  the. 
court  entered  judgment  against  the  defendant  by  default,  upon  an 
inquiry  as  to  the  damages.  Can  this  proceeding  be  sustained? 
It  is  supposed  that  the  case  of  Walker  v.  Hale  el  al.,  IG  Ala. 
26,  is  an  authority  in  support  of  its  regularity.  In  that  case  a 
motion  was  actually  made  before  the  presiding  judge,  and  by  hira 
continued  upon  the  record.  The  party  making  the  motion,  in  the 
meantime,  had  taken  a  bill  of  exceptions  and  prosecuted  a  writ 

>  of  error  to  this  court,  where  the  judgment  of  the  primary  court 

'   was  affirmed.     This  court  held  that  the  granting  of  a  new  trial, 

under  such  circumstances,  by  the  Orphans'  Court,  was  erroneous. 

In  the  case  before  us,  nothing  was  done  at  the  term  when  the 

final  judgment  of  non-suit  was  rendered,  but  to  enter  upon  the 

"  motion  docket  a  notice  that  the  court  would  be  moved  to  set 

the  non-suit  aside.     This  motion  was  not  brought  to  the  atten- 

tion  of  the  court;  was  not  acted   upon  in  any  way,  and,  in  our 

opinion,  did  not  have  the  effect  of  continuing  the  case  in  court. 

If  the  plaintiff  had  sued  out  another  writ  after  taking  the  non- 

•  suit,  and  pending  this  state  of  the  record,  could  the  pendency  of 
such  action  have  been  pleaded  in  abatement?  We  are  clear 
that  it  could  not.  The  order  that  all  motions  and  proceedings 
undisposed  of,  &c.,  should  be  continued,  docs  not,  in  our  opin- 
ion, continue  thii  case  in  court,  but  we  think  that  any  motion  to 

^  set  aside  a  final  judgment,  not  specially  called  to  the  aiteotioo 
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of  the  court  below  and  continued,  must  be  regarded  as  abandon- 
ed. If  such  general  order  can  have  the  effect  to  continue  such 
motion,  then  a  case  may  be  continued  from  term  to  term,  after 
the  party  may  have  been  finally  discharged;  for  the  same  gener- 
al order,  if  it  continue  such  motion  from  the  first  term,  will  have 
the  same  effect  when  made  at  the  second  term,  and  a  party  could 
not  well  ascertain  when  the  cause  was  terminated.  We  are  not 
at  all  disposed  to  encourage  such  practice,  or  to  extend  the  de- 
cisions, which  have  been  made  upon  this  point,  beyond  what  has 
been  decided. 

In  our  opinion,  the  judgment  of  non-suit  was  final.  The 
court,  at  the  subsequent  term  had  no  power  to  set  it  aside,  by 
reason  of  the  entry  upon  the  motion  docket,  and  the  subsequent 
action  of  the  court  in  rendering  judgment  against  the  defendant 
by  default  was  irregular,  and  the  judgment  is  consequently  re- 
versed. 


THE  STATE  vs.  THE  CENTREVILLE  BRIDGE  CO. 

1.  The  Act  of  the  6th  March,  1848,  was  intended  to  confer  on  Jacob  Maberry 
-  the  rights  and  privileges  granted  to  the  Centreville  Bridge  Co. ,  freed  from 

.  all  liability  to  forfeiture  for  any  previous  act  or  omission  of  the  company. 

2.  When  no  object,  in  reference  either  to  the  public  or  to  individuals,  can  be 
gained  by  a  proceeding  in  quo  warranto,  the  cause  cannot  and  ought  not 
to  be  permitted  to  progress. 

3.  The  proviso  to  the  Act  of  the  6th  March,  1838,  saving  "any  suit  or  SHits, 
now  pending  in  favor  of  or  against"  The  Centreville  Bridge  Co.,  was  in- 
tended to  apply  only  to  suits  by  the  company  against  individuals,  or  by 
individuals  against  the  company,  and  not  to  a  proceeding  then  pending  to 
declare  the  charter  forfeited. 

•j       Error  to  the  Circuit  Court  of  Perry.     Tried  before  the 
.  Hon.  John  D.  Phelan. 

Garrott,  for  the  plaintiff  in  error: 

1.  In  this  proceeding  the  State  is   bound   to  show  nothing. 
^  The  defendants  are  called  upon  and  are  required  to  show  by 
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■:  what  warrant  they  claim  the  franchise  which  they  exercise,  and 

.  they  are  bound  to  show  every  thing  required  by  the  act  of  in- 
corporation to  be  done  in  order  to  establish  their  legal  exis- 
tence as  a  corporation. — Ang.  &  Am.  on  Corp.  636,  <^  8;  The 

J  State  V.  Ashley,  1  Ark.  613-552-3;  Bank  of  Auburn  v.  Aikin, 
18  Johns.  R.  137;  Wood  v.  Jefferson  Co.  Bank,  9  Cow.  194; 
Utica  Ins.  Co.  v.  Tiigman,  1  Wend.  65o;  People  v.  Utica  Ins. 

,  Co.,  15  Johns.  R.  358  ;  People  v.  Kingston  &  Mid.  Turnp.  R. 
Co.,  23  Wend.  193-206;  Carlisle  v.  Ca.  &  M.  R.  R.  Co.,  4 
Ala.  70. 

2.  The  Act  of  the  Legislature,  approved  March  6,  1848, 

>■  does  not  waive   previous  causes  of  forfeiture.     To  do  this,  it 
V  must  appear  that  the  Legislature  intended  a  waiver,  either  di- 

•..  rectly  or  by  necessary  implication.  But  any  such  idea  is  effec- 
tually repelled  by  the  proviso  to  this  act,  which  expressly  ex- 
empts all  suits,  either  for  or  against  said  corporalioH,  from  the 
operation  of  said  act,  and  the  court  would  stultify  the  Legisla- 
ture by  deciding  that  the  proviso  was  a  nullity. — People  v.  Utica 
Ins.  Co.,  15  Johns.  R.,  358-80-1;  People  v.  Kingston  &  Mid. 
Turnp.  R.Co.,  23  Wend.  193;  People  v.  Manhattan  Co.,  9 
Wend.  351-80-85;  Leavett  v.  Smith,  7  Ala.  175-83;  Bowman 

.    V.  Teall,  23  Wend.  309. 

I        Moore  and  Peck,  for  the  defendant :  Whatever  may  have 
t-  been  th(!  defects  in  the  organization  of  the  Company,  under  the 
I  act  of  1835,  or  whatever  forfeitures  the  Company  may  have 
•    been  subject  to,  for  non-user  or  otherwise,  the  act  of  1848  was 
a  waiver  of  them  all,  and  a  confirmation  of  the  corporate  privi- 
leges in  Jacob  Maberry;  and,  furthermore,  this  proceeding  be- 
r  ing  in  the  name  of  the  State,  and  not  on  the  relation  of  any  one, 
.    is  not  embraced  by  the  proviso  of  the  latter  act.     The  proviso 
was  only   intended  to  save  suits  then  pending   in  favor  of  the 
corporation,  and  suits  by  individuals  against  the  same.     What- 
ever, therefore,  may  be  the  errors  in  the  proceedings  in  the 
/    court  below,   if  any,   the  judgment  is   right,   and   ought  to  be 
affirHied.     Tlie  People  v.  The  PliGenix  Bank,  24  Wend.  431- 
33;  Tlie   People  v.  The  Pres.  &c.  of  the  Manhattan  Co.,  9 
ib.  361;  The  Commercial  Bank  v.  The  Stale,  6  S.  &  M.  699; 
1  vol.  U.  S.  Dig.,  p.  595,  ^  -^67. 
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DARGAN,  C.  J. — The  material  features  of  this  case,  so  far 

as  they  are  necessary  to  present  the  question  we  propose  to 

examine,  may  be  thus  stated.     The  defendants  were  created  a 

body  corporate  under  the  authority  of  an  act  of  the  Legislature, 

,   passed  the  7th  of  January  1S35,  for  the  purpose  of  building  a 

'.   toll  bridge  across  the  Cahaba  river,  within  one  mile  of  the  town 

•  of  Centreville,  and  were  authorised  to  demand  and  receive  toll, 
'  according  to  the  rates  prescribed  in  the  act.     On  the  Cih  day 

f  of  March  1848,  another  act  was  passed;  entitled  an  act  to  amend 
an  act,  passed  the  7th  of  January  1835,  entitled  an  act  to  in- 
corporate the  Centreville  Bridge  Company,  which  is  in  the  fol- 

■;    lowing  language:    "Whereas  it  has  been  represented  to  this 

-  Legislature  that  in  consequence  of  a  want  of  subscription  of 

-  stock  to  an  amount  sufficient  to  the  construction  of  the  bridge 
contemplated  to  be  built  by  said  act,  the  contract  of  said  com- 

•'    pany  has  been  duly  assigned  to  Jacob  Maberry,  who  has  cotv- 

•  structed  the  same  in  a  manner  greatly  advantageous  to  the  pub- 

•  lie ;  therefore,  be  it  enacted,  that  all  the  rights,  privileges  and 
■  powers,  vested  by  the  above  recited  act  iu  said  corporation,  be, 
.'  and  the  same  are  hereby  vested  in  Jacob  Maberry,  his  heirs 
'    and  assigns,  for  the  period  prescribed  in  said  act,  with  power  to 

collect  the  same  tolls  prescribed   in  said  act,  and  to  do  such 
other  acts,  and  be  liable  to  the  same  penalties  prescribed  there- 

•  in  ;  provided  that  nothing  herein  contained  shall  be  so  construed 
'•  as  to  affect  any  suit  or  suits,  now  pending  in  favor  of  or  against 
.'  said  Company."  Previous  to  the  passage  of  the  above  recited 
f"  act,  the  State  had  filed  a  quo  warranto  against  the  Bridge  Com- 

-  pany  for  a  supposed  forfeiture  of  their  charter,  and  the  Cora- 

•  pany  now  insist  on  this  act  as  a  bar  to  this  suit. 

<■  Although  the  Company  might  have  been  liable  to  a  forfeiture 
'  of  their  privilege,  yet  as  they  assigned  it  to  Maberry,  and  the 
''  State  ratified  the  assignment  and  vested  in  him  the  same  privi- 
-1  leges,  possessed  by  the  Company  under  the  original  charter, 
0  "nothing  can  be  attained  by  the  further  prosecution  of  this  suit." 
»'AVe  think  it  clear  that  the  act  of  1S48  vested  in  Maberry  all 
'  the  rights  and  privileges,  contemplated  to  be  given  to  the  Cora- 
*••  pany  by  the  act  of  their  incorporation,  and  these  privileges  he 
'*  holds  as  his  own,  and  not  liable  to  be  taken  from  him  for  any 

cause  of  forfeiture  that  may  have  existed  against  the  Company. 

The   State  surely  never  intended  to  give  him  those  rights,  iu 


JANUARY  TERM,  1S51. JMI 

The  State  v.  The  Centreville  Bridge  Co 

consideration  of  the  public  benefit  he  bad  confered  in  erecting 
the  Bridge,  and  at  the  same  time  to  take  them  from  him,  if  the 
Company  by  their  misconduct  would  have  been  liable  to  be 
deprived  of  them.  But  the  plain  and  manifest  design  of  the 
Legislature  was  to  vest  in  Maberry  the  privileges  that  had  been 
confered  on  the  Company  by  their  act  of  incorporation,  and 
they  are  not  liable  lo  be  taken  from  him  for  any  act  or  omission 
of  the  Company  that  would  have  been  a  cause  of  forfeiture,  had 
they  retained  tiieir  corporate  rights.  What  then  can  be  the  ob- 
ject of  prosecuting  this  suit  further?  The  State  cannot  recover 
the  privileges  now  vested  in  Maberry,  and  the  defendants  have 
no  rights  or  privileges  under  the  act  of  their  incorporation. 
Both  plaintiff  and  defendant  have  united  in  vesting  the  subject 
matter  of  the  controversy  in  a  third  person;  the  suit  must  there- 
fore end,  for  further  prosecution  would  be  vain  and  fruitless. 
It  is  said  to  be  a  rule,  that  a  title  to  an  office  will  not  be  tried  by 
quo  warranto,  when  at  the  time  of  trial  the  term  of  office  is 
expired. — The  State  of  Ohio  v.  Jacobs,  17  Ohio  R.  143;  Ang. 
&  Ames  on  Corp.  626.  Whether  this  rule  would  apply  in  all 
cases,  it  is  not  necessary  to  inquire;  but  I  think  it  clear  that 
when  no  object  is  to  be  gained  by  a  proceeding  in  quo  warranto, 
neither  in  reference  to  the  public,  nor  to  private  individuals,  the 
cause  cannot  and  should  not  be  permitted  to  progress.  It  has, 
however,  been  suggested  that  the  proviso  of  the  act  ssves  this 
Suit,  and  that  it  was  not  the  intention  of  the  Legislature  that  it 
should  be  affected  by  it.  We  think  the  proviso  was  intended 
to  apply  only  to  suits  brought  by  the  Company  against  individu- 
als, or  by  individuals  against  the  Company.  It  could  not  have 
been  the  design  of  the  Legislature  to  give  to  Maberry  a  privi- 
lege for  the  mere  purpose  of  taking  it  from  him  by  a  suit  then 
pending,  and  without  regard  to  any  act  of  his.  As  the  final 
judgment  was  against  the  State,  it  must  be  affirmed,  for  it  ia  the 
judgment  that  should  have  been  rendered. 


4d 


a 
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WHITEHEAD,  by  next  frtend,  vs.  BROWN. 

1.  Where  a  mistake  in  a  deed  ia  shown  by  clear  and  satisfaetcsry  proof,  a  Court 
of  Chancery  will  reform  it,  and  decree  an  account  against  a  party,  who, 
with  notice  of  the  mistake,  has  purchased  the  property  conveyed,  and  holds 
it  in  opposition  to  the  rightful  owner. 

Error  to  the  Chancery  Court  of  Marion.  Tried  before  the 
Hon.  W.  W.  Maaon. 

The  bill  in  this  case  was  filed  by  the  plainiifT  in  error,  by  her 
next  friend,  against  the  defendant  in  error,  to  reform  a  deed, 
and  for  an  account,  &c.  It  alleges  that  William  Smith,  the 
father  of  the  cornphiinarit,  on  the  3d  November  1S3S,  executed 
a  deed  of  gift,  by  which  he  conveyed  certain  lands  and  a  slave 
*'lo  her,  during  her  natural  life,  and  after  her  death,  to  her  heirs 
forever;"  that  at  the  time  of  its  ey.ecution  she  was  the  v.'ife  of 
Archibald  Whitehead,  vvlio  was  insolvent,  and  prodigal  and  waste- 
ful, and  that  in  consequence  of  ibis,  it  was  the  wish  and  design 
of  the  donor,  and  he  so  expressed  himself  before,  at  the  time, 
and  after  the  execution  of  the  deed,  to  convey  to  her  a  separate 
estate  in  the  property,  free  from  the  control  of  her  said  husband 
and  exempt  from  liability  for  his  debts;  that  the  said  donor  was 
so  anxious  to  do  this,  that  he  sent  one  of  his  sons  to  Tuscaloosa, 
3  distance  of  fifty  miles,  to  procure  the  services  of  an  able  and 
experienced  lawyer  in  drafting  said  deed,  and  at  the  time  of  its 
execution,  both  he  and  the  complainant  fully  believed  that  the 
deed  conveyed  to  her  a  sole  and  separate  estate,  but  that  since 
the  death  of  the  donor  she  has  been  advised,  that  the  attorney 
employed,  either  through  mistake  or  want  of  sufficient  skill,  did 
not,  in  drawing  said  deeiJ,  so  draw  it  as  to  carry  out  the  inten- 
tion of  the  donor;  and  that  Drown,  the  defendant,  with  full  no- 
tice of  her  rights  and  claim  to  the  property,  has  caused  an  exe- 
cution, in  his  favor  against  her  said  husband,  to  be  levied  on 
said  slave,  and  the  said  slave  to  be  sold,  at  which  sale  he  him- 
self became  the  {)urchaser,  &c. 

With  this  statement,  and  the  facts  stated  in  the  opinion,  the 
case  will  be  fully  understood.  The  chancellor  dismissed  the 
bill  on  the  final  hearing,  which  is  now  assigned  as  error. 

No  counsel  for  the  plaintiff. 
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Whitehead,  by  next  friend,  v.  Brown. 


CoaCrix  &  Earnest,  for  the  defendant: 

Tliat  t!ie  Chancery  Court  has  the  power  to  reform  a  deed,  so 
as  to  carry  out  the  will  of  the  donor,  under  certain  circumstan- 
ces, is  not  controverted.  But  the  facts  in  this  case  will,  and  do 
interpose  a  barrier  to  the  relief  here  sought.  Here  the  party 
permits  Whitehead  to  l)old  the  property  to  obtain  credit  on  tlie 
faith  of  that  property,  and  after  the  property  is  sold,  and  the 
judgment  credited,  and  the  sherift^'s  bill  of  sale  executed  and 
property  delivered,  they  seek  to  come  into  this  court  and  by 
manifest  inequity  reform  the  deed.  If  the  equity  of  Brown  at- 
tached by  his  crediting  Whitehead  on  the  faith  of  this  property, 
the  party  could  only  reforin  the  deed  by  or  after  paying  Brown's 
debt.  His  equity  is  superior  to  the  complainant's,  and  must  hold 
it.  Again,  has  not  the  acquiesence  of  the  complainant  for  so 
many  years  perfected  the  title  in  her  husband,  and  in  a  bill  be- 
tween complainant  and  her  husband  would  not  the  court  say  thit 
complainant  was  estopped  by  her  acquiesence?  But  there  can 
be  no  question  but  that  she  is  estopped  between  herself  and 
Brown,  a  judgment  creditor. 

PARSONS,  J.— -As  tlie"  deed  was  written,  it  conveyed  the 
property  to  the  complainant,  during  her  natural  life,  and  after- 
wards to  her  heirs,  without  any  exclusion  of  her  husband.  His 
marital  rights,  therefore,  attached.  v  ^  * 

But  it  is  fully  and  strongly  slated  in  the  bill  that  her  father, 
the  grantor,  intended  to  exclude  the  husband  wholly;  that  he 
took  unusual  trouble  about  the  preparation  of  the  deed  with  that 
view,  and  that  from  the  time  of  its  execution,  he  and  the  com- 
plainant rested  satisfied  that  such  was  its  cScct,  until  after  his 
death,  the  complainant  was  disturbed  in  the  enjoyment  of  her 
property,  and  upon  inquiry,  ascertained  that  her  separate  rights 
were  not  legally  secured  by  the  deed,  as  it  was  drawn.  The 
bill  has  two  objects — to  reform  the  deed,  and  to  be  relieved 
against  the  defendant  Brown.  As  to  the  first  of  these  objects, 
end  it  extends  to  all  the  property  that  was  conveyed,  it  can  only 
be  attained  when  the  evidence  is  clear  and  satisfactory.  The 
answer  in  this  case  merely  puts  the  complainant  upon  proof  of 
her  case,  as  it  does  not,  upon  any  personal  knowledge  of  the 
defendant,  deny  the  intentions  of  the  grantor,  or  his  mistake  as 
Co  the  eff^ic^  o(  the  deed  ivhtch  he  executed.     To  our  tniods, 
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the  deposition  of  Jasper  Smith  is  conclusive  of  both.  If  Ws 
oeposition  be  true,  the  grantor  intended  to  exclude  the  husband 
entirely,  and  took  unusual  trouble  to  accomplish  that  object,  and 
executed  the  deed  under  the  belief  that  he  was  doing  so.  The 
witness  is  not  discredited,  but  is  ssstained,  on  the  contrary,  by 
all  the  probabilities  of  the  case.  It  is  alleged  by  the  bill,  and 
not  denied  by  the  an&wer,  that  her  husband  was  a  manof  prodif 
gal  habits  and  had  squandered  what  her  father  had  previously 
given  her.  It  is  also  alleged  that  she  and  her  father  remained 
satisfied  that  her  rights  were  secured,  and  the  answer  admits 
neighborhood  rumoi-s  to  the  effect  that  the  property  was  hers. 
Whence  these  rumors,  unless  from  what  the  parties  said  at  and 
after  the  ilnie  when  the  deed  was  made?  The  rumors  induced 
£rown,  the  defendant,  to  examine  the  deed,  as  stated  in  his  an- 
swer, by  which  he  meant,  we  presume,  that  he  examined  the 
books  where  it  was  recorded ;  for  it  is  to  be  infered  from  his 
answ»  r,  sud  from  the  omissions  of  his  answer,  that  in  view  of 
his  own  policy,  he  forebore  to  ask  the  complainant,  or  any  friend 
of  hers,  any  thing  abou-t  it. 

We  are  entirely  satistfied  from  the  bill,  answers  and  evidence, 
that  the  parties  Intended  by  the  deed  to  settle  a  life  estate  upon 
the  complainant,  free  from  the  engagements  or  control  of  her 
husband,  and  not  liable  to  his  creditors,  and  that,  in  this  respect, 
it  was  drawn  and  executed  under  a  mistake,  which  was  not  as- 
certained, until  after  Brown  disturbed  the  compiainaQt  in  the 
enjoyment  of  the  property. 

In  the  next  place,  besides  reforming  the  deed  as  to  all  the 
property,  she  prays  particular  relief  against  Brown.  He  had 
executions  against  her  husband,  and  caused  them  to  be  levied 
on  the  slave  conveyed  by  the  dtfed,  and  the  slave  was  sold  and 
he  became  the  purchaser,"and  has  had  the  possession  and  servi- 
ces of  the  slave  ever  since.  The  fact  that  he  caused  the  levy  to 
be  made,  and  purchased  with  full  notice  af  her  claim,  is  very 
clear.  He  admits,  as  already  mentioned,  that  there  were  ru- 
mors of  her  separate  right  to  the  property.  This  induced  bin. 
to  examine  the  record,  or  the  deed,  as  stated  in  his  answer,  but 
even  this  he  does  not  prove.  Also,  that  in  consequence  of  the 
rumors  he  had  to  indemnify  the  sheriff.  Besides,  there  art- 
omissions  in  his  answer  which,  as  settled  in  this  State,  have  the 
edect  of  admissions,  as  they  relate  to  matters  within  his  know  I- 
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edge,  and  which  are  stated  in  the  bill.  She  gave  express  no- 
tice of  her  claicn  lo  the  property  at  the  sale  and  forbade  the  sale, 
when  he  was  the  purchaser,  and  this  he  omits  to  deny.  I  have 
done  no  more  than  to  state  the  case,  because  th«  ease  of  Stone, 
Trustee,  v.  Hale,  et  al.,  17  Ala.  557,  shows  clearly  that  the 
complainant  has  a  right  to  have  the  deed  reformed  and  to  be  re- 
lieved against  Brown. 

The  decree  is,  therefore,  reversed  and  the  cause  remanded, 
to  the  end  that  an  account  may  be  taken  a«d  a  decree  finally 
rendered  in  conformity  with  this  opinion,  and  if  the  personal 
representatives  and  heirs  of  the  grantor  are  necessary  parties — 
«  question  which,  at  this  time,  is  not  material,  and  we  do  not  de- 
cide it,  as  it  has  not  been  argued, — they  can  be  made  parties  in 
che  court  below.  ( 


GARDNER  vs.  RANDOLPH. 

1.  The  defendant  in  an  action  for  a  raallcions  prosecution  may  prove,  as  evi- 
dence of  probable  cause,  what  he  swore  before  the  committing  niagistrato, 
whether  the  facts  sworn  to  were  peculiarly  witiiia  his  knowledge  or  not. 

2.  Ajid  as  the  wife  is  not  a  competent  witness  for  hca*  hueband,  the  same  rule 
will  apply,  ia  such  case,  to  testimony  given  by  her  oa  the  preliminary  e%» 
auination. 

Ekroe  to  the  Circuit  Court  of  Fayette.  Tried  before  the 
Hon.  Sam'l  Chapman. 

The  defendant  brought  an  action  against  the  plaintifi'in  error 
for  a  malicious  prosecution.  The  plaiutiii'  otTered  to  prove 
what  his  wife  had  testified  to  before  the  magistrate,  by  whom 
the  charge  was  investigated.  The  court  rejected  the  testimony, 
which  is  the  error  now  assigned. 

CoGOiN,  for  ti»e  plaintiff  in  error:  The  evidence  offered  by 
the  plaintiff  in  error  was  improperly  rejected.  It  would  have 
been  competent  lo  show  what  she  proved  on  the  trial   before 
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\he  committing  magislrate. — 1  Phil,  on  Ev,  71,  and  cases  there 
cited;  1  ib.  2o0-436-S7-38;  2  Stew.  &  Port.  151. 

Peck,  for  the  defendant :  The  evidence  offered  was  pro- 
perly rejected.  Its  admission  is  not  warranted  by  any  general 
rule  of  the  law  of  evidence,  and  I  have  been  unable  to  find  any 
exception  under  vviiich  it  could  have  been  received. — SGreenl. 
Ev.,  <^  457;  1  ib.,  '^'^  342,  343,  344. 

CHILTON,  J. — The  question  presented  by  the  record  in 

this  case,  is,  whether  in  an  action  for  malicious  prosecution 
against  the  husband,  he  may  be  allowed  to  prove  what  his  wife 
swore  before  the  examining  magistrate,  who  committed  the 
plaintiff,  on  the  trial  for  such  commitment. 

It  was  early  decided  by  our  predecessors,  that  the  husband 
could  prove,  as  evidence  of  probable  cause,  what  he  had  sworn 
upon  the  prosecution. — McMakin  v.  Armstrong,  2  Stew.  & 
Port.  151.  In  that  case,  as  in  tiiis,  the  offer  was  to  prove  what 
the  [)arty  had  sworn,  without  restricting  the  proof  as  to  facts 
which  came  peculiarly  within  his  knowledge;  and  this  general 
proposal  being  refused  by  tlse  court,  this  court  reversed  the 
judgment  for  that  reason.  Were  we  called  upon,  for  the  first 
time,  to  decide  the  question,  some  of  us  are  of  opinion,  that  the 
aduiission  of  such  testimony  should  be  restricted  to  facts  which 
were  peculiarly  within  the  parly's  own  knowledge,  but  as  a  dif- 
ferent rule  was  established  by  the  decision  aJbove  refered  to,  and 
we  do  not  see  that  any  particular  inconvenience  or  injustice  can 
result  from  it,  we  are  disposed  to  adhere  to  it,  especially  since 
it  has  so  long  been  acquiesced  in  without  being  questioned. 

The  same  principle,  which  allows  the  defendant  in  such  ac- 
tions to  prove  what  he  testified  upon  the  fornser  trial,  applies,  it 
seems  to  us,  with  equal  force  to  the  testimouy  of  the  wife.  She 
may  have  been  the  only  witness  for  the  State  upon  the  prosecu- 
tion, and  yet  she  is  incompetent  to  testify  for  her  husband,  when 
sued  for  instituting  it.  There  seems  to  be  a  great  dearth  of 
authority  on  this  point.  Indeed,  we  have  been  able  to  find  but 
one  case,  where  the  point  was  diiectly  decided. — Johnso'i  v. 
Browning,  C  Mod.  Hep.  216,  per  Holt,  C.  J.,  who  allowed 
wliat  the  wife  swore  upon  the  trial  of  the  indictment  to  be  proved, 
on  the  trial  of  the   action  against  her  husband.     This  case  is 
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cited  with  apprdbation  by  Mr.  Greenleaf,  vol.  1,  ^  352,  n.  2, 
and  by  Mr.  Phillips,  vol.  1,  p.  71.  We  think,  as  the  court 
refused  to  allow  her  evicle?icc,  given  on  the  former  trial,  to  be 
proved  upon  this;  but  rejected  it  in  limine,  it  was  an  error,  for 
which  the  judgnneni  naust  be  reversed  and  the  cause  retnandedr 


FOSTER  vs.   BLOUNT. 

1-  The  rule,  that  wlicre,  in  penal  statutes,  general  words  follow  an  enumera- 
tion of  words  of  a  particular  and  specific  meaning,  such  general  wprds  are 
to  be  held  as  applying  only  to  persons  or  things  of  the  same  kind  as  those 
designated  by  the  particular  words,  is  but  a  rule  of  construction,  to  enable 
the  court  tu  ascertain  the  intention  of  the  Legislature,  and  when  that  in- 
tention is  apparent,  can  no  more  be  allowed  to  govern  in  the  exposition  ol 
penal,  than  any  other  statutes. 

2.  The  act  of  1848,  imposing  a  p,jnalty  upon  clerks  for  receiving  more  or  great- 
er fees  thiiu  are  allowed  by  law,  was  intended  to  afford  a  remedy  to  all  per- 
sons from  whom  such  clerks  have  received  excessive  fees,  whether  in  matteES 
touching  the  administration  of  estates,  or  in  other  cases. 

Error  to  the  County  Court  of  Tuscaloosa.  ^ 

Peck,  for  the  plaintiff  in  error : 

The  demurrer  to  the  statement  of  the  plaintiff  should  have 
been  overruled. — See  the  act  prescribing  and  regulating  the  fees 
of  the  judges  and  clerks  of  the  County  Courts  of  this  Stale, 

passed  in  February  1848;  Pamphlet  Acta,  p.  86,  §  3  and  6.      .. 

» 

Moody,  for  the  defendant :  '* 

This  is  a  case  where  the  plaintiff  in  error  sued  the  defendant 
in  error,  as  clerk  of  the  County  Court  of  Tuscaloosa  county, 
under  the  act  of  1813  §  6,  for  the  sum  of  fifty  dollars,  as  a  penal- 
ly for  excessive  charge,  in  a  bill  of  costs  rendered  against  the 
plaintiff  in  error,  by  the  defendant  in  error,  as  clerk  aforesaid, 
in  a  case  which  had  been  determined  by  the  said  County  Court, 
wherein  it  was  determined,  among  other  things,  that  the  said 
Foster  should  pay  the  costs  of  said  suit.     The  court  below  dc- 
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cided  for  the  defendant,  and  the  case  is  now  brought  to  this 
court  by  the  plaintiff  for  the  purpose  of  having  said  decision  re- 
viewed. As  the  record  shows  that  the  case  was  determined  on 
demurrer,  the  only  question  involved  is  that  of  the  construction 
of  the  above  cited  statute. 

The  defendant  contends  that  the  penally  contemplated  under 
5?aid  act  refered  to  cases  wherein  excessive  fees  were  demanded 
on  the  orphans'  side  of  said  court,  and  that  the  penalty  of  fifty 
dollars  was  only  recoverable  (in  the  language  of  the  statute.)  by 
"a  guardian,  executor,  or  administrator,"  and  that  the  general 
words,  or  "other  person,"  used  in  said  act,  only  extended  the 
remedy  and  penalty  to  other  persons,  ^^cjusdem  generis,''^  and 
(hat  as  the  plaintiff  in  error  did  not  bring  his  suit  in  either  such 
capacity,  the  demurrer  to  the  declaration  was  propeily  sustained. 
To  sustain  this  view  of  the  case  we  would  refer  tliis  court  to  the 
case  of  Rex  v.  Whitwash,  7  B.  &  Cress.  59,  wherein  the  whole 
doctrine  of  the  construction  and  limitation  of  general  words  in  a 
statute,  preceded  by  those  of  a  more  definite  import,  is  fully  dis- 
cussed. 

DARGAN,  C.  J. — This  suit  was  brought  under  the  act  of 
1S4S,  to  recover  the  penalty  of  fifty  dollars  of  the  defendant, 
who  it  is  alleged,  as  clerk  of  the  County  Court  of  Tuscaloosa, 
charged  the  plaintiff  excessive  fees  in  a  cause  pending  in  said 
court,  in  wliich  the  State  of  Alabama  was  plaintiff  and  J.  P. 
Mahany  and  others,  defendants.  The  defendant  demurred  to 
the  plaintiff's  statement  filed  in  the  County  Court,  which  was 
sustained,  and  this  is  the  only  assignment  of  error.  The  first 
section  of  the  act,  under  which  this  suit  is  brought,  prescribes 
the  fees  to  which  the  county  judges  shall  be  entitled;  the  third, 
the  fees  to  which,  ih^  clerks  of  the  respective  County  Courts  are 
entitled  for  the  performance  of  the  duties  and  services  required 
of  them,  and  then  declares  that  all  other  duties  and  services  by 
them  rendered  shall  be  deemed  and  held  as  pertaining  to  their 
office,  for  which  they  shall  receive  no  compensation,  fee,  or  re- 
ward whatever.  The  6th  section  of  the  act  then  provides  that 
the  judges  of  said  courts  shall  not,  nor  shall  any  one  employed 
by  them  in  their  offices,  in  any  case  pending  ia  their  respective 
courts,  take  any  fee  or  reward  for  advice,  or  for  rendering  any 
aid  or  assistance,  nor  for  preparing  the  accounts  of  any  execu- 


JANUARY  TERM,  3851.       689 

Foster  t.  Blount. 

tor,  administrator  or  guardian,  nor  from  any  legatee  or  distribu- 
tee, under  the  penalty  of  fifty  dollars,  to  be  recovered  by  action 
of  debt  before  any  justice  of  the  peace  by  such  executor,  ad- 
ministrator, or  guardian,  and  to  be  accounted  for  as  other  assets. 
The  same  section  then  goes  on  to  declare,  that  if  any  such 
judge  or  clerk  shall  receive  any  other,  or  greater  fees,  than  are 
by  this  act  expressly  allowed  from  any  guardian,  executor,  or 
administrator,  or  other  person,  he  shall  for  every  such  fee,  so 
improperly  received,  forfeit  and  pay  (to  the  person  paying  the 
same)  the  sura  of  fifty  dollars,  recoverable  before  any  justice  of 
the  peace,  in  the  name  of  the  person  who  shall  have  paid  such 
fee,  to  be  by  him  accounted  for,  if  paid  as  guardian,  executor, 

.  or  administrator,  as  other  assets,  and  it  shall  be  their  duty  to  sue 
for  the  same,  &c. — See  Pamphlet  Acts  of  1848,  86-8-9. 

It  is  contended,  in  support  of  the  demurrer,  that  no  other 
person,  except  an  executor,  administrator,  or  guardian,  or  some 
one  who  has  paid  more  or  greater  fees  than  are  allowed  by  law 
in  the  administration  of  estates,  can  recover  the  penalty  ;  in  other 
words,  that  unless  the  overcharge  of  fees  is  made  in  some  matter 
relating  to  the  administration  of  estates,  the  penalty  given  by  the 
sixth  section  of  this  act  is  not  incurred.     But  to  this  argument 

,  we  cannot  yield  our  assent.  It  is  true  that  the  penal  statutes  are 
to  be  strictly  construed,  and  when  general  words  follow  an  enu- 
meration of  words  of  a  particular  and  specific  meaning,  such 
general  words  are  held  to  apply  only  to  persons  or  things  of  the 
same  kind,  as  those  designated  by  the  particular  words. — Dwar- 
.  ris  on  Statutes,  69,  79.  But  this  is  but  a  rule  of  construction, 
by  which  courts  are  to  ascertain  the  intention  of  the  Legislature, 
and  when  that  is  apparent,  we  are  bound  by  it  and  can  no  more 
disregard  the  intention  in  the  exposition  of  a  penal  statute  than 
any  other.  If  we  were  to  restrict  the  meaning  of  general  words, 
when  the  framers  of  the  law,  by  the  use  of  them,  intended  to 
embrace  other  persons  or  things  not  embraced  by  the  particular 
words,  we  should  annul  the  law,  instead  of  executing  it. 
Whether  then  the  act  be  penal  or  not,  the  intention  of  it  is  the 
rule  by  which  we  must  be  governed. — Pike  v.  Jenkins,  12  N. 
Hamp.  266;  U.  States  v.  Winn,  3  Sum.  209.  Applying  this 
rule  of  construction  to  the  act  of  1848,  we  entertain  no  doubt 
but  that  (he  defendant  has  incurred  the  penalty  given  by  the 
sixth  section,  if  in  fact  he  has  charged  excessive  fees,  although 
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ihe  overcharge  was  made  in  a  criminal  case  pending  in  the 
County  Court,  and  not  in  reference  to  the  administration  of  an 
estate.  The  third  section  prescribes  the  fees  that  the  clerk  shall 
take  for  his  services  in  all  cases,  and  then  declares  that  if  he 
shall  receive  any  other  or  greater  fees  than  are  allowed  by  the 
act,  from  any  guardian,  executor,  administrator,  or  other  person, 
he  shall  for  every  such  fee,  so  improperly  received  from  any 
person,  forfeit  and  pay  to  the  person  paying  the  same  the  sura 
of  fifty  dollars,  recoverable  before  any  justice  of  the  peace  in 
the  name  of  the  person  who  shall  have  paid  the  same,  to  be  by 
him  accounted  for,  if  paid  as  guardian,  executor,  or  administra- 
tor, as  other  assets,  &c.  The  true  meaning  of  this  section  of 
the  act  is  this — if  the  excessive  fees  shall  have  been  paid  by  an 
executor,  administrator,  or  guardian  as  such,  the  penalty  shall 
be  considered  assets  in  his  hands,  but  if  not  paid  as  such  execu- 
tor, &c.,  the  penalty  is  given  to  the  person  paying  it  for  his  own 
use,  and  the  penalty  is  incurred  in  all  cases  of  illegal  or  exces- 
sive charges. 

As  to  the  frame  or  form  of  the  statement,  we  think  it  substan- 
tially good,   and  that  the  court  erred  in  sustaining  the  demurrer. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


NORTON  &  WIFE   vs.  LINTON. 

1.  A  deed,  by  "whicli  property  is  conveyed  to  L.,  "in  trust  and  for  tlie  use 
and  benefit"  of  another,  vests  the  legal  title  in  L.,  and  the  fact  that  it  con- 
tains covenants  of  warranty  to  both  the  grantee  and  cestui  que  trust  will 
not  change  its  legal  effect. 

2.  The  grantor  in  a  deed  is  a  competent  witness  to  impeach  it. 

3.  That  a  person  never  had  a  title  or  color  of  title  to  a  particular  article  of 
property  is  not  a  legal  conclusion,  but  the  negation  of  every  fact  that 
■would  constitute  a  title,  and  as  such  is  admissible  evidence. 

Error  to  the  Circuit  Court  of  Pickens.     Tried  before  the 
Hon.  Sam'l  Chapman.  ''*'    '    " 


JANUARY  TERM,  1851.  691 


Norton  &  Wife  v.  Linton. 


This  was  an  action  of  trover  by  the  plaintiffs  against  the  de- 
fendant, for  the  conversion  of  four  slaves.  The  plaintiffs  in- 
troduced as  evidence  of  their  title  a  deed,  which  is  sufficiently 
noticed  in  the  opinion,  and  proved  that  iheccafui  que  trust  named 
therein  afterwards  intermarried  with  Henry  W.  Norton,  who, 
with  her,  is  plaintiff  in  this  suit.  The  defendant  then  proposed 
to  prove  by  the  deposition  of  Allen  M.  Gillespie,  the  grantor  in 
the  deed,  that  he  purchased  one  of  the  negroes  by  the  name  of 
Sukey,  who  is  the  mother  of  the  others,  as  the  agent  of  the  de- 
fendant; that  he  himself  never  had  any  title  or  color  of  tide  to 
the  negro;  that  immediately  after  the  purchase  he  delivered  both 
the  negro  and  the  deed,  read  in  evidence,  to  the  defendant,  and  that 
neither  had  ever  been  in  possession  of  the  plaintiffs.  The  plain- 
tiffs objected  to  the  testimony  as  inadmissible,  but  the  court  over- 
ruled the  objection  and  the  deposition  was  read.  The  court 
charged  the  jury  that  the  deed  showed  no  such  title  in  the 
plaintiffs  as  would  enable  them  to  maintain  ihe  action.  The 
ruling  ai>d  charge  of  the  court  are  now  assigned  as  error. 

Peck,  for  the  plaintiffs  :  . ; 

1.  By  the  bill  of  sale,  on  the  proof  made,  ihe  plaintiffs  were 
entitled  to  the  possession  of  the  slaves,  and  might  well,  there- 
fore, bring  the  action  to  recover  the  possession.  It  was  no  ob- 
jection that  they  had  never  been  in  the  actual  possession. — 
Tunstall  v.  McCleland,  1  Bibb,  1S6;  Haynes  v.  Cruchfield,  7 
Ala.  197-8.  If  A.  deliver  goods  to  B.,  for  the  use  of  C,  the 
latter  may  bring  detinue  against  B. — 2  Starkle  on  Ev.,  part  iv., 
title  Detinue,  p.  494 — see  also,  Stokes  et  al.  v.  Yerby,  11  Ala., 
w22.  If  there  was  any  title  whatever  in  the  defendant,  by  vir- 
tue of  the  bill  of  sale,  it  was  merely  as  trustee,  for  the  purpose 
of  the  remainders,  and,  therefore,  he  had  no  right  to  withhold 
the  jtossession  from  the  plaintiffs. — Carleton  &Co.  v.  Banks,  7 
Ala.  35-32-39. 

2.  The  evidence  of  the  witness,  Gillespie,  was  improperly 
admitted — being  the  maker  of  the  bill  of  sale,  his  after  declara- 
tious  could  not  be  received  to  defeat  the  plaintiffs'  tide,  and  if 
audi  declaration  would  not  be  admitted  for  that  purpose,  he 
cou  I  not  be  examined  to  do  tiie  same  thin<i. — Strong's  Ex'rs 
V.  Brewer,  17  Ala.  713;  Julian  et  al.  v.  Reynolds  etal.,  8  ib.CSO; 
1  Greenl.  Ev.  ^  190;  Robinson,  adm'r,  v.  Devone,  2  Hayw.  154. 
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HuNTiNGTOx,  for  the  defendant: 

1.  That  the  grantor  was  a  competent  witness  to  impeacl)  the 
validity  of  the  deed,  is  admitted  by  the  plaintiff  in  error,  but  it 
is  insisted  that  he  should  not  have  been  allowed  to  state  in  gen- 
eral terms  that  he  had  no  title,  the  question  of  title  being  purely 
a  legal  question.  In  a  case  of  title  to  real  estate,  this  oitjectioTi 
might  hold  good,  for  such  titles  can  only  be  conveyed  by  writ- 
ten instruments,  and  the  operation  and  effect  of  s«ch  instru- 
ments is  to  be  declared  by  the  court  alone.  But  personal  pro- 
perty passes  without  any  writing,  and  one  is  always  able  to  swear 
that  he  has  no  title,  if  such  be  the  fact.  But  the  plaintiff  in 
error,  under  any  aspect  of  the  case,  was  not  injured  by  the  ad- 
mission of  this  testimony,  for  the  other  answers  of  the  witness, 
set  out  in  the  bill  of  exceptions,  show  clearly  that  he  never  had 
title.  He  bought  the  negro  at  an  administrator's  sale,  as  the 
agent  of  the  defendant  in  error.  The  negpo  was  delivered  te 
the  defendant  under  this  purchase,  as  defendant's  property,  and 
lh(i  witness  was  never  in  possession.  This  state  of  facts  shows 
that  the  witness  never  had  title,  and  it  did  not  add  any  thing  to 
the  proof  that  he  swore  generally  to  the  same. 

2.  The  deed  is  one  of  bargain  and  sale,  upon  a  consideration 
passing  from  the  defendant  to  the  maker.  In  such  a  deed,  the 
use  can  be  limited  to  no  other  person  than  the  bargainee,  in 
whom  alone  the  legal  estate  can  be  executed. — Jackson  v.  Ca- 
rey, IG  Johns.  302 ;  Jackson  v.  Myers,  3  ib.  3S8 — see  also, 
Jackson  v.  Matsdorff,  11  ib.  102  ;  1  Baldwin's  C.  C.  Rep.  344. 

PARSONS,  J. — Gillespie,  by  his  deed  of  bargain  and  sale, 
expressed  to-be  founded  on  a  pecuniary  and  other  considera- 
tions, conveyed  the  negro  girl  Sukey  to  Samuel  Linton,  the 
defendant  in  this  action,  "in  trust  and  for  the  use  and  benefit  of 
Lucy  Hudspeth  Linton,  daughther  of  said  Samuel  Linton.'' 

There  are  two  covenants  of  warranty  in  the  deed;  one  to  Lucy 
herself,  by  which  the  grantor  covenants  to  warrant  and  defend 
the  negro  to  her,  during  her  natural  life  ;  the  other  to  the  gran- 
tee, for  the  use  and  benefit  of  Lucy.  The  counsel  of  the 
plaintiffs  contends  that  Lucy  took  the  legal  title,  and  his  argu- 
ment is  founded  in  part  on  the  first  covenant  of  warranty.  If  it 
be  conceded  that  she  might  have  maintained  an  action  at  law 
upon  it  against  Mr.  Gillespie,  its   utmost  legal  effect  is  con- 
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ceded.  But  the  legal  title  is  manifestly  conveyed  by  the  deed 
itself  to  Samuel  Linton,  and  the  covenant  to  Lucy,  which  was 
executory,  could  not  divest  it ;  and  that  does  not  appear  to  have 
been  the  intention  of  the  partios. 

The  case  nearest  the  present,  lo  which  we  have  been  refered 
by  the  counsel  of  the  plaintiffs,  is  Carleton  &  Co.  v.  Banks,  7 
Ala.  32.  There  the  slaves  were  conveyed  to  a  trustee  upon 
trust,  that  "he  will  permit  the  party  of  the  third  part  to  ha«e 
and  retain  possession  of  the  slaves  and  their  increase,  and  to 
receive  and  enjoy  the  profits  thereof,  for  and  during  the  term  of 
her  natural  life,"  &c.  Under  the  deed  the  slaves  went  into 
possession  of  the  party  of  the  third  part,  and  it  was  held  by  a 
majority  of  the  court  that  her  life  estate  could  be  sold  under  an 
executio>n  against  her  husband.  The  deed  in  the  present  case 
does  not  pravide  that  Lucy  should  have  the  possession,  and  it 
appears  that  neither  she,  nor  her  husband,  ever  had  possession 
of  the  deed  or  of  the  property;  and  these  circumstances  mark 
the  distinctions  between  Carleton  &  Co.  v.  Banks  and  this  case. 
We  are  entirely  satisfied  that  Lucy  had  no  legal  right  to  the 
property  or  possession,  and  that  she  could  maintain  no  ac- 
tion at  law  for  it.  With  her  rights  in  equity,  whatever  they 
may  be,  we  have  nothing  to  do  at  present. 

2.  It  appears  that  the  plaintiffs  claimed  under  the  deed  at 
the  trial,  which  showed  that  they  could  not  recover  at  law. 
They  were  not  injured,  therefore,  by  the  evidence  to  which  they 
excepted,  even  if  it  was  erroneously  admitted.  It  was  the  evi- 
dence of  the  grantor  as  a  witness,  against  which  the  counsel 
makes  two  objections:  first,  that  he  could  not  be  permitted  to 
impeach  his  own  deed,  and,  secondly,  that  his  testimony  that 
he  never  had  any  title  or  color  of  title  to  the  negro  that  was 
conveyed,  was  but  matter  of  conclusion.  As  to  the  first,  it  h 
true  some  courts  have  held  that  a  party  lo  m«rcantile  paper 
cannot  be  admitted  as  a  witness  lo  impeach  it ;  but  if  this  wa^ 
ever  held  with  regard  to  deeds,  the  authorities  are  clearly  the 
other  way  now.  As  to  the  second,  a  paper  title  to  negroes  if 
not  necessary,  at  least  in  this  State.  A  title,  however,  is  made 
up  of  facts,  to  which  alone  a  witness  can  testify,  in  general;  but 
iio  title^  or  color  of  title,  is  constituted  of  facts,  but  is  rather  a 
consequence  of  the  non-existence  of  facts.  When  a  wiines.>< 
states  that  lie  never  had  title  or  color  of  title,  it  is  a  tiegatioo  of 
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every  fact  that  could  constitute  a  title,  and  as  such  the  evidence 
is  admissible,  but  the  witness  can  be  cross-examined.  If  the 
interrogatories  were  leading  or  otherwise  objectionable,  it  was 
too  late  to  make  the  objection  to  the  deposition  for  that  cause, 
on  the  trial.     Let  the  judgment  be  affirmed. 


>,  THE   COMMLSSIONERS'    COURT  OF   TALLA- 
DEGA vs.  THOMPSON. 

1.  It  is  a  general  rule,  in  respect  to  the  jurisdiction  of  courts,  that  nothing 
will  be  intended  in  favor  of  the  jurisdiction  of  an  inferior  court,  hut  every 
thing  necessary  to  sustain  its  jurisdiction  must  appear  on  the  face  of  the 
record. 

2.  The  proceedings  of  the  Commissioners'  Court,  in  the  establishment  of  a  road, 
must  show  aifirmativcly  that  the  road  established  lies  within  the  limits  of 
the  county,  otherwise  its  jurisdiction  cannot  be  sustained. 

3.  The  failure  of  a  party  to  appear  and  object  to  the  jurisdiction  of  the  court 
is  not  a  waiver  of  the  objection. 

Error  to  the  Circuit  Court  of  Talladega.  Tried  bfefore  the 
Hon.  John  J.  Woodward. 

The  Commissioners'  Court  of  Revenue  and  Roads  for  the 
county  of  Talladega,  on  the  petition  of  sundry  citizens,  passed 
an  order  for  the  establishment  of  a  road,  a  portion  of  which  ran 
through  the  lands  of  the  defendant  in  error.  The  defendant  in 
error  took  the  case  by  certimari  to  the  Circuit  Court,  where  the 
order  establishing  the  road  was  quashed,  on  the  ground  that  the 
Commissioners'  Court  had  no  jurisdiction  in  the  premises,  the 
record  not  showing  tiiat  the  road  lay  within  the  limits  of  Talla- 
dega county.  The  judgment  of  the  Circuit  Court  is  now  as- 
signed as  error. 

,,    Parsons  ^  White,   for  the  plaintiffs  in  error: 

The  statutes  which  give  the  Commissioners'  Court  power  to 
eslabliah  roads  confer  a  general  jurisdiction,  and  do  not  confine 
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it  to  the  county.  This  limit  is  only  implied  from  the  constitu- 
tion of  the  court. — Clay's  Dig.  507,  ^  §. 

By  the  notice  and  petition,  as  shown  in  the  record,  the  juris- 
diction of  the  court  attached. — 15  Ala.  134;  Moon  v.  Hancock, 
1 1  ib.  245 ;  Long  v.  Commissioners  of  Butler  Co.,  at  tliis  term  ; 
Couch  V.  Robinson,  6  Port.  262;  Wyman  v.  Campbell,  ib.  219; 
Duval  V.  McLoskey,  1  Ala.  708;  Samuels  v.  Findley,  7  ib. 
635;  Thompson  v.  Toulmin,  2  Pet.  165, 

By  the  notice  any  person  had  an  opportunity  of  contesting 
the  application,  and  having  failed  to  make  objections  in  the  court 
below,  cannot  be  heard  to  make  them  in  an  Appellate  Court. 
The  action  of  the  Commissioners  Court  is  not  revisable. — Hill 
V.  Bridges,  6  Port.  199;  County  Court  v.  Round  Prairie  Town- 
ship, 10  Miss.  679;  Shumway  v.  Stillman,  4  Cow.  296;  Bissell 
V.  Briggs,  9  Mass.  470;  Taylor  v.  Comm'rs  of  Hampden,  18 
Pick.  309;  ib.  486. 

Courts  of  limited  jurisdiction  must  show  by  the  record  that 
the  jurisdiction  has  attached,  but  when  this  is  shown,  the  same 
intendments  are  made  in  favor  of  the  regularity  of  its  proceedings 
as  of  courts  of  general  jurisdiction. — Key  v.  Vaughan,  15  Ala. 
497;  McRae  v.  Pegues,  4  ib.  158;  Moon  v.  Hancock,  11  ib. 
245;  Davis  v.  Davis,  6  ib.  611. 

It  is  no  objection  that  record  does  not  show  that  the  land  on 
which  the  road  passes  is  in  Talladega  county  ;  the  contrary  not 
appearing,  this  will  be  presumed. — Baltimore  Turnpike,  5  Biim. 
484.  The  description  of  the  road  and  its  termini  are  sufficient- 
ly certain,  and  fix  its  location. — Kyle's  Road,  4  Yeates,  514  ; 
9  S.  &R.  35;  17  ib.  388. 

The  Commissioners  were  officers  de  focto,  and  their  acts  as 
such  are  valid,  so  far  as  the  public  and  third  persons  are  concern- 
ed.—Mayo  v.  Stonum,  2  Ala.  390;  7  Johns.  654;  9  ib.  135; 
9  Mass.  231;  10  ib.  295. 

Rice  &  Morgan,  for  the  defendant : 

1.  The  only  authority  which  the  Commissioners'  Court  have 
to  establish  any  road,  is  a  special  authority  delegated  by  statute 
to  take  away  a  man's  property  and  estate  against  his  will ;  there- 
fore, it  roust  be  strictly  pursued,  and  must  appear  to  be  so  upon 
the  face  of  the  order. — Rex  v.  Croke,  1  Cowper,  26-32 ;  3 
riiil.  Kv.,  128S,  987 ;  C.  &  U'a  note,  694;  also,  pages  995-6 ; 
6  Wheat.  1J9;  Talicfmo  v.  Basset,  3  Ala.  670;  2  Yerg.  492. 
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2.  The  jurisdiction  and  auihoiiiy  of  a  Commissioners'  Court 
is  limiied  to  the  p'irilcular  coiiniy  in  which  it  is  held.  Ii  has 
no  absolute  or  unconditional  jurisdiction  of  any  road.  It  is  both 
a  local  and  an  inferior  court,  and  its  members  are  elected  for  a 
single  county.  It  has  jurisdiction  sub  modo  only  as  to  roads  of 
certain  kinds. — Miller  v.  The  People,  14  Johns.  371;  3  Phil. 
Ev.,  996-90-45-6,  1248-9;  9  Johns.  440;  Huntington's  Case, 
Hard.  480  ;  Taliaferro  v.  Basset,  3  Ala.  670  ;  6  Port.  219. 

3.  Whilst  it  may  be  allowable  to  indulge  a  presumption  in 
favor  of  the  jurisdiction  of  courts  of  general  jurisdiction,  the 
rule  is  settled  that  the  jurisdiction  of  courts  of  limited  and  spe- 
cial jurisdiction  is  never  to  be  presumed,  but  must  appear  af- 
firmatively and  at  all  events.  Every  part  of  their  proceedings 
must  be  in  writing. — 3  Phil.  Ev.,  1012.  "They  can  take  nothing 
by  implication."— 3  Phil.  Ev.,  987  ;C.  &  H's  note,  694;  3 
Phil.  Ev.,  906,  1012-13-21,  1104. 

4.  The  proceedings  of  such  inferior  courts,  "through  the 
whole  range  of  the  suit,"  must  show  a  strict  conformity  to  the 
powers  of  the  court,  especially  when  assailed  on  certiorari. — 3 
Phil.,  987 ;  C.  &  H's  note,  694. 

5.  A  certiorari  is  often  allowed  and  the  judgment  reversed, 
where  the  proceeding  is  an  absolute  nulliiy. — Starr  v.  Trustees, 
&c.,  6  Wend.  664-7 ;  3  Phil.  Ev.,  989 ;  C.  &  H's  note,  694. 

6.  It  does  not  appear  that  the  proposed  road  was  within  Tal- 
ladega county. 

CHILTON,  J. — In  a  case  between  these  parties,  reported 
in  15  Ala.  134,  we  held,  that  the  record  of  a  court  of  limited 
jurisdiction  should  contain  every  fact  essential  to  the  validity  of 
its  judgment,  and,  as  in  that  case  the  record  failed  to  disclose 
that  thirty  day's  notice  had  been  given,  as  the  statute  required, 
of  the  application  to  be  made  for  the  establishment  of  the  road, 
the  proceedings  of  the  court  establishing  it  were  adjudged  bad, 
and  properly  quashed. 

The  genral  rule  in  respect  to  the  jurisdiction  of  courts  seems 
to  be.  "that  nothing  shall  be  intended  to  be  out  of  the  jurisdic- 
tion of  a  superior  court,  but  that  which  specially  appears  to  be 
so;  and  on  the  contrary,  nothing  will  be  intended  to  be  within 
the  jurisdiction  of  an  inferior  court  but  that  which  is  so  express- 
ly alleged."— Peacock  v.  Bell  &  Kendall,  1  Stra.  Rep.  74 ; 
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Archb.  Civil  PI.,  290;  Rex  v.  Mayor,  &c.,  of  Liverpool,  4P 
Burr.  2244.     "  loferior  courts,"  says  Bacon,  "are  bound,  io* 
their  original  creation,  to  causes  arising  wiihin  such  limited  ju-* 
risdiction;  h^nce  it  is  necessary  for  lliem  to  set  forth  their  sm-^ 
tbority;  for  nothing  shall  be  intended  within  the  jurisdiction  of 
an  inferior  court,  but  what  is  expressly  alleged  to  be  so." — 2 
Bac.  Abr.  by  Bouv.  630,  Courts,  d.  4.     It  has  been  repeatedly^ 
held  that  where  the  court  is  one  of  limited  jurisdiction,  though 
it  may  not,  strictly  speaking,  be  an  inferior  court,  the  cause 
must  appear  on  the  record  to  be  wiihin  the  jurisdiction. — Lord 
Conynsby's  Case,  9  Mod.  95;  Wood  v.  VVagnon,  2  Cran.  9; 
Capson  V.  Van  Noorden,  ib.  126;  Turner  v.  The  Bank  of  N/ 
America,  4  Dall.  8;  ib.  7;  ib.  13;  Abercrombie  v.  Dupnis,  1*^ 
Cran.  343;  4  ib.  46;  and  it  must  appear  frotn  the  face  of  the 
proceedings  that  such  courts  have  acted  wiihin  the  scope  of 
their  jurisdiciion. — 2  Bac.  Abr.  by  Bouv.  630,  and  the  numer- 
ous cases  cited  in  notes.     When  the  jiirisdiction  of  the  court,  in' 
the  particular  case,  is  once  established  upon  the  record,  then  all 
reasonable  intendments  will  be  made  in  favor  of  the  regularity 
of  the  sentences  or  decrees  of  such-  court. — Key,  adm'r,   v, 
Vaughn  et  ux.,  15  Ala.  497,  and  cases  cited.     So  where  the  or- 
der of  the  Commissioners'   Court  of  Roads  and  Revenue,  ap- 
pointing a  jury  to  view,  &c.,  a  proposed  road,  required  them  to 
be  sworn,  and  their  report  certified  that  they  proceeded  to  dis- 
charge the  duty  devolved  upon  them  by  the  order,  "after  being 
duly  sworn,"  we  intended,  in  favor  of  the  regularity  of  the  judg- 
ment, that  they  were  duly  sworn,  notwithstanding  no  certificate 
or  copy  of  the  oath  appeared  in  the  record. — Long  v.  The 
Commissioners  of  Roads  and  Revenue  of  Butler  county,  at  lh«" 
last  term.     But  the  jurisdiction  must  be  shown. — Taliaferro  v. 
Basset,  3  Ala.  670.  t 

Applying  these  principles  to  the  case  before  us,  we  think  it 
very  clear  that  the  record  does  not  affirmatively  show  the  juris- 
diction of  the  court  over  the  road,  which  is  esiablislied  by  its 
order.  The  Commissioners'  Court  is  establi:>hed  and  organ- 
ised in  each  county,  and  its  jurisdiciion  over  ihe  subject  of 
roads,  &c.,  is  co-cxtensive  with  the  limits  of  the  county.  If 
then  the  proposed  road  does  not  lie  within  the  county  of  Talla- 
dega, the  Commissioners'  Court  of  that  county  had  no  juiisdic- 
lioa  whatever  lo  establish  it.  li  must  then  appear  fiom  the  rc- 
4G 
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cord  that  it  does  lie  within  the  county,  otherwise  the  proceeding 
ia  irregular,  unless  we  can  intend  that  it  is  within  the  jurisdiction 
of  the  court.  But  we  have  already  seen  that  such  intendment 
cannot  be  indulged,  and  that  it  must  affirmatively  appear  from 
the  record  itself;  not  appearing,  it  results  that  the  order  estab- 
lishing the  road  was  irregular,  and  the  same  was  properly  quash- 
ed by  the  Circuit  Court. 

The  question,  as  to  the  right  of  the  party  injured  to  revise 
such  cases  as  the  present  upon  certiorari^  was  fully  discussed 
and  settled  in  15  Ala.  134;  in  a  case  between  the  same  parties, 
and  hence  we  deem  it  unnecessary  to  go  into  that  question  now. 
We  do  not  agree  with  the  counsel  for  the  plaintiff  in  error,  that 
the  failure  of  Mrs.  Thompson  to  appear,  and  raise  this  objection 
of  the  want  of  jurisdiction,  is  a  waiver  of  it  on  her  part. — See 
Taliaferro,  adm'r,  &c.,  v.  Bassett  &  Wife,  3  Ala.  670. 

We  have  considered  the  several  cases  to  which  we  have  been 
refered,  and  do  not  conceive  that  they  militate  against  the  view 
here  taken. 

Let  the  judgment  be  affirmed. 


ADAMS  vs.  McKENZIE. 

1.  Where  a  usurious  debt  has  been  settled,  by  the  creditor  taking  in  satisfac- 
lion  property  mortgaged  to  secure  it,  a  court  of  equity  will  not  open  the 
transaction  and  allow  a  redemption,  on  the  ground  of  the  usury  alone. 

2".  Where  the  mortgagee  has  paid  the  full  value  of  the  mortgaged  property, 
and  without  fraud,  misrepresentation,  or  the  exercise  of  undue  influence, 
obtained  from  the  mortgagor  a  release  of  the  equity  of  reuemption,  a  court 
of  equity  will  not  disturb  the  transaction. 

Erroe  to  the  Chancery  Court  of  Barbour.     Tried  before 
the  Hon.  J.  W.  Lesesne. 

Belser  &  Harris,  for  the  plaintiff  in  error. 
BuFORD,  for  the  defendant. 
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DARGAN,  C.  J. — The  material  facts  disclosed  by  the  bill, 
answer,  and  proofs,  are  these :  In  the  year  1832,  Adams,  the 
complainant,  borrowed  of  McKenzie,  the  defendant,  one  thou- 
sand dollars,  and  agreed  to  pay  him  twenty-five  per  cent,  inte- 
rest thereon.  At  the  same  time,  he  executed  to  him  a  deed  of 
trust  on  several  slaves,  to  secure  the  payment  of  the  sum  bor- 
rowed, together  with  the  usurious  interest,  by  which  he  author- 
ised McKenzie  to  sell  them,  and  after  paying  himself  to  return 
the  balance  to  him,  Adams.  In  the  early  part  of  the  year  1833, 
the  slaves  wer§  put  up  at  auction  by  McKenzie  and  were  bid 
off  by  one  Curry,  but  who  it  seems  purchased  them  for  Mc^" 
Kenzie.  After  the  sale,  however,  McKenzie  still  acknowledged 
the  right  of  complainant  to  redeem  the  slaves.  A  short  time 
after  the  sale,  Adams  being  dissatisfied,  it  was  agreed  that  one 
Burch  should  value  the  slaves  and  that  McKenzie  should  pay 
to  Adams  the  difference  between  the  value  that  Burch  should 
set  upon  the  slaves  and  the  sum  of  money  due  to  McKenzie 
from  Adams.  Burch  valued  the  slaves  at  sixteen  hundred  and 
fifty  dollars,  and  thereupon  McKenzie  paid  to  Adams  three 
hundred  and  seventy-five  dollars;  and  upon  the  receipt  of  this 
sum  by  Adams,  he  executed  a  receipt  to  McKenzie,  acknowl- 
edging the  receipt  of  the  money,  as  due  to  him  on  the  sale  of 
the  slaves,  and  expressed  himself  fully  satisfied.  This  receipt 
bears  date  the  29ih  March,  1833.  After  this  McKenzie  paid 
about  four  hundred  and  fifty  dollars  more  for  the  purpose  of 
protecting  the  property  from  executions  issued  against  Adams, 
and  which  created  a  lien,  older  than  the  deed  of  trust.  The 
bill  was  filed  in  the  year  1841,  and  prays  that  the  slaves  be  de- 
livered up  by  the  defendant,  that  they  be  sold,  and  after  paying 
the  defendant  the  amount  actually  due  to  him,  tliat  the  residue 
be  paid  to  the  complainant. 

We  consider  this  bill  in  no  other  light  than  a  bill  to  redeem 
the  slaves,  notwithstanding  the  release  of  the  equity  of  I'edemp- 
tion,  and  the  only  ground  alleged  or  proved,  to  entitle  the  com- 
plainant to  this  relief,  is  the  usury  in  the  original  transaction. 
I  have  not  been  able  to  find  a  case  where  the  usurious  debt  has 
been  settled  by  taking  the  properly  conveyed  to  secure  it,  that  a 
court  of  equity  would  open  the  transaction  and  allow  a  redemp<f 
tion  on  the  ground  of  the  usury  alone.  It  is  true,  if  a  mort*  ^' 
gagec  uses  the  power  his  mortgage  may  have  given  him  over 
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the  mortgagor,  and  thereby  obtain  the  equity  of  redemption  at 
an  under  value,  equity  will  still  hold  the  transaction  a  mortgage, 
and  allow  the  mortgagor  to  redeem. — 14  Ala.  114,  and  cases 
there  cited. 

But  in  the  case  before  us,  the  mortgagee  paid  the  value  set 
upon  the  slaves  by  one  mutually  chosen  to  set  a  value  on  them, 
and  we  cannot  discover  from  the  evidence  that  his  valuation 
was  incorrect.  After  this,  the  defendant  paid  four  hundred  and 
fifty  dollars  more  to  protect  his  title,  thus  making  the  actual 
amount  paid,  after  deducting  the  usurious  interest,  fully  equal 
to  the  value  of  the  slaves.  There  does  not  appear  to  have  been 
either  fraud,  misrepresentation,  or  undue  influence  practiced  by 
the  defendant  in  obtaining  the  release  of  the  equity  of  redemp- 
tion, and  we  do  not  think  the  transaction  ought  to  be  disturbed. 

There  might  have  been  several  objections  taken  to  the  bill, 
but  as  they  were  not  raised  either  by  a  demurrer,  or  by  the  an- 
swer, we  have  not  noticed  them. 

Let  the  decree  of  the  chancellor,  dismissing  the  bill,  be  af- 
firmed. 

Chilton,  J.,  not  sitting. 

1., 


STEELE  vs.  BROWx\. 

.  Where  one  of  sereral  sureties  agrees  with  the  principal  debtor,  that — if 
he  will  consent  to  a  sale  of  property,  mortgaged  by  him  to  the  creditor  to 
secure  the  payment  of  the  debt,  and  without  whose  consent,  it  being  a  time 
when  the  property  would  not  be  likely  to  bring  its  full  value,  the  creditor 
would  not  have  sold  it, — he  (the  surety)  will  buy  it,  should  it  sell  for  less 
than  its  value,  and  hold  it  as  a  common  indemnity  for  himself  and  co- 
sureties, the  prejudice  to  the  principal,  the  probable  benefit  to  the  surety, 
and,  considered  as  a  mere  change  of  the  surety,  the  substitution  of  the  one 
surety  for  the  other,  is  each  a  sufficient  consideration  to  support  the  agree- 
ment, and  the  purchase  being  made  in  accordance  therewith,  a  trust  im- 
mediately arises  in  favor  of  the  co-sureties,  which  may  be  enforced  at  their 
instance. 

.  In  such  case,  the  surety,  so  purchasing,  is  resjionsible  for  the  property, 
with  its  procced'3  and  profits,  and  for  all  losses,  which  the  care  and  dili- 
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gence,  for  which  trustees  are  bound,  could  have  prevented;  and  he  should 
be  allowed  the  sum  paid  for  the  property,  with  interest,  unless  that  has  in 
some  other  way  been  reimbursed. 

Error  to  the  Chancery  Court  of  Montgomery.  Tried  be- 
fore the  Hon.  J.  W.  Lesesne.  * 

Elmore  &  Yancey,  for  the  plaintiff  in  error.  ; 

Pryor,  for  the  defendant. 

PARSONS,  J. — Brown  states  in  his  bill  that  Wilkins,  in 
September  1S37,  was  indebted  to  the  Branch  of  the  Bank  of 
the  State  of  Alabama  at  Montgomery,  in  the  sum  of  about 
twenty  thousand  dollars ;  that  Wilkins,  with  Brown,  Steele  and 
Walker  as  his  sureties,  made  three  promissory  notes  for  the 
payment  of  this  debt,  to  the  Branch  Bank — that  W^ilkins,  at  the 
same  time,  in  pursuance  of  a  previous  agreement  with  all  the 
parties,  mortgaged  a  large  amount  of  property  to  the  Bank,  to 
secure  the  payment  of  the  money  mentioned  in  the  notes;  the 
first  of  which  was  to  mature  on  the  first  of  June  1838;  the  sec- 
ond on  the  first  of  June  1839,  and  the  third  on  the  first  of  June 
1840.  It  is  further  slated,  that  the  President  of  the  Bank,  on 
the  9th  July  1838,  sold  the  mortgaged  property,  at  public  auc- 
tion, to  Steele,  for  the  sum  of  $13,416  y%%,  or  thereabouts,  and 
the  properly  was  conveyed  to  Steele.  The  properly  appears  to 
have  been  sold  under  a  power  contained  in  the  mortgage.  Tho 
bill  alleges  that  the  sale  was  made  at  the  request  of  W^ilkins 
and  some  of  his  sureties,  and  that  the  property  was  bought  in 
by  Steele  for  the  benefit  of  Wilkins  and  his  sureties — Steele 
having  agreed  with  Wilkins,  before  the  sale,  to  buy  in  the  pro- 
perty if  it  should  sell  for  less  than  it  was  worth,  for  the  benefit  of 
Wilkins  and  his  sureties.  It  is  stated  that  the  property  sold 
for  less  than  its  value  and  that  Steele  held  it,  after  his  purchase, 
as  a  trustee,  for  the  benefit  of  the  sureties,  as  an  indemnity 
against  their  liability,  so  far  as  it  would  go,  and  that  he  still 
held  it,  or  its  proceeds,  for  the  same  purpose,  after  deducting 
his  advance  in  the  purchase. 

Steele's  answer  admits  these  facts  substantially,  except  as 
presently  stated :  he  denies  that  the  sale  under  the  mortgage 
was  made  at  his  request,  but  admits  that  he  and  Walker  deemed 
it  betit  that  the  property  should  be  sold,  and  upon  their  repre- 
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sentaiion  of  this  to  Wilkins,  he  made  no  objection ;  and  after 
that,  as  Steele  recollects,  he  requested  the  Bank  to  make  the 
sale,  before  proceeding  against  the  sureties,  and  the  sale  was 
made.  He  stales  thai  before  and  on  the  day  of  the  sale,  he 
said  to  Wilkins  and  Walker  that  if  the  property  should  sell  for 
its  foil  value,  he  would  let  it  go,  but  if  not,  he  would  buy  it  for 
the  benefit  of  the  sureties,  and  if  they  should  have  the  debt  to 
pay,  the  property  should  go  towards  the  payment;  but  he  de- 
nies any  agreement  or  contract,  before  the  sale,  other  or  differ- 
ent from  that  slated  by  him,  and  that  liis  statements  were  made 
voluntarily,  without  consideration  and  as  mere  intentions,  and 
that  they  were  so  regarded,  and  influenced  none  of  the  parlies, 
nor  prevented  them  from  bidding,  or  making  any  other  arrange- 
ment, contemplated  then  or  previously,  and  that  be  bought  the 
property  at  full  value.  He  further  admits  that  after  the  sale, 
but  on  the  same  day,  he  executed  an  instrument  to  Wilkins, 
containing  a  repetition  in  writing  of  the  declaration  of  his  inten- 
tions, but  lie  avers  that  the  instrument  was  tnade  voluntarily  and 
without  consideration,  and  because  he  did  not,  and  does  not, 
desire  to  speculate  on  the  misfortunes  of  his  co-surety,  the 
complainant.  This  instrument  is  marked  A  and  exhibited  with 
his  answer.  It  thereby  appears,  what  property  he  purchased 
under  the  mortgage,  which  is  refered  to  by  the  instrument,  and 
the  price,  and  thai  he  agreed  to  convey  the  same  properly  to 
Wilkins,  who  was  to  refund  the  amount  Steele  bid  for  it,  and 
procure  for  him  a  release  from  the  debts  to  the  Bank  for  which 
the  mortgage  was  executed,  or  in  the  event  of  failing  in  the  first 
payment  therein  mentioned,  the  property  was  to  be  sold  for  the 
benefit  of  all  concerned  in  the  mortgage.  It  does  not  appear 
by  the  instrument  that  the.  title  to  the  properly  passed  out  o( 
Steele,  but  only  that  he  was  to  make  a  quit  claim  conveyance 
of  it  to  Wilkins,  in  the  event  of  his  performing  as  mentioned. 
He  denies  that  he  held  or  holds  the  property  or  its  proceeds, 
as  trustee,  liable  to  account  to  any  one.  but  he  holds  it  as  his 
own  and  pleads  the  want  of  consideration. 

Wilkins  deposes  that  Steele,  in  the  early  part  of  the  year 
1S38,  in  the  absence  of  Brown,  who  was  out  of  the  State,  ap- 
peared to  be  uneasy  about  the  debts,  and  desired  him  to  allow 
the  Bank  to  sell  the  property  and  promised  to  bid  it  in  and  to 
give  him,  Wilkins,  a  chance  to  redeem  it,  and  that  the  property 
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was  accordingly  sold  by  the  Bank  and  bid  in  by  Steele,  who 
allowed  VVilkins  to  retain  the  possession,  agreeably  to  a  previ- 
ous understanding.;  and  he  proves  the  execution  of  the  instru- 
ment marked  A.  He  states  that  there  was  a  distinct  under- 
standing that  Steele  was  to  purchase  the  property,  unless  it 
brought  its  full  value,  and  to  let  him  keep  it  and  try  to  work  out 
the  debt,  and  that  he  would  not  have  suffered  it  to  be  sold  at 
such  a  season  but  for  Steele's  promise ;  that  the  Bank  would 
not  then  have  sold  without  his  consent;  that  afterwards  it  was 
found  impossible  for  him,  Wilkins,  to  make  the  first  payment  to 
the  Bank,  without  some  assistance,  and  it  was  therefore  agreed 
by  Steele  and  him  to  sell  five  of  the  negroes,  which  was  done 
for  S4,301  95,  which  weni  to  Steele;  and  he  mentions  another 
sale,  the  proceeds  of  which  went  to  Steele  on  account  of  his 
liability  for  him  to  the  Bank.  He  proves  various  transactions 
with  and  payments  to  Steele,  sufficient  to  discharge  the  debts 
'for  which  Brown,  Steele  and  Walker  were  sureties,  all  subse- 
quent to  the  sale  under  the  mortgage.  Walker  deposes  that 
Steele  stated  to  him  that  he  wished  the  property  sold  under  the 
mortgage,  as  Wilkins  was  largely  in  debt,  the  more  effectually 
to  secure  the  title  to  Steele,  Brown  and  himself,  as  sureties  of 
Wilkins,  but  he  said  if  any  person  should  bid  what  the  pro- 
perty was  worth  at  that  time,  it  should  go  for  the  payment  of 
the  debt;  and  if  there  was  no  bidder  for  it  at  what  Steele  or 
Steele  and  Walker  thought  it  was  worth,  he  would  buy  it  him- 
self and  dispose  of  it  in  payment  of  the  debt  for  which  it  was 
bound,  at  their  mutual  risk  and  expense.  These  declarations 
were  made  on  the  day  of  sale,  but  they  bad  no  influence  with 
him  with  regard  to  buying  the  property. 

Allen  deposes  that  after  the  sale  some  time,  Wilkins  and 
Steele  were  in  conversation  about  one  of  the  transactions  be- 
tween them,  when  Wilkins  observed,  "Now  this  settles  all  mat- 
ters between  us  about  the  Bank  debt" — to  which  Steele  as- 
sented. The  transaction  was  this,  that  Allen  gave  to  Steele  a 
Tote  on  account  of  some  of  the  mortgaged  property  he  had 
bought  of  Steele,  and  which  Steele  had  purchased  at  the  sale 
under  the  morigage.  The  note  was  to  be  placed  in  Bank  in 
lieu  of  Steele's  liability  or  note  for  Wilkins,  by  an  agreement 
between  Steele  and  Wilkins.  The  note  was  placed  in  Bank,  or 
at  least  he  paid  it  to  the  Bank.  •^" 
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There  is  in  evidence  the  transcript  of  a  suit  in  chancery, 
which  Brown  brought  against  Steele  and  others,  relative  to  the 
transactions  involved  in  this  case.  That  suit  was  disposed  of, 
and  it  is  mateiial  now  only  as  evidence.  Steele's  answer  m 
that  suit  was  sworn  toon  the  20fh  October,  1841.  He  admits 
his  purcliase  at  the  sale  under  the  mortgage,  hut  states  that  he 
purchased  the  property  at  a  fair  price,  and  then  he  states  more 
specifically  as  follows  i  "  This  defendant  further  answering, 
says,  that  he  has  held  and  still  holds  all  the  property  pur- 
chased by  him  as  aforesaid  from  said  Bank,  and  all  the  pro- 
ceeds and  profits  arising  therefrom  in  any  wise  or  man- 
ner, for  the  benefit  of  all  the  sureiLes  upon  the  said  notes  of 
Wilklns,  and  he  does  this,  not  from  any  legal  obligation  upon 
him,  but  from  a  desire  to  protect  the  interests  of  all  concerned 
and  a  sense  of  moral  justice,  and  that  he  has  never  applied  one 
dollar  leceived  from  sales  of  said  property  in  a  manner  incon- 
sistent with  this  declaration  and  the  rights  of  the  complainant, 
cor  has  he  applied  money  so  received,  except  in  the  manner 
hereinafter  stated."  There  is  much  other  evidence  in  the 
case  before  us,  circumstantial  and  otherwise;  upon  all  of  which 
we  have  no  hesitation  in  the  conclusion  that  one  of  the  material 
allegations  in  the  bill  is  sustained  by  the  evidence,  to-wit,  that 
the  sale  was  made  at  the  request  of  Wilkins  and  some  of  his 
sureties,  and  the  properly  bought  in  by  Steele  for  the  benefit  of 
Wilkins  and  his  sureties,  Steele  having  agreed  with  Wilkins 
before  the  sale  to  buy  in  the  property,,  if  it  should  sell  for  less 
tlian  it  was  worth,  for  the  benefit  of  Wilkins  and  his  sureties. 
Another  allegation  of  the  bill  is  also  well  sustained  by  the  evi- 
dence, that  Steele  held  the  property,  after  his  purchase,  as  trus- 
tee for  the  benefit  of  the  sureties,  as  an  indemnity  against  their 
liability.  For  if  he  held  for  the  benefit  of  Wilkins  and  his 
Sureties,  he  held,  of  course,  for  the  benefit  of  the  sureties.  The 
evidence  is  conclusive  that  for  a  long  time  he  held,  applied  and 
disposed  of  the  property  and  its  proceeds,  or  part  thereof,  ac- 
cording to  the  objects  of  his  purchase.  The  nature  and  objects 
of  his  purchase  clearly  appear  by  his  instrument  marked  A,  and 
exhibited  with  his  answer,  which  instrument  was  but  a  repeti- 
tion in  writing  of  what  he  declared  before  the  sale.  By  that 
instrument  he  very  well  shows  the  benefit  intended  for  Wilkins 
and  his  sureties,  and  thai  he  expected  to  be  bound  accordingly. 
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He  made  it  a  complete  indemnity,  to  the  extent  of  the  property, 
against  their  liability.  He  was  not  to  convey  the  property  until 
Wilkins  should  procure  a  release  of  the  debts,  and  if  he  failed 
to  make  the  first  payment  mentioned  in  the  instrument,  the  pro- 
perty was  to  be  sold  for  the  benefit  of  all  concerned  in  the 
mortgage.  The  mortgage  was  refered  to  in  the  instrument  and 
therefore  to  be  taken  as  part  of  it,  by  which  the  certainty  of  the 
whole  design  appears.  It  appears  what  property  was  purchased 
by  Steele  at  the  sale  and  the  price — what  debts  were  secured  by 
the  mortgage  and  who  the  parties  were  that  were  "  concerned  in 
the  mortgage''  and  intended  to  be  indemnified  by  the  property 
purchased  at  the  sale  and  mentioned  in  the  instrument.  Mr. 
Steele's  counsel,  in  the  course  of  his  very  able  argument,  sug- 
gested that,  as  the  instrument  marked  A  provided  for  a  sale,  in 
the  event  of  a  failure  by  Wilkins  to  make  the  first  payment,  the 
arrangement  as  made  could  not  operate  as  an  indemnity  for  the 
sureties,  except  in  the  event  of  that  particular  failure.  It  is 
true,  a  sale  in  any  other  event  is  not  expressly  provided  for ; 
but  Steele  retained  the  legal  title,  and  the  manifest  intention,  as 
appears  by  the  instrument,  was  that  Wilkins  should  discharge 
all  the  debts;  therefore  he  would  not  be  entitled  to  the  property 
until  that  was  done;  and  Steele,  by  the  instrument,  only  in- 
tended, by  staling  that  the  properly  should  be  sold  in  the  event 
of  default  in  the  first  payment,  to  mark  the  earliest  time  when  a 
sale  could  be  made.  We  think  the  legal  effect  of  the  instru- 
ment was  that  he  might  have  sold  for  any  default.  At  any  rate, 
such  a  sale  would  have  been  had  in  chancery. 

Steele,  in  his  answer,  states  that  he  acted  throughout  volun- 
tarily and  pleads  that  there  was  no  consideraiion.  But  we  in- 
cline to  think  that  his  defence  of  a  want  of  consideration  is  in- 
appropriate and  cannot  be  sustained.  In  the  absence  of  Brown 
and  without  his  knowledge,  Steele  and  the  other  parties  brought 
on  the  sale  in  the  month  of  July,  at  a  time  which  was  unfavor- 
able in  respect  of  the  crop  and  of  the  usual  scarcity  of  money 
at  such  a  season,  as  proved  by  Wilkins,  who  also  testifies  that 
be  would  not  have  consented  to  a  sale  at  that  time,  but  for 
Steele's  promises,  and  he  proves  that  the  Bank  would  not  then 
have  required  the  sale  to  be  made.  The  sale  therefore  was 
brought  about  by  Steele's  promises,  at  a  time  when  it  would 
not  have  taken  place  without  the  consent  of   Wilkins,   and 
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he  gave  his  consent  at  the  risk  of  prejudice  to  his  own 
rights  and  those  of  his  other  sureties.  A  prejudice,  in  general 
cases,  is  a  consideration  which  will  support  an  agreement. 
There  was  also  a  probable  benefit  to  Steele  in  the  selection  of 
an  unfavorable  time  for  the  sale,  for  that  increased  the  chances 
of  his  getting  control  of  the  property.  Steele  states  in  his  an- 
swer that  he  purchased  the  property  at  full  value,  and  in  this  he 
is  supported  by  the  weight  of  evidence;  but  it  does  not  appear 
that  he  thought  so  at  the  time.  The  inference  is  the  other  way, 
for  he  declared  he  would  not  buy  if  it  should  sell  at  fair  prices. 
Yet  he  did  buy  and  made  no  objection  at  that  time  in  rcsspect  of 
the  price,  but  proceeded  by  the  itrsiruraent  marked  A  to  define 
the  rights  of  the  parlies  in  conformity  with  his  previous  under- 
taking. We  conclude,  therefore,  that  he  thought  he  was  pur- 
chasing the  property  at  less  than  its  value,  or  intended  to  con- 
cede that  condition  and  to  comply  with  his  promise,  without 
regard  to  it.  His  execution  of  the  instrument  marked  A,  was 
an  immediate  act  in  compliance  with  his  promise,  and  he  suf- 
fered Wilkins  to  act  upon  that  for  such  a  length  of  time  and  to 
8uch  an  extent  as  to  destroy  the  defence  that  he  purchased  at 
full  value,  and  therefore  not  in  pursuance  of  his  undertaking. 
There  is  no  doubt  but  the  mortgaged  property  was  a  security  or 
indemnity  for  all  the  securities,  and  they  had  a  right  to  have  it 
appropriated  accordingly.  The  sale  under  the  mortgage  and 
the  purchase  by  Steele  of  the  property,  according  to  the  inten- 
tion and  understanding  of  the  parties  (Wilkins  and  Steele)  which 
led  to  the  sale,  amounted  in  truth  to  nothinor  but  a  change  of 
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securities — a  substitution  of  the  new  arrangement  for  the  mort- 
gage; whereby  Steele,  instead  of  the  President  of  the  Bank,  be- 
came the  trustee,  and  thus  secured  the  benefit  of  his  own  skill 
and  discretion  in  the  line  of  the  trust  duties;  and  this  we  think 
was  the  real  object  of  the  parlies.  Considering  the  transaction 
as  a  change  or  substitution  of  securities,  there  is  no  ground  at 
all  for  the  plea  that  there  was  no  consideration;  because  the 
mortgage,  as  a  security,  was  a  consideration  for  the  new  ar- 
ratigement.  Steele  acquired  the  new  security  by  means  of 
changing  the  old  one,  and  this  he  did  upon  an  arrangement  with 
Wilkins  and  with  his  assistance.  It  is  settled  that  if  one  of 
several  co-sureties  subsequently  takes  a  security  from  the  prin- 
cipal, for  his  own  indemnity,  in  enures  to  the  common  benefit 
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of  all  the  sureties. — West  v.  Belches,  5  Munf.  187;  2  Rand. 
614;  Fagan  v.  Jacocks,  4  Dev.  263;  Gregory  v.  Murrell,  2  Ired. 
Eq.  233;  Field  v.  Pelot,  1  McMullan's  Eq.  370.  Sureties  are 
bound  to  observe  good  faith  towards  each  other. — Agnew  v. 
Bell,  4  Watts.  31.  "The  indemnity  which  one  surely  takes  is 
reached  in  favor  of  his  co-surety  upon  the  ground,  either  that  it 
was  intended  for  the  benefit  of  all,  or  that  the  taking  was  a  fraud 
upon  the  others.  They  enter  into  the  agreement  under  a  belief 
of  perfect  equality,  trusting  to  the  same  laws  of  indemnity,  and 
to  the  united  exertions  of  each  other  to  avoid  harm  severally." 
Moore  v.  Moore,  4  Hawks,  258-360.  Here  the  new  security 
arose  out  of  the  old  one  and  was  intended  by  Steele  to  enure  to 
the  common  benefit  of  all  the  sureties.  Or  he  acquired  the 
new  security,  with  the  aid  of  Wilkins,  by  appropriating  the  old 
one — intending  to  gain  an  exclusive  benefit  to  himself,  at  the 
expense  of  his  co-sureties  and  in  the  absence  of  Brown. — 
Brown's  right  to  participate  in  the  benefit,  in  either  case,  is  clear. 
It  is  true  that  Brown  was  not  a  party  to  the  contract  or  arrange- 
ments by  which  the  securities  were  changed;  in  fact,  he  knew 
nothing  of  it.  But  his  equity  arises  out  of  the  relation  of  co- 
surety, and  does  not  depend  upon  his  taking  part  in  the  contract 
or  arrangements,  nor  upon  his  knowledge  of  tbem  at  the  lime. 
He  is  in  no  sense  a  volunteer.  The  numerous  authorities, 
cited  by  Steele's  counsel,  do  not  apply  in  the  view  we  have  taken 
of  the  case.  We  have  regarded  Steele's  answer  in  the  former 
suit  and  his  exhibit  A  in  this  suit  as  evidence  in  this  cause,  and 
not  as  formal  declarations  of  trust.  A  formal  declaration  of 
trust  is  a  sort  of  equitable  title  paper  to  the  cestui  que  trusty  and 
should  have  been  stated  in  the  bill,  I  think,  if  intended  to  be 
relied  on  as  such;  but  we  give  no  opinion  upon  the  question 
whether  they  were  in  efifeci  a  declaration  of  the  trust.  But  we 
cannot  doubt  but  the  trust  was  completely  created  and  the  rela- 
tion of  trustee  and  ccstuis  qiu  trust  established.  This  appears 
by  Steele's  answer  in  the  other  case,  by  his  written  instrument 
marked  A,  and  the  mortgage,  and  still  more  abundantly  by 
other  evidence.  This  disposes  of  the  main  question  in  the  case, 
and  we  have  gone  over  all  the  ground  to  which  the  argument  of 
Mr.  Steele's  counsel  applied. 

There  is  no  doubt  but  Bmwn  is  entitled  to  participate  with 
Steele  in  every  indemnity  which  the  latter  received  from  Wil- 
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kius,  either  directly  or  indirectly.  There  is  no  doubt  that 
Steele  is  responsible  for  all  he  received,  together  with  the  pro- 
ceeds and  profits  thereof,  unless  he  can  show  a  special  excuse, 
and  that  he  is  responsible  for  losses  which  the  care  and  dili- 
gence for  which  trustees  are  bound,  might  have  prevented.  It 
is  clearly  equitable,  howerer,  that  among  the  allowances  to 
which  he  may  be  entitled,  is  the  sum  he  paid  for  the  property 
at  the  sale  under  the  mortgage,  with  interest,  unless  that  has  in 
some  way  been  re-imbursed.  As  to  the  trust  property  and  its 
proceeds  still  in  the  hands  of  Steele,  or  at  his  control,  we  think 
that  ought  to  be  first  exhausted  in  satisfaction  of  the  complain- 
ant's demand,  but  without  depriving  Steele  of  his  equality  of 
rights,  before  Steele  is  required  to  pay  any  thing  in  respect  of 
the  property  and  proceeds  still  in  his  hands  or  at  his  control. 
All  that  the  chancellor  has  done  as  yet  is  consistent  with  the 
opinions  just  expressed.  The  accounts  which  he  has  ordered 
or  may  yet  order,  will  place  the  whole  case  before  him  as  it  is. 
It  is  our  understanding  from  the  opinion  of  the  chancellor,  that 
he  did  not  intend  to  charge  Steele  with  the  amount  of  C.  D.  D. 
Brown's  note,  and  that  it  is  not  to  be  done.  There  is  no  error, 
we  think,  in  the  decree.     It  is  afiirmed. 


MOONEY  &  BLACK  t'^.  PARKER. 

1.  Where  tlie  sheriff  pays  the  amount  due  on  an  execution  in  his  hands,  and 
■  no  entry  of  satisfaction  is  made  of  record,  the  plaintiff  and  defendant  are  the 
only  persons  who  can  insist  on  the  payment,  as  a  discharge  of  the  judg- 
ment ;  ani  if  they  waive  their  right  to  do  so,  the  judgment,  notwithstand- 
ing such  payment,  must  be  regarded  as  a  subsisting  judgment,  under  whicli 
lands  of  the  defendant,  previously  sold  by  virtue  of  legal  process,  may  iM 
redeemed  under  the  statute. 

Error   to  the  Circuit  Court  of  Bibb.     Tried  before   the 
Hon.  John  D.  Phelan. 
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.  Davis,  for  the  plaintiffs  in  error.  ; 

BuGBEE,  for  the  defendant.  * 

CHILTON,  J. — Parker  brought  his  action  of  assumpsit  in 
the  Circuit  Court  of  Bibb  county  against  Mooney  &  Black  to 
recover  on  a  promissory  iiote  for  the  sum  of  $266  14,  made  ^ 
by  them  and  payable  to  Parker.     The  general  issue,  and  sev- 
eral pleas  impeaching  the  consideration,  were  filed  by  the  de- 
fendants.    Verdict  and  judgovent  for  the  plaintiff  below,  from 
which  a  writ  of  error  is  prosecuted  to  this  court.     The  point  to  . 
be  decided  by  us  arises  out  of  a  bill  of  exceptions,  and  may  be ., 
thus  stated  :    Mooney  had  become  the  purchaser,  under  execu- 
tion sale,  of  a  tract  of  land,  sold  as  the  property  of  L.  A.  Weis- 
singer,  and  was  then  in  the  possession  of  the  same,  when  Parker 
came  to  him  and  represented  himself  as  a  creditor  of  Weissin-w 
ger,  and  as  such,  entitled  to  redeem  said   land,  and  offered  to  . 
pay  Mooney  the  money,  which,  under  the  statute  allowing  re-  * 
demption  of  land  sold  under  execution,  he  was  entitled  to  re- 
ceive; or  to  give  Mooney  the  privilege  of  retaining  the  land  and 
giving  his  note  with  security  for  the  debt.     Thereupon  Mooney  r 
executed  the  note  sued  on,  with  Black  for  his  security ;  and 
Parker  thereupon  produced  and  delivered  to  Mooney  a  transfer., 
from  one  T.  B.  Hinton  of  a  judgment  in  his  favor  against  said 
Weissinger  and  one  Robert  E.  Lowe,  rendered  in  the  County 
Court  of  Perry,  on  the  2Sth  July,  1845,  for  $209  33,  besides 
cost,  amounting  to  $12.     It  appears  that  Parker,  as  sheriff  of 
Bibb  county,  had  received  an  execution  on  the  above  named-, 
judgment,  to  be  levied  and  collected  by  him  as  such  sheriff — that 
he  failed  to  return  the  same  according  to  the  statute,  by  reason  * 
of  the  irregularity   of  the  mail,  and  that  he  was  ruled  for  such 
failure  and  judgment  rendered  against  him  for  the  amount  of  the 
execution,  which  be  had  paid  to  Hinton,  in  consequence  of . 
which  payment  the  above  named  transfer  of  the  judgment  was 
afterwards  made.  . 

The  quesuon  is,  whether,  under  these  facts,  Parker  had  the  • 
right  to  redeem  J  or,  in  other  words,  whether  there  is  a  valid  con- 
sideration for  this  note.  The  Circuit  Court  was  of  opinion  that 
Mrs.  Hinton,  notwithstanding  the  recovery  and  satii?faction  by 
her  against  Parker,  the  sheriff,  still  retained  the  right  to  enforce 
her  judgment  against  Weissinger,  or  to  redeem  his  laods  sold  ^ 
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under  execution,  and  that  having  that  right,  she  might  well  trans- 
fer it  to  Parker. 

There  are  several  decisions  by  this  court  in  regard  to  the 
right,  which  the  defendant  in  the  execution  has  to  avail  himself 
of  the  benefit  of  a  payment  made  by  the  sheriff,  and  as  to  the 
condition  in  which  a  judgment  is  placed  by  reason  of  such  pay- 
ment. 

The  case  of  Boren  et  al.  v.  McGehee,  C  Port.  432,  is  the 
leading  case  upon  this  subject.  In  that,  the  sheriff  voluntarily 
paid  the  debt,  without  the  knowledge  or  consent  of  the  defend- 
ant in  the  execution,  and  took  an  assignment  of  the  judgment  to 
himself  by  the  attorney  of  the  plaintiff,  and  proceeded  afterwards 
to  sell  lands,  upon  an  execution  which  subsequently  issued,  for 
his  benefit.  The  court  held  the  sheriff's  payment  a  discharge 
of  the  judgment,  and  that  such  discharge  would  be  attended  by 
the  same  results,  as  if  it  had  been  effected  by  a  payment  made 
by  the  defendant  to  the  judgment.  But  as  no  satisfaction  was 
•entered  of  record,  it  was  held  that  a  bona  fide  purchaser  of  land 
under  the  sheriff's  sale  acquired  a  good  title,  the  execution  be- 
ing only  voidable  and  not  absolutely  void. 

In  Johnson  v.  Cunningham,  1  Ala.  257,  it  is  said,  "that  if 
the  sheriff  be  charged  with  the  payment  of  the  plaintiff's  execu- 
tion, he  cannot  re-imburse  himself  by  a  sale  of  the  land;  for  by 
a  recovery  against  him,  the  judgment  will  be  satisfied,  and  no 
execution  can  issue  thereupon  at  his  instance. 

In  Fournier  v.  Curry,  4  Ala.  821,  it  was  held  that  an  execu- 
tion issued  on  a  judgment,  which  the  sheriff  had  discharged  by 
paying  the  amount  to  the  plaintiff  in  the  execution,  is  not  void, 
..but  might  be  set  aside  by  the  defendant  in  execution,  as  having 
irregularly  issued.  If  he  omits  or  declines  to  do  so,  no  one  else 
can  lake  advantage  of  it.  The  court  say,  "  such  an  advance  of 
money  by  the  sheriff  may  not  only  be  fair  and  honest,  but  may 
have  been  induced  by  the  entreaties  and  promises  of  the  defendant 
himself,  and  exclusively  for  his  benefit.  He  may  not  therefore 
desire  to  avail  himself  of  a  privilege  confered  on  him  by  law  for 
his  protection,  and  if  he  does  not  interpose,  no  one  else  can." 
And  the  court  in  that  case  take  the  distinction  between  voidable 
and  void  process,  holding  this  voidable  at  the  election  of  the 
defendant  in  the  execution. — Citing  Woodcock  v.  Burnet,  1 
Cow.  737,  and  Jackson  v.  Bartlett,  S  Johns.  361. 
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In  Lockiiart  v.  McElroy,  4  Ala.  574,  the  sheriff"  had  collect- 
ed the  money  and  failed  to  pay  it  over.  Execution  was  also 
placed  in  the  hands  of  the  coroner,  who  failed  to  make  the  money, 
whereupon  the  latter  was  ruled  and  judgment  for  the  amount  of 
the  execution,  with  10  per  cent,  damages,  rendered  against  him. 
The  sheriff  afterwards  paid  up  the  money.  Held  that  the  plain- 
tiff in  the  execution  could  not  enforce  the  collection  against  the 
coroner,  except  for  the  10  per  cent,,  as  the  payment  by  the  sher- 
iff operated  a  satisfaction  of  the  judgment  against   the  coroner. 

In  Rutland,  adm'r,  v.  Pippin,  7  Ala.  419,  and  Roundtree  v. 
Weaver,  8  ib.  314,  the  court  affirm  the  doctrine,  as  previously 
held  in  Boren  v.  McGehee,  Johnson  v.  Cunningham,  and  Four- 
nier  v.  Curry,  that  the  defendant  in  the  execution  may  avail 
himself  of  the  payment  which  a  defaulting  sheriff  has  made,  in 
satisfaction  of  the  execution  against  him,  and  that  upon  his  ap- 
plication, the  execution  will  be  superseded  and  quashed.  It 
was,  however,  intimated  in  Rudand  v.  Pippin,  and  asserted  in 
still  more  unequivocal  terms  in  Roundtree  v.  Weaver,  that  if 
the  defendant  in  the  execution  either  requested  the  sheriff  to  pay 
the  money,  or  moved  to  quash  the  execution  by  reason  of  such 
payment,  thereby  adopting  such  payment,  the  law  implied  a 
promise  on  his  part  to  refund  to  the  sheriff  the  amount  which  he 
paid  in  discharging  the  judgment. 

In  Roundtree  v.  Holloway,  13  Ala.  357,  this  court  held,  in 
accordance  with  the  line  of  decision  indicated  by  our  predeces- 
sors, thatvvhere  the  sheriff  had  been  compelled  by  rule  to  pay  the 
judgment,  and  an  execution  was  nevertheless  issued  upon  it  af- 
terwards, and  the  defendant  in  the  execution  availed  himself  of 
the  payment  made  by  the  sheriff,  as  a  satisfaction  of  the  judg- 
ment, by  superseding  the  execution  and  causing  it  to  be  quash*tf 
ed,  that  this  amounted  to  a  ratification  of  such  payment  by  the 
sheriff  on  the  part  of  the  judgment  debtor,  and  entitled  the  sher- 
iff to  an  action  of  assumpsit  against  him  to  recover  for  raonejr-a 
paid  for  his  use,  &c.  h 

In  Crutchfield  v.  Haynes,  14  Ala.  49,  this  court  held  that  » f 
payment  and  satisfaction  of  an  execution  by  the  sheriff  is  a  dis- 
charge of  the  judgment,  and  no  execution  can  rightfully  issue 
upon  it  for  his  re-in>bursement.     In  that  case,   however,  the 
sheriff  had  returned  the  execution  satisfied,  which  entry  appear-t 
ed  endorsed  upon  the  execution  docket ;  and  the  trustee,  ta^; 
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whom  Haynes,  the  judgment  debtor,  had  conveyed  certain 
slaves  to  secure  Crutchfteld,  permitted  some  of  the  slaves  to  be 
sold  under  the  execution  upon  this  satisfied  judgment  and  pur- 
chased them  himself.  The  trustee  under  these  circumstances 
was  held  responsible. 

It  would  seem  that  there  was  some  incongruity  in  holding  that 
the  payment  by  the  sheriff  of  a  judgment,  obtained  against  him 
for  the  amount  of  the  execution  in  respect  of  which  he  made  the 
default,  should  be  considered  a  satisfaction  of  the  original  judg- 
ment, and  yet  that  if  the  defendant  sets  up  the  payment  thus 
made,  in  discharge  of  the  judgment,  he  thereby  makes  himself 
liable  to  the  sheriff  for  the  amount;  but  upon  examination,  it 
will  be  found  that  they  are  not  at  all  in  conflict,  or  without  reason. 
The  policy  of  the  law  forbids  that  the  sheriff  should  become  the 
owner  of  claims,  while  aimed  with  the  process  for  enforcing  their 
collection, — this  might  lead  to  extortion  upon  defendants; 
but  the  rule  obtains  for  xhe  protection  of  defendants,  and  the 
reason  ceases  when  the  defendant  is  allowed  to  have  satisfaction 
of  the  judgment  entered,  which  denies  to  the  sheriff  the  execu- 
tion of  a  judgment  in  his  own  favor,  and  puts  him  to  his  suit  to 
recover  from  the  defendant  the  amount;  for  in  this  suit,  if  the 
sheriff  remain  in  office,  the  coroner  executes  the  process. 

The  result  of  our  decisions,  we  think,  is,  that  where  no  satis- 
faction is  entered  of  record  by  reason  of  the  payment  by  the 
sheriff,  then  if  neither  the  plaintiff,  nor  the  defendant  in  the  judg- 
ment, insists  upon  such  payment,  as  a  satisfaction,  and  the  pro- 
cess is  placed  in  the  hands  of  an  officer  capable  of  legally  exe- 
cuting it,  such  process  is  valid,  and  no  one  else  has  any  right  to 
insist  upon  its  being  vacated.  There  is  certainly  no  reason  for 
holding  that  the  defendant  shall  be  farced  to  plead  a  satisfaction, 
which  but  entails  upon  him  the  additional  cost  of  a  subsequent 
suit,  to  reduce  the  same  demand  to  judgment  in  the  name  of 
snother  party.  The  defendant  may  waive  the  beneBt  of  therule 
designed  to  guard  him  against  oppression  and  extortion,  and  if 
he  chooses  so  to  waive  it,  we  think  no  one  else  has  the  right  to 
complain.  Such  was  the  decision  in  Fournier  v.  Curry,  4  Ala. 
321. 

Applying  these  principles  to  the  facts  of  the  case  before  us, 
we  think  the  charge  of  the  court  was  substantially  correct.  Hin- 
ton,  the  plaintiff  in  the  judgment,  so  far  from  regarding  the  pay- 
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inenl  by  Parker  as  a  satisfaction,  accually  gave  to  him  a  transfer 
of  it.  It  is  not  shown  that  Parker,  at  the  tinne  he  offered  to  re- 
deem, was  sheriff,  but  the  contrary  seems  to  be  conceded,  and 
che  defendant,  Weissinger,  has  never  elected  to  treat  the  judg- 
ment as  satisfied  by  availing  himself  of  Parker's  payment  for  that 
purpose.  So  that  we  think  the  judgment  must  be  considered, 
as  between  the  parties  lo  this  record,  as  still  subsisting.  Mooney^ 
who  purchased  the  land  at  sheriff's  sale,  has,  we  tliink;  no  more 
right  collaterally  to  impeach  the  validity  of  this  judgment,  or 
to  insist  upon  the  irregularity  of  an  execution  issued  upon  it, 
than  could  a  claimant  upon  the  trial  of  the  right  of  property. — 
4  Ala.  696;  13  ib.  433.  Here  was  a  judgment  against  Weis- 
singer which  he  had  never  paid,  and  Hinton  was  a  bona  fide 
creditor,  within  the  meaning  of  the  statute  allowing  a  redemp- 
tion, for  the  use  of  Parker,  so  long  as  Weissinger  permitted  the 
judgment  to  remain  unsatisfied,  or  refused  to  exercise  his  right 
so  to  treat  it.  Then  it  follows  that  a  redemption  might  well 
have  been  made  under  the  judgment,  before  the  same  was  order- 
ed lo  be  satisfied,  for  the  benefit  of  Parker,  whether  in  his  own 
name  or  in  that  of  Mrs.  Hinton,  it  is  not  important  now  to  inquire. 
This  being  so,  it  results  that  the  representations  of  Parker,  as- 
serting this  right,  were  substantially  correct,  and  that  this  note, 
founded  upon  them  and  given  to  plaintiffs  in  error,  in  considera- 
tion of  the  relinquishment  of  the  redemption  under  the  provi- 
sions of  the  law,  is  upon  a  valuable  consideration.  The  charges 
substantially  accord  with  the  views  of  the  law  as  above  express- 
ed, and  it  remains  but  to  affirm  the  judgment,  which  is  accord- 
ingly done.  I 

% 

I 

SANKEY'S  DISTRIBUTEES  vs.   SANKEY'S  EX'RS: 

1.  Whore  executors  are  cited  by  the  distributees  to  make  scttlcmont  and  dis- 
'    tributton  of  the  estate,  a  decree,  ascertaining  the  anionnt  in  their  hands, 
KoA  the  share  therein  of  each  distributee,  and  awarding  to  each  tlie  sum 
so  osccrtainel,  is  a  final  decree,  and  so  long  as  it  remains  in  force,  conclu- 
sive on  the  rights  ot'tbe  parties. 

Error  to  the  Orphans'  Court  of  Montgomery.  # 


Sankoy's  K?tribtitees  t.  Sankey's  Executors. 


This  was  an  appHcatlon  lo  the  Orphans'  Court  of  Montgome- 
r)',  for  the  final  settlement  of  the  estate  of  John  S.  Sankey,  de- 
ceased.    It  appears  that  in  January  1843.  at  the  instance  of  the 

•♦distributees  and  legatees,  the  executors  uere  cited  to  appearand 
make  distribution  of  the  estate,  according  to  the  provisions  of  the 
will  of  said  decedent.  In  October  1843,  a  final  decree  was  ren- 
dered by  the  Orphans'  Court,  which,  however,  was  reversed  by 
the  Supreme  Court  and  the  cause  remanded.  Another  decree 
Vns  rendered  in  July  1844,  which  was  likewise  reversed,  and 
tM«  the  first  of  November  1845,  another  decree  was  rendered,  by 
which  a  specified  sum  of  money  was  adjudged  and  decreed  to 
each  distributee  and  legatee.  This  decree  is  in  the  following 
form:  '*It  is,  therefore.  cor?sit)ered,  adjudged  and  decreed  that 
Ann  Sankey.  by  her  gnardian,  James  B.  Stevens,  recover  from 
James  C  Sankey,  the  sum  of  fifteen  hundred  and  ninety-six  dol- 
lars and  forty-iliree  cents,  being  \he  balance  of  the  distributive 
share  of  said  Ann  Sankey  in  the  esta'iie  of  the  said  John  S.  Sankey, 
<^eceased,  over  and  above  the  amount  ordered  to  be  reta'med 
by  the  said  James  B.  Stevens.  It  is  further  considered,  adjudg- 
ed and  decreed  that  John  Elsberry,  administrator  of  Patience 
Elsberry,  deceased,  recover  from  James  C.  Sankey  the  sum  of 
twenty-seven  hundred  and  forty-four  dollars  and  forty-seven 
cents,  being  the  distributive  share  of  l!ie  said  Patieiice  in  the 
estate  of  the  said  James  S.  Sankey."  At  the  same  time  a  decree 
«vas  rendered  "that  James  B  Stevens,  guardian  of  Ann  Sankey, 
retain  in  his  hands  the  sum  of  eleven    hundred  and  forty-eight 

.  dollars  and  tweniy-two  eeats,  being  the  amount  ascertained  to 
be  in  his  hands,"  &c.,  as  executor.  These  last  decrees,  so  far  as 
appears  from  the  record,  remain  in  full  force  and  from  them  no 
writ  of  error  has  been  taken.  But  the  executors  not  being  dis- 
charged, in  the  year  1847,  James  B.  Stevens,  one  of  the  execu- 
tors, filed  his  accounts,  for  the  purpose  of  a  final  settlement. 
Upon  this  application,  the  cause  was  continued  from  time  to 
time.  On  the  22d  of  February  1849,  the  executors  filed  their 
accounts  and  the  distributees  tljeir  exceptions  to  them,  and  the 
cause  was  continued.  On  the  8th  of  March  1849,  the  court 
went  into  the  examination  of  the  accounts  of  James  B.  Stevens 
and  ascertained  that  th.ere  was  nothing  in  his  hands,  and  render- 
ed a  decree  accordingly,  and  further  ascertained  from  the  ex- 
amination of  the  accounts  of  James  C.  Sankey,  that  he  had  in  his 
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hanJs  a  balance  of  t\venty-«ine  hundred  and  eighty-seven  dollars 
and  five  cents,  and  thereupon  decreed  that  Ann  Sankey,  and  Els- 
berry,  the  adininistrator  of  Patience  Elsbeny,  deceased,  each 
recover  of  said  James  Sankey  the  sum  of  fourteen  liundred  and 
ninety-three  dollars  and  fifty-two  cents.  In  the  progress  of  the 
trial,  Ann  Sankey  moved  the  court  to  re-consider  all  the  accounts 
connected  with  the  administration  of  the  estate  from  the  2(1  of 
February  1S43,  and  proposed  to  show  errors  in  the  accounts 
filed  previous  to  the  decree  rendered  in  1S45,  but  the  court  re- 
fused to  re-examine  the  accounts  filed  previous  to  t!je  first  of 
November  1845,  for  the  reason  that  they  had  been  finally  set- 
tled by  the  decree  rendered  on  that  day.  The  plaintiff  in  error, 
Ann  Sankey,  excepted  to  this  ruling  of  the  court,  and  assigns  it 
here  as  error. 

Belser  &;  Harris,  for  the  plaintiffs   in  error. 
Mays,  for   the  defendants. 

DARGAN,  C.  J. — We  think  the  court  correctly  refused  to 
re-examine  the  accounts  of  the  executors  that  had  been  filed  for 
settlement,  previous  to  the  decree  rendered  on  the  first  of  No- 
vember 1845.  These  accounts  had  been  adjiulicated  and  set- 
tled by  that  decree,  and  until  it  is  reversed,  it  is  conclusive  of 
their  correctness.  It  is  true,  that  if  this  decree  was  not  final, 
but  could  be  considered  in  the  nature  of  an  annual  settlement 
made  by  the  executors  in  the  Orphans'  Court,  then  the  accounts 
n|»oa  which  it  is  based  could  be  impeached,  and  the  decree 
would  only  be  prima  facie  evidence  of  their  correctness. — Wil- 
lis V.  Willis,  IG  Ala.  652,  and  also  the  same  case  reported  in 
9  Ala.  330.  But  this  is  not  the  nature  of  this  decree.  The 
executors  were  cited  to  make  a  distribution  and  settlement  of  the 
egtaie;  they  appeared  and  filed  their  accounts,  which  were  ob- 
jected to,  and  after  a  long  litigation,  a  definite  sum  was  ascer- 
tained to  be  in  (heir  hands,  and  the  respective  share  of  each  dis- 
Ifibutee  was  ascertained,  and  a  final  judgment  of  recovery  ren- 
dered in  favor  .of  each.  If  this  decree,  so  far  as  it  ascertains  the 
rights  of  the  parties,  is  not  to  be  considered  final,  vie  cannot  con- 
ceive how  any  could  bo.  The  executors,  it  is  true,  were  not 
dii»char;.';ed,  and  other  asisetd  coming  into  their  hands  subserjuent- 
)^,  uoothcr  settlement  became  necessary ;  but  this  cannot  alter 
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the  character  of  the  decree  rendered  in  ISI-S.  That  was  a  final 
and  complete  adjudication  of  the  accounts  of  the  executors  at 
that  time,  and  so  long  as  it  remains  in  force,  must  preclude  all 
inquiry  into  the  correctness  of  such  accounts. 

It  is  not  necessary  to  examine  any  of  the  assignments  of  error 
in  the  decree  of  the  first  of  Nov.  1845.  That  decree  is  not  be- 
fore us  by  writ  of  error,  and  consequently  cannot  be  reviewed. 
We  can  see  no  error  in  the  decree  of  final  settlement  rendered 
in  1849,  and  it  must  therefore  be  affirmed. 


PERMINTER  vs.  KELLY. 

1.  If  one  tenant  in  common  of  a  chattel  sell  the  entire  property,  it  is  a  con- 
version, for  ■which  trover  may  be  maintained  Ly  his  co-tenant. 

2.  An  agent,  either  with  or  mthout  notice,  is  liable  in  trover  for  an  act, 
■which,  if  done  by  his  principal,  would  amount  to  a  conversion  of  the  pro- 
perty of  anotlier. 

S.  A  bill  of  exceptions  is  to  be  construed  most  strongly  against  0:?;  l^-rty 
excepting. 

Error  to  the  Circuit  Court  of  Dallas.  Tried  before  the 
Hon.  Geo.  Goldthwaite. 

Trover  by  the  defendant  against  tlie  plainlifF  in  error  for 
the  conversion  of  several  slaves.  It  appears  from  the  bill  of 
exceptions  that  the  slaves  belonged  jointly  to  the  plaintiff  and 
his  brothers,  Alfred  and  John  Kelly,  and  that  the  defendant 
■obtained  possession  of  them  as  the  agent  of  Alfred  Kelly,  one 
of  the  joint  owners,  and  as  such  agent  sold  them.  The  court 
refused  to  charge  the  jury  that  the  plaintiff,  suing  alone,  could 
not  maintain  the  action,  as  requested  by  the  defendant,  but  in- 
structed the  jury  that  the  reverse  was  the  law.  The  defendant 
further  asked  the  court  to  charge  **  that  the  action  could  not  be 
maintained  against  the  defendant,  being  the  agent  of  Alfred 
Kelly,  one  of  the  tenants  in  common  of  the  properly,"  which 
charge  the  court  gave  with  the  qualification  "that  the  action 
could  be  maintained,  if  the  defendant  had  sold  the  properry  sued 
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for."  To  the  refusal  of  ihe  first,  and  the  qualification  given 
(o  the  second  charge  asked,  the  defendant  excepted  and  now 
"assigns  them  as  error. 

Gayle,   for  the  plaintiff  in  error: 

1.  Plaintiff  below  was  a  mere  tenant  in  common,  and,  if  he 
had  a  rit^ht  to  sue,  he  could  not  sue  for  the  whole  property,  as 
the  counts  in  the  declaration  show  he  did.  To  support  trover 
the  plaintiff  must  show  title  in  himself. — See  Saun.  on  PI.  &  Ev., 
2  vol.  S69. 

2.  If  he  had  a  right  to  sue  as  lie  did,  he  had  no  right  to  a 
judgment  for  the  entire  value  of  the  slaves. — See  the  judgment 
entry. 

3.  The  defendant  below  acted  as  the  agent  of  one  tenant  in 
common.  Consider  him  as  that  tenant  himself,  and  then  the 
action  cannot  be  maintained.  One  tenant  in  common  in  a  chat- 
tel cannot  sue  a  co-tenant,  unless  the  chattel  has  been  destroyed. 

See  Leonard  v.  Scarborough,  2  Kelly,  73;  Hall  v.  Page,  4  Geo. 
R.  42S  ;  Cole  v.  Terry,  2  Dev.  &  B.,  252 ;  2  Johns.  R.  468; 
8  ib.  175;  Heath  v.  Hubbard,  4  East,  110;  Guyther  v.  Pettl- 
john,  G  Ired.  3SS;  Mnrcereau  v.  Norton,   Jo  Johns.  179. 

4.  Defendant  below,  being  the  agent  of  a  tenant  in  common 
to  sell  for  liim,  in  selling  was  gnilty  of  no  conversion  to  his  own 
use — the  agent's  use.  This  conversion  must  be  proven,  or  the 
action  cannot  be  maintained. — See  2  Saun.  PL  &  Ev.,  809. 

5.  There  is  nothing:  to  show  that  the  aijent  knew  of  the  ten- 
fancy  in  common.  He  is  like  an  auctioneer  selling  stolen  pro- 
perty without  a  knowledge.     Would  he  be  liable? 

'  6.  Had  not  the  tenant  in  common  a  right  to  sell  his  interest 
and  deliver  possession,  by  himself  or  agent?  He  surely  had, 
and  the  purchaser  from  the  agent  becomes  a  tenant  in  common 
with  the  plaintiff  below,  and  no  action  lies.     His  remedy  is  to 

•tipply  to  the  proper  tribunal  for  a  partition. 

SroNE  &  Judge,  for  the  defendant: 

1.  It  is  aduiiited  that  some  old  authorities  go  to  the  extent  that 
one  tenant  in  common  cannot  maintain  the  action  of  trover 
against  his  co-tenant,  unless  the  latter  destroy  the  chattel.  That 
doctrine  has  been  long,  and  very  sensibly  exploded,  and  it  is 
now  held  that  if  the  chattel  be  sold  or  disposed  of,  the  co-tenant 
.way  mainiaio  trover. — 1  Chit.  Pi.,  90-91-17S-9j  Hyde  v.  Sto- 
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rer,  9  Cow.  230;  3  Johns.  175;  15  ib.  ISl;  Farr  v.  Smith,  9 
Wend.  338;  While  v.  Osbourn,  21  ib.  72;  21  Pick.  559;  Rains 
V.  McNairy,  4  Humph.  356,  and  the  numerous  authorities  cited 
on  Ewing's  brief,  and  in  the  opinion  of  Green,  J. 

2.  One  who,  as  agent,  intermeddles  with  the  goods  of  ano- 
ther, will  be  guilty  of  conversion,  if  the  same  acts  would  be  a  i 
conversion  in  his  principal.  In  other  words,  his  principal  can 
confer  on  him  no  powers  which  he  could  not  himself  exercise. 
Lee  V.  Matthews,  10  Ala.  682;  Prince  v.  Puckett,  12  ib.  S32i5 
Doty  V.  Hawkins,  6  N.  Hamp.  247. 

PARSONS,  J. — It  is  clear  that  one  joint  tenant,  tenant  ija 
common,  or  parcener,  cannot  maintain  trover  against  his  com- 
panion for  a  thing  still  in  possession;  for  the  possession  of  one  is 
the  possession  of  both.  It  is,  however,  fully  settled,  that  if  one 
tenant  in  common  destroy  the  thing  in  common,  the  other  maj 
bring  trover. — Fennings  v.  Lord  Grenville,  1  Taunt.  241;  Heath 
V.  Hubbard,  4 East.  110.  And  a  late  English  author  observes, 
that  "  a  sale  of  the  whole  of  the  property  by  one  of  them,  ad- 
versely, and  in  exclusion  of  the  other,  would,  it  seems,  be  a 
conversion  of  the  other's  share,  for  which  he  might  maintain 
trover." — 1  Archb.  N.  P.,  454;  Barton  v.  Williams,  5  Barn, 
&  A.,  395.  This  renders  the  law  far  more  adapted  to  the  rights 
and  the  wrongs  of  the  respective  parties,  than  it  was  in  former 
times.  He  who  sells  his  co-tenant's  share  of  the  property  to 
a  stranger  who  will  hold  against  him,  has  violated  the  relation 
he  bore  and  injured  his  companion  as  much,  perhaps,  as  if  he 
Iwd  destroyed  the  property.  Why  then  should  he  not  have  a 
legal  remedy  against  the  wrong-doer,  instead  of  requiring  him 
to  look  to  the  purchaser  for  his  interest  in  the  property,  and  he 
to  the  wrong-doerl  To  sustain  the  general  proposition  that 
when  one  joint  owner  of  a  chattel  sells  the  entire  chattel,  ii  is 
a  conversion,  for  which  trover  lies,  there  are  various  American 
cases  cited  on  the  brief  of  the  counsel  for  the  defendant  in  er- 
ror, and  cited  in  those  cases,  and  we  entirely  concur  with  them. 

2.  In  this  case  the  defendant  below  made  the  sale  as  the 
agent  of  one  of  the  co-tenants,  but  the  inference  from  the  bill  of 
exceptions  is,  that  he  sold  the  entire  property  and  also  delivered 
the  possession,  as  the  contrary  is  not  stated.  He  must  stand 
on  the  same  ground  with  his  principal.     The  sale  was  equally  a 
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wrong  by  both.  In  Tennessee  il  was  held  that  one  joint  owner 
of  property  might  recover  against  the  shetitT,  who  sold  the  en- 
tire chattel  under  an  execution  against  the  other  joint  owner. — 
Rains  V.  McNairy,  4  HiuDph.  R.  35G.  The  sheriff  in  that 
case  had  notice.  That  the  sale  by  the  defendant  below  was 
such  an  assumption  of  authority  over  another's  property,  as  to 
amount  to  a  conversion,  there  can  be  no  doubt.  If  a  party 
claim  the  property  in  the  chattels  as  his  own,  or  even  assert  the 
right  of  another  over  them,  il  is  evidence  of  a  conversion — and 
where  a  person's  property  is  sold  by  one,  whether  for  his  own 
use  or  the  use  of  another,  it  is  a  conversion,  for  it  is  a  tortious 
act,  and  the  gist  of  the  action. — Perkins  v.  Smith,  I  Wils.  35S; 
Parker  v.  Goden,  2  Strange,  S13.  A  servant  may  be  charged 
in  trover,  though  the  conversion  be  done  by  him  for  the  benefit 
of  his  master. — Stephens  v.  Elivall,  4  M.  &  S.,  529.  And 
where  A.  consigned  the  goods  of  B.  to  C,  and  C.  without  no- 
tice of  the  right  of  B.  sold  a  part  and  kept  the  remainder  in  his 
possession,  the  sale  was  held  to  be  a  conversion. — Featherstoo 
haugh  v.  Johnstone,  8  Taunt.  237;  2  Mod.  ISl;  2  Saun.  on 
PI.  &  Ev.,  SS3.  These  authorities,  and  those  on  the  brief  of 
the  counsel  for  the  defendant  in  error,  show  conclusively  that 
the  defendant  below  was  liable  for  selling  the  interest  of  the 
plaintiff  in  the  slaves,  whether  he  had  or  had  not  notice  of  the 
plaintiff's  right.  Neitlier  negligence,  nor  any  other  fault  what- 
ever, was  imputable  to  the  plaintiff  below.  Consequently  his 
right  of  properly,  or  of  action,  is  not  to  be  taken  away  by  the  un- 
authorised act  of  another,  whether  done  innocently  or  other- 
wise. Even  lunatics  are  liable  for  trespasses  and  other  tor- 
tious acts,  by  which  another  person  is  injured. 

3.  It  is  contended  that  the  plaintiff  below  should  not  have 
recovered  the  entire  value  of  the  slaves,  as  he  was  only  a  part 
owner.  The  answer  is,  that  we  think  he  only  recovered  the 
value  of  his  own  interest ;  and,  from  the  bill  of  exceptions,  it  is 
evident  the  court  neither  charged,  nor  was  understood  by  the 
jury  to  charge,  tiiat  lie  could  recover  for  any  share  or  interest 
but  his  own.  The  rule  is,  to  construe  bills  of  exception  most 
strongly  against  the  parly  excepting.  It  does  not  appear  by 
this  bill  of  exceptions,  that  the  court  charged  that  the  plaintiff 
could  recover  for  any  share  or  interest  in  the  slaves,  but  his  owu. 

The  judgmeol  is  affirmed. 
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,1.  A  charge,  "  that  although,  i7i  general,  mere  words  might  not  he  sufficient 
provocation  to  reduce  the  crime  of  murder  to  manslaugliter,  yet  the  jury 
■were  the  judges  whether  the  provocation,  if  more  thivn  by  mere  words,  was 

\    sufiBcientj"  should  be  refused,  as  calculated  to  mislead  the  jury — 1st    Be- 

's.    cause  it  leaves  them  to  infer  that  mere  words  may  in  some  cases  thus  re- 

I  duce  the  offence.  2d.  Because  it  assumes  that  it  is  not  the  province  of  the 
court,  but  of  the  jury,  to  pass  upon  the  legal  sufficiency  of  the  provocation. 
3d.  Because,  there  being  uncontradicted  evidence  of  express  malice,  no  de- 

*' .  gree  of  provocation  could  extenuate  the  offence,  and  the  charge,  in  tha( 
view  of  the  case,  was  inapplicable  to  the  facts. 

♦  2.  In  criminal  cases,  evidence  of  previous  good  character  is  proper  for  the  con- 
sideration  of  the  jury,  not  only  where  a  doubt  exists  upon  the  other  proof, 
but  even  to  generate  a  dout!  as  to  the»guilt  of  the  accused. 

'3.  In  an  indictment  for  murder,  the  designation  of  the  person  slain  as  a  free 
negro,  though  unnecessary,  is  matter  of  description  and  must  be  proved  aa 

;,;   alleged;  and  proof  that  he  was  a  mulatto  will  not  sustain  the  allegation. 

Error  to  the  City  Court  of  Mobile.     Tried  before  the  Hon. 
^Alex.  McKinstry. 

'       HAivrrLTON  &  Belser,  for  the  plaintiff  in   error: 

'-'      1.   The  genera!  rule  is,  that  words  are  not  sufficient  to  reduce 

^a  killing  to   manslaugliter.     But  to  this,  there  are   exceptions, 

and  in  the  prisoner's  case,  the  jury  from  the  whole  evidence, 
'should  have  been  permitted  by  tlie  court  below  to  say  whether 
"the   prisoner's   case   furnished  one  of  ihe  exceptions. — United 

States   V.   Meliberger,  S  Wash.   C.   C.  Rep.  615;  Regina  v. 

Fisher,  S  C.  &  Payne,  182;   Rex  v.   Rodgers,   Roscoe's  Ev., 

6S3;  Archb.  323-5;  1  Russ.  on  Cr.  45S-S7  ;  Foster's  Crown 
•*Lavv,  295;  Wharton's  Cr.  Law,  237-8-43;  People  v.  Ryan,  2 
^Wheeler's  Cr.  Cases,  54 ;  Rex  v.  Broome,  3  C.  &  Payne, 
■120  ;  lb.  234.  The  whole  of  the  evidence,  disclosed  in  the  bill 
^c(  exceptions,  shows  that  the  case  before  the  court  was  one  of 

mutual    contest,    and   where  this   appears,    usually   the   killing 

amounts  to  no  more  than  manslaughter. — 1  East.  P.  C  244-5; 
»1   Hale,   P.  C.   456;  Foster's  Cr.   Law,  295;  Rex  v.    Ayes, 

Russ.  &  Ryan,    16G ;  Rex  v.  Haywood,  6  C.   &  Payne  157 ; 

Regina  v.  Canniff,  9  ib.  359  ;  Whart.  Cr.  Law,  243;  Slate  v. 
'"Norris,  1  Haywood,  429. 

2.  Testimony  as  to  the  general  character  of  the  prisoner 
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should  be  admitted  in  all  criminal  prosecutions,  but  more  par- 
ticularly in  capital  cases.  The  qualificaiion  given  by  the  court 
restricted  the  inquiries  of  the  jury  within  too  narrow  a  compass. 
Com.  V.  Hardy,  2  Mass.  316-18;  Stale  v.  Wells,  1  Cox  N.  J. 
Rep.  42;  People  v.  Vane,  12  Wend.  78;  1  Phil.  Ev.,  177  ; 
ib.  Cowen  &  Hill's  notes,  -341-2;  2  Russ.  on  Cr.  704;  United 
Stales  V.  Freeman,  4  Mason,  510;  Freeland's  Case,  1  C.  H. 
Recorder,  82-3;.  Queensley  v.  State,  3  Stew.  &  Port.  308. 

3.  The  fourth  charge  asked  for  by  the  prisoner's  counsel, 
should  not  have  been  refused  by  the  court. — Thurman  v.  The 
State,  18  Ala.,  not  yet  reported;  1  Greenl.  Ev.,  65;  1  Siarkie 
on  Ev.,  374.  Proof  of  the  person  killed  must  correspond  with 
the  allegations  of  the  indictment. — Archb.  36  ;  ib.  315. 

4th.  The  refusal  to  give  the  fourth  charge  asked  for  amounts  to 
charging  the  jury,  that  if  the  person  deceased  was  a  mulatto, 
then  he  was  also  a  negro.  The  proof  was  that  the  deceased  was 
a  mulatto — the  indictment  charges  that  he  was  a  free  negro. 
There  is  no  statuatory  punishment  prescribed  for  the  murder  of 
a  mulatto  by  a  slave,  but  there  is  one  for  manslaughter  in  such  a 
case. — Clay's  Dig.  472,  '^  7;  ib.  472,  §  2,  in  case  of  killing  a 
white  person.  How  is  a  slave  to  be  punished  for  murdering  a 
mulatto?  Is  he  to  be  punished  under  the  penal  code  or  at  com- 
mon law,  without  reference  to  it?  If  by  the  latter,  all  the  rules 
of  the  common  law  must  ajjply.  The  indictment  goes  farther 
than  necessary  in  describing  the  deceased.  Having  made  the 
unnecessary  allegation,  the  Stale  is  bound  by  it. — 1  Greenl.  Ev., 
65;  i  Starkie  on  Ev.,  374. 

Attorney  General,  for  the  State. 

C HILTON,  J. — The  prisoner  was  indicted  in  the  City 
Court  of  .Mobile  for  the  murder  of  one  Francis  Salurnina,  other- 
wise called  Spanish  Frank,  a  free  negro,  and  was  found  guilty 
by  the  verdict  of  the  jury,  and  sentenced  by  the  court  to  be 
hange<l;  but,  as  upon  the  trial,  novel  and  difficult  points  arose, 
which  the  judge  thought  should  be  refered  to  this  court,  the  sen- 
tence of  death  was  suspended  until  the  10th  day  of  February 
next,  to  await  the  decision  of  this  oourt,  to  be  had  in  the  mean 
lime. 

it  appears  that  at  a  ball  for  colored  persons  given  in  Mobile, 
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a  short  time  before  the  indictment  was  found,  the  deceased  was 
a  manager,  and  the  prisoner,  though  uninvited,  attended  and 
took  part  in  a  musical  band,  as  a  performer  on  the  bass  drum  ; 
that  the  ball  continued  until  about  two  in  the  morning,  up  to 
which  time  there  had  been  no  disturbance,  but  that  shortly  be- 
fore its  close,  the  deceased  and  prisoner  had  some  words,  when 
the  deceased  reminded  the  prisoner  that  he  was  there  without  an 
invitation,  and  consequently  ought  to  be  the  last  person  to  make 
a  fuss;  that  after  the  interchange  of  words,  they  came  violently 
together;  and  that  one  Thomas  Lorant,  a  (ree  person  of  color, 
and  the  witness  by  whom  this  proof  was  made,  interfered  and 
separated  them,  and  took  hold  of  the  prisoner,  telling  him  not  lo 
make  a  fuss,  to  which  the  prisoner  replied,  "  I  hare  no  com- 
plaint against  you  Thomas,  but  as  lo  Frank,  I  will  kill  him  to- 
night." This  took  place  in  a  negro  shanty,  as  it  is  called,  com- 
posed of  two  rooJiis.  Lorant  states  that  he  was  immediately 
after  this  called  into  the  other  room  to  take  a  drink,  having  left 
Felix  apparently  much  excited,  but  before  the  liquor  was  pour- 
ed out,  he  heard  some  one  cry  out  that  Frank  was  dying;  that 
he  returned  and  found  him  stabbed,  apparently  with  a  dirk  or 
knife,  of  which  the  deceased  died  almost  immediately.  Another 
witness  tessified  that  the  deceased  took  hold  of  the  prisoner  and 
forced  him  out  of  the  back  door,  and  others  forced  him  from 
thence  out  of  the  back  gate,  which  was  thereupon  bolted,  and  as 
the  deceased  was  starting;  home  and  was  siandins:  at  the  front 
gate,  the  prisoner,  according  to  one  witness,  ran  around  the 
fence  from  the  direction  of  the  back  gale,  but,  according  to  an- 
other, came  through  the  fence,  by  an  aperture  made  from  a 
plank's  being  off,  and  as  he  passed  the  deceased,  struck  him  one 
blow  saying  with  an  oath,  "take  that."  The  deceased  said  he 
was  badly  hurt,  was  taken  into  the  house,  and  immediately  died. 

The  prisoner  introduced  two  witnesses,  who  swore  that  up  to 
the  time  of  this  occurrence  he  had  borne  an  exceedingly  good 
and  peaceable  character,  and  that  he  was  of  a  very  quiet  and 
peaceable  disposition.  It  appeared  also  that  the  deceased  was 
a  bright  mulatto. 

This  was  the  substance  of  the  evidence,  and  the  prisoner's 
counsel  usked  the  court  to^charge  the  jury  as  follows: — 

1.  That  although,  in  general,  mere  words  might  not  be  sufB- 
cienl  provocation  to  reduce  the  crime  of  murder  to  manslaught- 
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er,  yet  the  jury  were  the  judges  whether  the  provocation,  if 
more  than  by  mere  words,  was  sufficient.  This  charge  was  re- 
fused. 

2.  That  the  jury  were  entitled  to  consider  the  evidence  of  the 
good  character  of  the  prisoner,  as  one  of  the  circumstances  of 
the  case,  and  to  lake  it  into  consideration  in  making  up  their 
minds  as  to  the  degree  of  the  offence.  This  charge  was  given, 
with  the  qualification,  that  the  jury  could  not  consider  the  evi- 
dence of  good  character,  unless  they  were  in  doubt  upon  the 
other  proof. 

3.  That  unless  the  State  had  shown  that  a  free  negro,  named 
Francis  Saturnina,  alias  Spanish  Frank,  was  killed  by  the  pris- 
oner, with  malice  aforei!»ought,  the  jury  could  not  find  him  guil- 
ty as  charged.     This  charge  was  given — and 

4th.  That  being  a  free  mulatto  will  not  make  the  prisoner  a 
free  negro.  This  last  charge  was  refused  ;  and  the  questions 
arising  upon  these  charges  are  refered  for  our  decision. 

1.  The  first  charge,  we  think,  was  properly  refused.  It  is 
certainly  objectionable,  as  liable  to  mislead  the  jury  from  its  ver- 
biage. That  although,  in  general,  mere  words  njight  not  be  suffi- 
cient provocation  to  reduce  the  crime  i:)f  murder  to  manslaughter, 
&c.,  would  imply  that  this  was  only  true  as  a  general  rule,  but 
allowed  of  exceptions,  and  the  jury  would  thus  have  been  left 
to  determine  whether  ihis  did  not  constitute  such  exception.  It 
is  laid  down  by  the  most  approved  authors  on  criminal  law,  that 
**  words  of  reproach,  how  grievous  soever,  are  not  a  provoca- 
tion sufficient  to  free  the  party  killing  from  the  charge  of  mur- 
der, and  neither  are  provoking  actions  and  questions,  without 
an  assault."— Roscoe's  Cr.  Ev.,  683,  marg.  ;  Fost.  290  ;  I 
Hawk.  PI.  Cr.  chap.  31,  §33;  1  Hale,  455.  Mr.  Russell 
says,  '*  no  affront  by  bare  words  or  gestures,  however  false  and 
malicious,  and  aggravated  with  the  most  provoking  circumstan- 
ces, will  free  the  party  killing  from  the  guilt  of  murder." — 1 
Russ.  434-5;  Whart.  Crim.  Law,  234,  and  cases  cited  in  note 
y.;  see  also,  Archb.  Cr.  PI.  417,  marg.  page.  But  we  think  the 
charge  i^  liable  to  a  still  more  serious  objection,  when  applied 
to  the  facts  of  this  case.  There  is  no  conflict  of  testimony  upon 
the  point,  that  the  killing  must  have  been  effected  by  means  of 
«  deadly  weapon.  It  is  also  clear  that  a  period  of  time  elapsed 
between  the  provocation,  whatever  it  was,  and  the  killing.     It 
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was  furlher  in  proof  that  the  prisoner  said  he  would  take  the 
life  of  the  deceased  that  night.  Now,  considering  the  charo^e 
in  view  of  these  facts,  it  is  manifest  that  it  was  calculated  to  mis- 
lead the  jury,  as  it  also,  in  effect,  forestalled  the  court,  in  de- 
claring the  law  as  applicable  to  the  true  facts  of  the  case.  How- 
ever great  may  have  been  the  provocation,  still  if  it  was  brought 
about  by  the  prisoner  as  a  pretext  for  the  killing,  it  will  not  avail 
him;  neither  would  any  degree  of  provocation  extenuate  the  act, 
if  it  be  the  result  of  a  cool,  deliberate  judgment  and  previous 
malignity  of  heart.  As  then  there  was  evidence  in  this  cause, 
leading  to  show  express  malice,  and  that  the  prisoner  may  not 
have  been  influenced,  so  much  by  sudden  plirensy  resuliing 
from  provocation,  as  by  a  settled  purpose  of  revenge,  in  killing 
the  deceased,  the  court  did  right  in  reserving  to  itself  the  prov- 
ince of  declaring  to  the  jury  the  law  as  to  what  would  consti- 
tute a  sufficient  provocation,  or  whether,  if  certain  fi'cts  had 
been  proved  to  their  satisfaction,  any  provocation  would  extenu- 
ate the  guilt  of  the  prisoner  and  reduce  the  oft'ence  from  mur- 
der to  jnanslaughter.  The  jury  are  the  judges,  whether  the 
provocation  is  sufficient,  when  applied  to,  and  tested  by  the  law, 
as  given  them  in  charge  by  the  court,  but  in  no  other  sense. 
Suppose  the  alleged  provocation  had  been  given  an  hour  or  a 
day  previous  to  the  killing,  and  the  party  had  deliberately  set 
about  preparing  the  means  for  taking  the  life  of  the  deceased,  is 
it  not  too  clear  for  argument  that  a  charge,  like  the  one  here 
asked,  if  proper  in  any  case,  would  be  altogether  improper  \a 
the  case  supposed?  The  law  carefully  distinguishes  between  a 
sudden  transport  of  passion,  which  springs  instantaneously  from 
what  it  allows  as  a  sufficient  provocation  and  which  prompts  to 
an  immediate  act  of  violence,  and  a  purpose  of  revenge,  which 
usually  follows  such  passion.  In  the  first  case,  in  condescen- 
sion to  the  frailty  of  our  nature,  the  law  allows  the  provocation 
to  extenuate  a  homicide  conimitted  at  the  instant  from  murder 
to  manslaughter.  In  the  other,  the  provocation,  furnishing  an 
incentive  to  revenge,  so  far  from  extenuating  the  crime,  is  a  cir- 
cum.7tance  to  be  looked  to  as  evidence  of  malice,  and  especially 
would  this  be  so,  if  the  prisoner,  in  consequence  of  the  provo- 
cation, had  made  threats  against  the  life  of  the  deceased. 

Again,   we  have  seen  that  a   provocation  may  be   "by  more 
than  mere  words,"  and  yet  the  law  would  hold  it  altogether  in- 
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sufficient.  To  hold  that  when  the  evidence  shows  such  a  state 
of  case,  the  jury  are  the  judges  of  il«i  sufficiency,  would  be  to 
fiiakc  them  the  judges  of  the  law,  which  is  not  the  case.  They 
have  power  to  find  against  the  law,  and  the  State  is  remediless, 
as  no  new  trial  can  be  granted  at  its  instance,  but  this  is  but  an 
abuse  of  their  prerogative,  and  not  the  legitimate  exercise  of  a 
right.— See  Pierson  v.  The  Slate,  12  Ala.  149. 

2.  We  come  next  to  consider  the  second  charge,  as  qualified 
by  the  court.  The  charge  as  qualified  has  in  most  cases  been 
stated  as  the  law,  and  juries  have  usually  been  told  that  they 
could  only  look  to  the  character  of  the  accused  for  the  purpose 
of  turning  the  scale  in  doubtful  cases.  We  think,  however, 
that  such  is  not  the  law.  We  are  of  opinion  that  evidence  of 
the  general  character  of  the  accused,  having  reference  and  anal- 
ogy to  the  subject  of  the  charge,  is  competent  as  original  testi- 
timony — as  a  circumstance  to  be  considered  in  determining 
whether  he  is  guilty  of  the  crime  alleged  against  him — and  may 
be  considered,  in  connection  with  the  other  facts  and  circum- 
stances, even  to  generate  a  doubt  in  the  minds  of  the  jury.  To 
hold  that  a  man's  general  good  character  is  only  evidence,  in 
cases  where  there  is  doubt,  is  equivalent  to  holding  that  he  shall 
derive  no  benefit  from  it  as  evidence  in  a  criminal  case ;  for  if 
the  jury  entertain  a  reasonable  doubt  as  to  his  guilt,  they  will 
give  hira  the  benefit  of  such  doubt  and  acquit,  aside  from  proof 
of  his  good  character;  so  that  according  to  the  doctrine  of  ihc 
charge,  which,  we  concede,  seems  to  be  supported  by  many  and 
respectable  authorities,  a  person  accused  could  only  avail  him- 
self of  the  benefit  of  his  good  character  in  cases  in  which  he 
would  be  acquitted  had  such  proof  not  been  offered.  We  think 
the  rule  in  such  cases  correctly  laid  down  in  2  Russ.  by  Greaves, 
7S6,  and  in  Roscoe's  Cr.  Ev.,  (ed.  of  1S4G,)  97,  where  it  is 
said,  "that  the  good  character  of  the  party  accused,  satisfactori- 
ly established  by  competent  witnesses,  is  an  ingredient,  which 
ought  always  to  be  submitted  to  the  consideration  of  the  jury, 
tojrether  with  the  other  facts  and  circumstances  of  the  case. 
The  nature  of  the  charge,  and  the  evidence  by  which  it  is  sup- 
ported, will  often  render  such  ingredient  of  little  or  no  avail ; 
but  the  more  correct  course  seems  to  be,  not  in  any  case  to  with' 
draw  it  from  consideration,  but  to  leave  the  jury  to  form  their  con- 
clusion u^on  the  w/iole  of  the  evidence,  whether  an   individual, 
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whose  character  was  previously  unblemished,  has  or  has  not 
comoiitted  the  particular  crime  for  which  he  is  called  upon  to 
answer."  We  think  this  places  the  rule  upon  sensible  and  in- 
telligible ground,  and  we  feel  no  hesitation  in  adopting  it.  As 
the  charge  of  the  court  excluded  from  the  jury  the  considera- 
tion of  the  evidence  offered  of  the  prisoner's  peaceable,  quiet 
character,  unless  they  were  in  doubt  upon  the  other  proof,  we 
we  think  it  misconceived  the  law,  and  constitutes  an  error  for 
which  the  judgment  must  be  reversed. 

3.  As  to  the  supposed  variance,  it  is  only  necessary  to  re- 
mark, that  although  it  was  not  necessary  to  have  described  the 
party  slain  as  a  free  negro,  yet  having  so  designated  him  in  the 
indictment,  it  becomes  matter  of  description,  and  must  be  prov- 
ed as  alleged.  Mr.  Greenleaf  lays  down  the  rule  thus;  "If  the 
averment  is  divisible,  and  enough  is  proved  to  constitute  the  of- 
fence charged,  it  is  no  variance,  though  the  remaining  allega- 
tions be  not  proved.  But  where  a  person  or  thing,  necessary 
to  be  mentioned  in  an  indictment,  is  described  with  unnecessa- 
ry particularity,  all  the  circumstances  of  the  description  must  be 
proved,  for  they  are  all  essential  to  the  identity."  The  exam- 
ple put  is  an  indictment  for  stealing  a  hlaclc  horse;  the  animal  ia 
necessarily  mentioned,  but  the  color  need  not  have  been  stated; 
yet,  if  avered,  it  becomes  matter  of  description,  and  must  be 
proved. — 1  Greenl.  Ev..  "^  65 ;  1  Starkie's  Ev.,  374.  In  the 
case  before  us  the  deceased  is  described  as  a  free  negro.  The 
word  negro,  meaning  a  hlack  man  descended  from  the  black 
race  of  Southern  Africa,  is  not  understood  in  common  parlance 
to  mean  a  mulatto,  and  our  statutes  seem  to  take  the  distinction 
between  them.  We  do  not  think  a  bright  mulatto,  as  the  de- 
ceased was  shown  to  have  been,  fills  the  description  of  a  negro. 
This  can  of  course  be  remedied  by  an  additional  count  in  the 
indictment. 

Upon  a  full  consideration  of  this  case,  we  are  unanimous  in 
the  opinion  that  for  the  errors  pointed  oulj  the  judgment  of  the 
City  Court  must  be  reversed. 
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MURRAY  vs.  THE  STATE. 

1.  On  the  trial  of  an  indictment,  framed  in  conformity  with  the  provisions  of 
the  18th  section  of  the  4th  chapter  of  the  Penal  Code,  it  is  competent  to 
prove  that  the  property  described  was  stolen  by  the  accused  in  another 
State  and  brought  by  him  into  this. 

2.  A  runaway  slave  may  be  the  subject  of  a  larceny. 

3.  It  is  the  bringing  of  the  stolen  property  into  this  State,  and  not  the  taking 
of  it,  which  constitutes  the  oflFence  denounced  by  the  25th  section  of  the 
4th  chapter  of  the  Penal  Code.  Where,  therefore,  the  taking  is  under  such 
circumstances,  as  would  make  it  a  larceny,  if  done  here,  and  the  property 
is  afterwards  brought  into  this  State,  the  crime  is  complete,  without  re- 
gard to  the  law  of  the  State,  where  the  act  was  committed. 

4.  A  charge  pretlicated  on  a  state  of  facts,  which  the  evidence  does  not  tend 
to  establish,  is  abstract,  and  should  be  refused,  although  it  may  assert  a 
correct  legal  proposition. 

Error  to  the  Circuit  Court  of  Montgomery.  Tried  before 
the  Hon.  Rob't  Dougherty. 

The  indictment  in  this  case  was  as  follows :  The  grand  ju- 
rors, &c.,  "  upon  their  oaths  present  that  Lovick  P.  Murray, 
late  of  said  county,  on  the  sixth  day  of  June  in  the  year  of  our 
Lord  eighteen  hundred  forty- nine,  in  the  county  aforesaid,  two 
certain  slaves,  lo-wit,  John  and  Alfred,  the  property  of  Jacob 
Inabinet,  then  and  there  being  found,  unlawfully  and  feloni- 
ously, then  and  there  did  inveigle,  steal,  carry  and  entice  away, 
with  a  view  then  and  there  to  convert  the  said  slaves  to  the  use 
of  him,  the  said  Lovick  P.  Murray,"  &c. 

Thos.  Williams,  for  the  plaintiff  iu  error. 

The  Att'v  Gen'l  and  Watts,  for  the  State. 

DARGAN,  C.  J. — Tiie  indictment  in  this  case  is  framed 
under  the  ISih  section  of  the  4th  chapter  of  the  Penal  Code, 
which  provides  that  "  every  one  who  shall  inveigle,  steal,  carry 
or  entice  away  any  slave,  with  the  view  to  convert  such  slave  to 
his  own  use,  or  the  use  of  any  other  person,  or  to  enable  such 
slave  to  reach  some  other  State  or  country,  where  such  slave 
may  enjoy  freedom,  such  person  shall,  on  conviction,  he  pun- 
ished by  conGnement  In  the  penitentiary,  not  less  than  ten  years." 
Clay's  Dig.  419.     The  tcjtimony  tended  to  prove  that  the 
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slaves  were  stolen  in  the  State  of  Louisiana  from  Jacob  Inabi- 
net,  and  brought  by  the  prisoner  into  this  State,  and  having 
them  in  his  possession  in  Montgomery  county,  he  was  arrested. 
To  this  testimony  the  prisoner,  by  iiis  counsel,  objected,  be- 
cause, being  indicted  in  the  same  manner  as  if  the  slaves  had 
been  stolen  in  the  county  of  Montgomery,  evidence  tending  to 
prove  the  larceny  in  Louisiana,  and  the  bringing  of  the  slaves 
into  Alabama,  did  not  support  the  charge  as  laid  in  the  indict- 
ment. This  objection  was  overruled  by  the  court,  and  the  pri- 
soner excepted. 

The  25th  section  of  the  4lh  chapter  of  the  Penal  Code  pro- 
vides as  follows:  "Every  person,  who  shall  fraudulently  or 
feloniously  steal  the  property  of  another  in  any  other  State  or 
country,  and  shall  bring  the  same  within  this  State,  may  be  con- 
victed and  punished  in  the  same  manner,  as  if  such  larceny  had 
been  committed  in  this  State;  and  in  every  such  cas3,  such  lar- 
ceny may  be  charged  to  have  been  committed  in  any  county,  in 
or  through  which  such  stolen  property  may  have  been  brought. 
Clay's  Dig.,  420.  It  is  manifest  that  the  evidence  proves  an 
offence  against  the  25th  section  of  the  4th  chapter  of  the  Penal 
Code,  and  not  against  the  18lh,  under  wliich  the  indictment  is 
framed  ;  yet  we  are  constrained  to  hold,  that  it  was  admis- 
sible. In  the  case  of  Williams  v.  The  State,  15  Ala.  259,  the 
indictment  charged  the  prisoner  with  the  larceny  of  a  slave, 
according  to  the  precedents  of  the  common  law;  the  evidence 
tended  to  show  that  the  slave  was  stolen  in  Tennessee  and 
brought  into  this  State;  and  upon  this  evidence  he  was  convicted 
and  the  sentence  prescribed  by  the  ISth  section  of  the  4th  chap- 
ter of  the  Penal  Code  "was  pronounced  against  him.  This 
court  reversed  the  judgment,  holding  that  the  punishment  pre- 
scribed by  this  section  of  the  Code  could  only  be  pronounced, 
when  the  indictment  was  framed  upon  it.  But  whether  any 
punishment  could  be  imposed,  when  the  indictment  is  framed, 
as  at  the  common  law,  was  not  decided  in  that  case.  It  was 
«aid,  however,  that  the  proof  did  not  sustain  the  indictment. 
In  the  subsequent  case  of  Ham  v.  The  State,  17  Ala.  188,  the 
indictment  was  a  common  law  indictment,  charging  the  feloni- 
ous taking  to  have  been  coiniuitted  in  the  county  of  Perry,  but 
the  evidence  showed  that  the  slave  was  stolen  in  Mississippi 
and  brought  into  this  Stale;  the  conviction  was  held  to  be  erro- 
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aeous.     These  decisioos  settle  this,  that  if  the  offence  is  charged  # 
as  a  larceny  at  common  law,  a  conviction  cannot  be  had  upon  » 
proof  of  stealing  a  slave  in  another  State  and   bringing  him  into  k 
Ibis.     Siill  we  are  bound,  unless  we  declare  the  25th  section  a^^, 
nullity,  or  refuse  to  punish  offences  committed  in  violation  o( £ 
its  provisions,  to  inflict  the  same  punishment  upon  the  thief,  who  . 
brings  the  stolen  property  into  the  State,  that  we  would,  if  th^^v 
slave  was  originally  stolen  within  our  jurisdiction.     How  can 
lljis  be  done?     There    can  be  but  one  answer  given  to  the 
quere,  that  is,  to  indict  under  the  section  of  the  Statute  that 
declares  the  penalty  ;  for  if  he  is  to  suffer  the  punishment  pre- 
scribed by  this  act,  he   must  be  indicted  under  it.     Ttiis  is  the 
conclusion  we  attained  in  the  case  of  Williams  v.   The  State, 
tupra, — and  thus  the  legal  anomaly  is  introduced  of  charging 
one  with  a  violation  of  one  section  of  the  Statute,  and  proving 
his  guilt,  by  showing  that  he  has  violated  another.     The  court, 
however,  is  not  responsible  for  such  apparent  inconsistency.     It 
is  the  result  of  our  Statute  law,  which  we  must  enforce,  for  if 
we  do  not  punish  those,  who  steal  slaves  in  another  State  and 
bring  them  into  this,  under  the  18ih  section  of  the  4th  chapter 
of  the  Penal  Code,  we  cannot  punish  them  at  all,  and  tiius  the 
25th  section  would  be  rendered  nugatory,  so  far  as  relates  to 
the  offence,  which  the  evidence  shows  the  prisoner  to  have 
committed.     For  if  he  is  indicted  according  to  the  common 
law,  he  cannot  be  convicted  of  any  offence,  and  if  not  indicted 
under  the  ISth  section  of  the  4ih  chapter  of  the  Penal  Code, 
he  cannot  receive  the  punishment  denounced  by  this  section  of 
the  act.     It  may,  however,  be  argued  that  the  indictment  might 
be  framed  under  the  25th  section,  and  the  prisoner  convicted  of 
grand  larceny,  and  receive  the  same  punishment  that  would  be 
awarded  upon  the  conviction  of  this  offence.     The  answer  to 
this  argument  must  be  that  the  prisoner  then  would  not  suffer 
the  same  punishment  as  he  would,  if  the  original  larceny  had 
been  committed  In  this  State,  and  if  it  had  been,  he  could  only  , 
be  indicted  under  the  18th  section,  and  could  be  punished  only 
by,  or  in  accordance  with  its  provisions.     He  therefore  must  be  . 
punished,  as  he  would  have  been,  had  the  original  larceny  been 
committed  io  Alabama,  and  to  do  this,  he  must  be  indicted 
under  the  ISth  section.  ■  ■  -jm 

I  have  said  thai  one  cannot  be  coovicied  of  ih«  larceojr  of  a 
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slave  in  this  State  upon  an  indictment  framed  as  at  the  common 
\^\7.  The  two  decisions  of  this  court,  to  which  I  have  refered, 
force  me  to  this  result.  Tho  reasons,  however,  in  support  of 
l!:i3  position,  I  think  it  difficult  to  answer.  I  will  not  say  that 
slavery  could  not  exist  according  to  the  ruTes  of  the  common 
law.  I  will  only  say  that  it  did  not.  Therefore  there  was  no 
such  offence  known  to  the  common  law  as  stealms  a  slave. 
The  introduction  of  slavery  created  a  new  species  af  property, 
erd  when  the  Legislature  passed  laws  for  its  protection,  and 
prescribed  the  penalties  against  those  who  might  injure  or  steal 
I?,  they  who  violate  the  Statutes  can  only  be  punished  accord- 
ing lo  the  Statutes.  I  will  not  say  that  the  common  law  would 
be  wholly  inadequate  to  afford  protection  to  such  property,  in 
die  absence  of  Statute  regulations  ;  that  question  is  not  before 
lis.  All  I  inland  to  say  is  this,  that  when  a  Statute  creates  an 
ofience  in  reference  to  injuries  done  to  this  species  of  property 
end  prescribes  the  punishment,  one  who  violates  this  act  must 
be  indicted  under  it  and  receive  the  punishment  denounced  by 
it,  and  cannot  be  indicted  and  punished  in  any  other  manner. 
L^t  us  apply  ihis  argument  to  the  case  before  us.  The  offence, 
ivhicl*  the  record  shows  the  prisoner  to  have  committed,  is  cre- 
ated by  the  25th  section  of  the  act  we  have  refered  to;  the  latter 
clause  of  this  section  declares  that  he  may  be  indicted  in  the 
same  manner,  as  if  the  larceny  was  committed  in  Alabama;  the 
prisoner,  therefore,  ean  be  indicted  in  no  other  mode,  and  this 
mode  is  to  indict  under  the  ISth  section,  as  if  the  original  lar- 
ceiy  bad  been  committed  in  this  State.  In  conclusion,  how- 
ever, upon  this  subject,  it  would  have  been  sufficient  to  have 
gaid;  that  however  repugnant  this  reasoning  ami  conclusion  may 
be  to  our  commonly  received  notions  of  the  common  law,  the 
Statute  laws  of  the  State,  and  the  decisions  heretofore  made  in 
reference  to  then),  require  us  lo  hold  that  there  was  no  error  in 
the  admission  of  this  testimony. 

2.  The  next  question  we  propose  to  examine  is,  whether  a 
runaway  slave  is  the  subject  of  larceny.  Independent  of  any 
decisions  upon  the  subject,  I  should  not  entertain  a  doubt  but 
ihst  larceny  may  be  committed  in  stealing  a  runaway  slave.  If 
property  be  found  in  the  high-way,  and  the  finder  knows  the 
owner,  but  instead  of  restoring  it  lo  the  owner,  he  converts  it 
to  his  own  use,  such  conversion  amounts  to  a  felony. — 2Rus8. 
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on  Crimes,  102-3;  Whar.  Am.Crim.  Law,  400.  But  the  very, 
point  has  been  decided  by  several  of  our  sister  States.  In  the 
case  of  The  State  v.  Davis,  2  Carolina  L.  Repos.,  271,  the 
Supreme  Court  of  North-Carolina  held  that  a  runaway  slave 
was  the  subject  of  larceny;  and  in  the  case  of  The  State  v.  Mills, 
2  Nott  &  McC,  1,  the  Court  of  Appeals  of  South-Carolina 
held  the  same  doctrine.  In  the  case  of  Randall  v.  The  State, 
4  S.  &  M.,  the  Court  of  Errors  of  Mississippi  recognised  the 
same  principle;  and,  in  the  opinion,  a  runaway  slave  is  likened 
to  any  other  lost  goods,  tlie  finding  and  conversion  of  which  by 
another,  if  the  finder  know  the  owner,  is  a  larceny,  but  no 
larceny,  if  the  owner  is  unknown.  The  case  of  The  Com- 
monwealth v.  Hays,  2  Virg.  Cases,  122,  may  have  been  well 
decided,  as  the  decision  turned  upon  a  statute  of  Virginia,  but 
if  it  was  intended  to  assert  that  a  runaway  slave  was  not  the 
subject  of  larceny  upon  the  general  principles  of  law  relative 
to  the  stealing  of  lost  goods,  we  should  not  hesitate  to  deny  its 
authority. 

3.  The  next  inquiry  is,  whether  it  was  necessary  to  introduce 
the  laws  of  Louisiana,  to  show  that  the  taking  would  have  con- 
stituted a  larceny  in  that  State.  It  is  manifest  that  it  is  not  the 
crime  committed  in  Louisiana,  that  our  Statute  intended  to 
punish ;  neither  our  courts,  nor  our  Legislature  have  power 
beyond  the  limits  of  our  State;  we  can  neither  define,  nor  pun- 
bh  crimes  committed  against  the  laws  of  another  country  ;  but 
we  can  define  and  punish  crimes  committed  here.  It  is  not, 
therefore,  the  larceny  committed  in  Louisiana  that  constitutes 
the  offence,  but  it  is  the  bringing  of  the  stolen  property  into  this 
•State.  We  have  the  right  to  forbid  this,  and  may  punish  for 
the  violation  of  our  law  commanding  that  it  shall  not  be  done. 
Seay  v.  The  Stale,  3  Stew.  123.  Whether,  therefore,  the  felo- 
nious taking  of  the  property  of  another  in  the  State  of  Louisi- 
taa.  be  criminally  punished  in  that  State  or  not,  is  immaterial; 
but  the  inquiry  here  is,  whether  the  property  was  taken  in  Lou- 
isiana under  such  circumstances,  as  would  constitute  larceny  in 
this  State,  if  the  act  was  committed  here.  If  the  taking  in  Lou- 
isiana would  amount  to  larceny  according  to  our  laws,  and  the 
property  be  brought  feloniously  into  this  State,  the  crime  is 
complete,  without  regard  to  the  laws  of  Louisiana. 
""■• '4.  The  last  question,  we  deem  it  necessary  to  aotice,  is  this : 
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The  prisoner's  counsel  requested  the  court  to  charge  the  jury, 
that  if  they  doubted  whether  the  prisoner  first  took  possession 
of  the  slaves  as  runaways,  and  afterwards  concluded  to  convert 
thenn  and  did  so,  and  brought  them  into  Alabama,  then  they 
must  acquit  the  prisoner.  I  admit  the  law  to  be,  that  if  one 
come  into  possession  of  property,  without  a  felonious  intent  at 
the  time  the  possession  is  acquired,  and  afterwards  conceives 
the  fraudulent  design  of  converting  it  to  his  own  use,  this  is  no 
felony.— Rex  v.  Mucklow,  2  Eng.  Crown  Ca.,  .160;  2  East's 
Pleas  of  the  Crown,  662-3;  Wharton's  Am.  Crim.  Law,  395. 
Under  this  principle,  I  should  hold,  that  if  the  prisoner  took  up 
the  slaves  honestly  as  runaways,  and  afterwards  conceived  the 
fraudulent  design  of  converting  them,  he  could  not  be  guilty  of 
a  felony  under  our  laws.  But  to  warrant  a  request  for  special 
instructions,  or  rather  to  authorise  a  reversal  of  a  judgment 
because  such  instructions  are  not  given,  there  must  be  some 
evidence,  either  directly  to  the  foint,  or  growing  out  of  the  cir- 
cumstances of  the  case,  to  call  for  such  instructions.  The 
weight  or  conclusiveness  of  the  evidence  is  not  the  question, 
but  it  must  in  some  degree  tend  to  prove  the  facts,  upon  which 
the  instructions  asked  for  are  based,  and  if  there  be  no  such 
evidence,  the  charge  may  be  refused  by  the  court  as  abstract, 
and  such  refusal  will  not  be  error,  although  in  point  of  law  the 
instructions  prayed  for  are  correct.  This  is  a  rule  applicable 
to  all  cases;  for  the  court  should  in  no  case  be  required  to  give 
charges  in  reference  to  a  state  of  facts,  that  the  evidence  does 
not  in  some  degree  tend  to  prove.  Applying  this  view  to  the 
instructions  prayed,  we  think  it  clear  that  there  was  no  error  in 
refusing  to  give  the  charge  requested ;  for  neither  the  testimony, 
nor  the  circumstances  of  the  case,  afford  the  slightest  evidence 
that  the  prisoner  took  possession  of  the  slaves  with  any  other 
than  a  fraudulent  intent  to  convert  them  to  his  own  use.  It  is 
also  probable,  that  the  charge  might  have  been  refused  on  the 
ground  that  it  was  calculated  to  mislead  the  jury.  It  is,  that  if 
the  jury  believe  that  the  prisoner  first  look  possession  of  the 
slaves  as  runaways,  and  afterwards  concluded  to  convert  them 
and  bring  them  to  Alabama — had  this  charge  been  given,  the 
jury  might  have  supposed  it  immaterial  to  inquire  into  the  quo 
animo  with  which  the  prisoner  first  took  possession  of  the  slaves, 
if  they  found  that  after  he  had  them  in  possession,  he  then,  for 
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the  first  lime,  made  manifest  his  intent  to  convert  them  to  his 
own  use.  But  as  it  is  clear  that  the  char":e  minrht  have  heen 
refused  for  the  reason  first  stated,  it  is  unnecessary  to  say 
whether  it  could  have  been  refused  for  the  latter. 

After  the  best  examination  of  all  the  questions  growing  out  of 
the  case,  we  feel  constrained  to  hold  that  there  is  no  error  in 
the  record,  and  the  judgment  must  be  affirmed.  It  is,  however, 
due  to  myself  to  say,  that  but  for  the  previous  decisions  of  this 
court,  construing  the  Statutes  under  which  the  prisoner  was 
convicted,  my  own  reasoning  would  have  led  to  a  different  re- 
sult; but  not  being  able  to  say,  without  doubt,  that  those  decis- 
ions are  incorrect,  I  yield  to  them  as  authority  and  unite  in  af- 
firming the  judgment. 

CHILTON,  J. — I  concur  in  affirming  this  judgment,  but  do 
not  agree  with  the  Chief  Justice  altogether  in  his  reasoning.  I 
think  the  decisions  of  this  court,  which  he  reluctantly  follows, 
give  to  the  Statute  a  very  correct  constroction,  as  may  be  easily 
shown.  The  two  sections  of  the  Statute  which  he  has  quoted, 
taken  together,  merely  make  the  stealing  of  the  slaves  in  Lou- 
isiana, and  bringing  them  into  Montgomery  county  by  the  thief, 
a  stealing  of  them  in  Montgomery,  and,  so  far  from  presenting 
the  legal  anomaly  he  supposes,  furnish  a  striking  analogy  to  the 
ordinary  case  of  indicting  the  thief  in  one  county,  into  which  he 
brings  property  which  h3  has  stolen  in  another.  In  that  case, 
the  asportation  into  the  county  of  the  venue  constitutes  the  fel- 
ony in  that  county,  as  by  these  sections  the  asportation  into  the 
county  of  Montgomery,  though  the  property  was  stolen  in  ano- 
ther Slate  by  the  prisoner,  constitutes  the  larceny  in  Mont- 
gomery. 

This  State  certainly  has  no  right  to  punish  for  breaches  of 
the  criminal  law  of  another  Stale ;  but  it  has  the  right  to  say,  if 
thieves  from  other  States  bring  the  stolen  property  here,  they 
shall  be  deemed  guilty  of  stealing  it  here,  and  shall  be  "con- 
victed and  punished"  as  if  they  had  stolen  it  here.  *'  In  the 
same  manner,"  says  the  act — that  is,  the  indictment  is  the  same, 
and  the  venue  may  be  laid  in  any  county  through  which  he  has 
conveyed  the  stolen  property.  The  |)risoner  is  presumed  to 
know  the  law  which  makes  this  larceny,  and  when  charged 
with  stealing  in  this  State,  be  has  but  to  apply  the  facts  to  the 
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law  to  be  fully  advised  of  the  "nature  and  cause  of  the  accusa* 
(lion  ap;ainst  hira."  And  this  is  an  answer  to  the  objection  to 
^he  indictment,  urged  upon  constitutional  grounds.  Neither  is 
he  indicted  for  violating  one  Statute,  and  'punished  for  the  vio» 
lation  of  another ;  but  he  is  indicted  and  punished  for  commit- 
ting the  offence  denounced  by  the  18ih  section  of  the  Penal 
Code,  according  as  the  constituents  of  that  offence,  in  the  given 
case,  are  prescribed  by  the  2oth  section  of  that  Code;  and  I 
confess  that  I  am  unable  to  perceive  any  thing  incongruous 
in  this. 

The  plain  meaning  of  the  two  sections  is,  that  if  a  person 
steal  property  in  another  State  or  country  and  bring  it  here,  his 
bringing  it  here  makes  him  guilty  of  stealing  it  here,  and  he  may 
be  convicted  and  punished  precisely  as  if  he  iiad  stolen  it  here ; 
and  thus  the  Statute  relieves  the  State  from  the  necessity  of  de- 
scribing accurately  the  manner  in  which  the  offence  was  com- 
mitted. 


STOKES  vs.  JONES. 

1.  Where  a  father  has  executed  to  his  son  a  voluntary  deed,  trhich  is  fraud- 
ulent as  against  creditors  or  subsequent  purchasers,  the  marriage  of  th© 
eon,  after  its  execution  and  before  it  is  avoided,  will  not  give  it  validity. 

2.  A  bona  fide  purchaser  from  one,  who  has  made  a  previous  conveyance  of 
the  property,  by  deed  fraudulent  and  void  as  to  creditors  or  subsequent 
purchasers,  is  not  estopped  by  the  prior  deed,  although  it  may  contain  full 
covenants  of  warranty. 

3.  A  deed,  containing  reservations  in  favor  of  the  grantor,  and  made  with  th« 
intent  to  hinder  and  delay  his  creditors,  is  void. 

4.  Acts  in  pais,  subsequent  to  the  execution  of  a  deed  for  land,  cannot  estop 
the  grantee,  in  a  court  of  law,  from  asserting  his  title.  The  fraud,  which, 
at  law,  will  vacate  the  deed,  must  relate  to  its  execution. 

Error  to  the  Circuit  Court  of  Greene.     Tried  before  ih« 
Hon.  Geo.  D.  Shortridge. 

Ejectment  by  the  plaintiff  against  the  defendant  in  error. 
By  the  bill  of  exceptions  it  appears,  that  the  land  in  controvert 
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sy  was  purchased  from  the  United  States  prior  to  1S29,  by  one 
McCartie,  and  partially  paid  for,  and  that  he  afterwards  sold  hb 
interest  in  it  and  transfered  the  certificate  of  purchase  to  John 
Stokes,  seo'r;  that  the  said  John  Stokes,  sen'r,  on  the  24tl» 
February  1829,  conveyed  said  land  by  deed  of  gift  to  his  chil- 
dren, of  whom  the  plaintiff,  then  eleven  years  of  age,  was  one, 
the  deed  containing  a  clause  of  warranty  and  the  condition  thai 
the  grantor  and  his  wife  inconsideration  of  the  conveyance  wero 
to  live  with  and  be  supported  by  the  grantees;  that  at  the  time 
this  deed  was  executed  the  grantor  was  involved  in  debt;  that 
after  the  execution  of  the  deed,  the  whole  amount  of  the  pur- 
chase money  not  having  been  paid,  the  land  was  forfeited  to  the 
United  States,  and  was  subsequently  entered  and  patented  to  the 
said  John  Stokes,  sen'r,  and  in  1S47  sold  and  conveyed  by  hiin 
to  the  defendant  for  a  valuable  consideration  without  notice.  Il 
further  appears  that  the  plaintiff  before  the  conveyance  of  the 
land  to  the  defendant  married,  and  his  wife  was  still  living  at  the 
time  of  the  trial,  and  that  after  llie  sale  to  the  defendant,  the 
plaintiff  not  knowing  of  said  sale,  offered  to  buy  the  land  froiii 
his  father  and  did  other  acts  conducing  to  show  a  recognition  of 
his  father's  title,  but  it  was  proven  that  at  that  time  he  had  nevef 
seen  or  heard  of  the  deed  of  gift  to  himself  and  others. 

The  plaintiff  requested  the  court  to  charge  the  jury,  that  the 
subsequent  marriage  of  the  plaintiff  as  shown  by  the  proof  con- 
stituted him  a  bona  fiit  purchaser  of  the  land,  which  charge  the 
court  refused  to  give. 

The  two  charges  given  by  the  court  are  set  out  in  the  opin- 
ion. To  the  refusal  to  charge  as  asked  and  to  each  of  the 
charges  given  the  plaintiff  excepted,  and  now  assigns  them  aa 
error.  ^ 

Webb,  for  the  plaintiff  in  error.  ' 

Peck,  for  the  defendant. 

PARSONS,  J. — We  do  not  deny  the  doctrine  that  a  voN 
uniary,  or  even  a  fraudulent  deed  in  its  creation,  and  voidable  by 
a  subsequent  purchaser,  may  become  good  by  matter  ex  pi.-t 
facto.  But  the  deed  now  complained  of  as  voluntary  and  fraud- 
ulent, is  a  deed  from  a  father  to  his  son,  and  the  matter  subse- 
quent which  is  relied  oo  to  give  it  validity,  is  the  marriage  of  th« 
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gon,  after  the  execution  of  the  deed  ;  and  the  controversy  is  be- 
tween the  son  himself  and  a  subsequent  purchaser  from  the  father. 
We  think  the  son's  marriage  can  avail  him  notiiing,  whatever 
may  be  the  rights  of  his  wife,  in  the  event  she  survives  him, 
upon  which  we  give  no  opinion.  This  disposes  of  the  first  as- 
gignment  of  errors. 

2.  After  the  land  in  controversy  had  been  conveyed  by  John 
Stokes,  sen'r,  to  his  son,  the  plaintiff,  the  land  was  forfeited  to 
the  Government  by  reason  of  the  non-payment  of  the  remaining 
part  of  the  purchase  money  for  which  the  land  was  liabh?.  The 
bill  of  exceptions  states  the  fact  that  the  land  was  forfeited; 
therefore,  it  is  not  necessary  to  notice  the  several  acts  of  Con- 
gress upon  the  subject;  and,  besides,  they  were  particularly 
examined  in  Rodgers  v.  RawIIngs  et  al.,  8  Port.  325.  All  the 
rights  of  the  son,  under  the  deed  from  his  father,  were  gone  by 
tlie  forfeiture.  It  was  after  that,  when  ibe  father  made  an  entiy 
of  the  land  in  the  land  office,  and  thus  became  the  purchaser  and 
obtained  the  patent.  This  entry  was  altogether  independent  of 
the  original  inchoate  right  of  the  father  and  of  the  right  of  the 
son,  both  of  which  had  reverted  to  the  United  States.  The  title 
of  the  father  under  his  entry  and  patent  was  not  in  esse  when  he 
conveyed  to  his  son,  therefore,  it  did  not  pass  by  that  convey- 
ance; but  as  the  deed  from  the  father  to  the  son  contains  a  war- 
ranty, there  are  cases  to  show  that  the  warranty,  as  between 
them,  may  operate  as  an  estoppel  against  the  subsequent  title  of 
t'le  father,  for  avoiding  circuity  of  action. — McCracken  y. 
Wright,  14  Johns.  193,  and  authorities  cited.  Whether  the 
f cither's  subsequent  grantee  would  be  bound  or  not  by  such  an 
^stoppel  under  ordinary  circumstances,  is  immaterial  now,  for 
Ms  subsequent  grantee,  the  defendant,  alleges  that  the  father'* 
deed  to  the  son  was,  as  to  himself  as  a  subsequent  purchaser 
ivithout  actual  notice,  and  as  to  the  father's  creditors,  fraudulent 
and  void,  and  there  was  enough  in  the  evidence  to  raise  that 
question  for  the  jury.  It  is  not  necessary  to  enquire  whether 
the  father,  at  the  time  of  his  conveyance  to  his  son,  had  any  in- 
terest in  the  land  which  could  be  reached  by  his  creditors.  If 
1)3  had  not,  still,  his  fraudulent  intent  strongly  appears  from  the 
face  of  the  deed  and  other  evidence,  and  in  certain  events,  which 
actually  happened,  he  might  and  did  subsequently  acquire  an 
interest  which   would  be  liable,  and  the  question  is  whether  by 
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the  deed  to  his  son,  he  could  fraudulently  create  an  estoppel  to 
operate  against  his  creditors  or  subsequent  purchasers,  so  as  to 
protect  his  future  acquisitions  from  them.  This  we  think  he 
could  not  do.  It  is  stated  by  Chancellor  Kent  as  the  now  set- 
tled American  doctrine,  that  a  bona  fide  purchaser  for  a  valuai- 
ble  consideration  is  protected  under  the  statutes  of  13  and  27 
Eliz.,  as  adopted  in  tliis  country,  whether  he  purchases  from  a 
fraudulent  grantor,  or  a  fraudulent  grantee;  and  that  there  is  no 
difference  in  this  respect  between  a  deed  to  defraud  subsequent 
creditors,  and  one  to  defraud  subsequent  purchasers.  They  are 
voidable  only  and  not  absolutely  void. — 4  Kent's  Com.  464,  6th 
edit.;  Anderson  v.  Roberts,  18  Johns.  515  ;  Bean  v.  Smith,  2 
Mason,  252;  Bridge  V.  Eggleston,  14  Mass.  245;  Martin  v. 
Cowles,  1  Dev.  &  Bat.  29;  Somes  v.  Brewer,  2  Pick.  184; 
Violet  V.  Violet,  2  Dana,  324 ;  3  Mete.  332 ;  Eddins  v.  Wilson* 
1  Ala.  237. 

3.  The  second  charge  of  the  Circuit  Court  (which  it  is  con- 
venient to  notice  here,  out  of  its  order  in  the  bill  of  exceptions) 
was,  that  if  the  deed  of  the  father,  under  which  the  plaintiflT 
claims,  was  fraudulent  as  to  the  creditors  of  the  former,  he  could 
not  stipulate  in  the  deed  for  any  benefit  to  himself.  If  it  was 
intended  to  say  that  such  a  stipulation  or  reservation,  with  in- 
tent to  defraud  his  creditors,  would  make  the  deed  void,  it  was 
right.  A  debtor  has  no  right  to  make  such  a  reservation  at  the 
expense  of  his  creditors  and  with  intent  to  defraud  them. 

4.  The  remaining  charge  of  the  court  was  that  if  the  jury 
should  believe  from  the  evidence,  that  the  plaintiffpermilted  his 
father  to  remain  in  possession  of  the  land  in  question  and  lo  be 
treated  as  his  properly,  by  his  offering  to  purchase  it  from  him, 
either  for  himself  or  as  agent  of  another  or  in  any  other  manner, 
and  that  thereby  the  defendant  was  induced  to  purchase  it  from 
(he  father,  that  then  such  conduct,  on  the  part  of  the  plaintiff, 
would  be  a  fraud  on  the  defendant  and  the  plaintiff  could  not 
recover. 

If  the  plaintiff  had  done  all  this,  after  he  was  aware  of  the  fact 
that  his  father  had  conveyed  the  land  to  him  and  others  during 
his  infancy,  it  might  iiave  been  an  estoppel  in  ecpiity  to  his  title, 
though  not  at  hw. — Swick  v.  Sears,  I  Hill's  (N.  Y.)  Rep.  17. 
A  fraud  which  will  vacate  a  deed  of  lands  in  a  court  of  law,  must 
relate  to  the  execution  of  the  deed. — Mordecai  &  Wanroy  v. 
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Tankersley,  1  Ala.  100.  But  the  inference  from  the  evidence 
is  that  the  plaintiff  knew  nothing  then,  or  may  have  known 
nothing,  of  his  title.  In  this  state  of  the  case,  the  only  question 
is,  whether  such  conduct,  in  ignorance  of  his  rights,  could  pre- 
Yenl  him  from  recovering  in  a  court  of  law.  We  think  it  could 
not,  and  that  therefore  the  charge  was  erroneous,  and  for  this  the 
judgment  is  reversed,  and  the  cause  remanded. 


COX'S  ADiM'R  vs.  WHITFIELD. 

1.  Where  the  defendant  in  an  action  of  crim.  con.  snes  out  a  writ  of  error  t« 
reverse  the  judgment  rendered  against  him,  and  dies  before  errors  assigned, 
the  suit  may  be  revived  in  this  court,  under  the  statute,  in  the  name  of  lus 
personal  representative. 

2.  The  act  of  the  20th  December  1844,  requiring  the  judge  of  the  court  below 
to  note  on  bills  of  exceptions  the  true  date,  vras  intended  merely  to 
furnish  evidence  of  the  fact  that  they  were  signed  during  the  term,  and 
not  to  render  them  unavailing,  though  the  date  should  not  appear  upon 
them,  if  it  is  shown  by  other  parts  of  the  record  that  they  were  actually 
signed  during  the  term. 

8.  Although  it  is  not  indispensable  that  the  time  when  a  bill  of  exceptions  ia 
signed  should  appear  by  an  entry  on  the  minutes  of  the  term,  yet  the  record 
of  the  suit  is  more  perfect  with  such  entry,  and  if  made,  it  will  be  looked  to 
by  this  court,  in  the  absence  of  a  date  on  the  bill  of  exceptions,  as  evideno* 
that  such  bill  was  signed  during  the  term. 

4.  Where  in  an  action  of  crim.  con.,  a  witness  testifies  that  he  saw  the  defend- 
ant  at  the  plaintiff's  house,  in  company  with  the  wife  of  the  latter,  his  opin- 
ion as  to  the  purpose  for  which  he  was  there  is  not  admissible  as  evidence. 

Error  to  the  Circuit  Court  of  Limestone.  Tried  before  the 
Hon.  S.  C.  Posey. 

£.  J.  Jones,  for  the  plaintiff  in  error. 

R.  W.  Walker,  for  the  defendant. 

CHILTON,  J. — Whitfield  recovered  a  judgment  against 
Cox,  in  the  Circuit  Court  of  Limestone  county,  for  the  sum  of 
two  thousand  dollars,  in  an  action  for  crim.  con.  with  the  plain- 
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'tiff's  wife.  After  the  rendition  of  the  judgment,  Cox  sued  out 
a  writ  of  error  to  this  court,  and  departed  this  life  hefore  errors 
'were  assigned.  The  question  is  now  made,  whether  in  such 
case  the  writ  of  error  may  be  revived  and  prosecuted  in  the 
name  of  the  administrator  of  Cox.  It  is  conceded,  that,  at  the 
common  law,  a  writ  of  error  abated  where  the  plaintiff  died  be- 
fore errors  assigned,  and  that  our  statute  only  allows  the  personal 
'representative  to  be  made  a  party  for  the  purpose  of  prosecuting 
the  writ  "in  case  the  cause  of  action  by  law  survive." — Clay's 
Dig.  313,  ^  1.  It  is  insisted  in  this  case  by  the  defendant  in 
error  that  the  original  cause  of  action  does  not  survive.  We 
readily  grant  that  had  Cox  died  before  final  judgment  in  the 
court  below,  the  suit  would  have  abated  by  reason  of  his  death. 
But  a  final  judgment  was  rendered  against  him.  The  action 
here  terminated,  and  it  is  very  certain,  that  his  death,  after  the 
rendition  of  such  judgment,  did  not  annul  it,  but,  on  the  contra- 
ry, it  is  conceded  by  the  counsel,  that  it  could  be  enforced 
against  the  estate  of  the  decedent,  and  that  a  scire  facias  would 
lie  to  revive  it  against  his  personal  representative.  Now  our  law 
would  be  singularly  defective,  if  a  final  but  erroneous  judgment 
could  only  be  reversed  by  the  defendant  while  living,  thus 
making  his  death  operate  as  a  release  of  all  errors.  It  would  be 
difficult  to  find  a  reason,  which  would  give  to  the  party  himself 
a  right  to  have  an  erroneous  judgment  corrected,  and  which 
would  deny  such  right  to  his  personal  representative.  But  such, 
we  are  persuaded,  is  not  the  law.  After  the  writ  of  error  was 
Bued  out  and  the  record  was  returned  to  this  court,  the  action 
was  pending  here.  The  action  was  by  writ  of  error  to  revise 
the  judgment  of  the  Circuit  Court — the  cause  of  action  in  this 
court  is  not  the  alleged  criminal  intercourse  which  Cox  had  with 
the  wife  of  the  plaintiff  below,  hut  the  alleged  errors,  that  inter- 
vened in  the  record  of  the  proceedings  and  rendition  of  judg- 
ment in  the  Circuit  Court  against  Cox,  which  this  court  is  prayed 
to  supervise  and  correct.  This  proceeding  is  a  new  action. 
The  defendant  bnlow  becomes  the  actor  here,  and  the  original 
cause  of  action  has  become  merged  in  the  judgment,  to  reverse 
which  is  the  object  of  the  present  action.  If  then  the  judgment, 
which  is  con)plained  of  as  erroneous,  survives,  the  cause  of  action 
as  to  the  writ  of  error  survives,  and  thus  brings  the  case  within 
both  the  letter  and  spirit  of  the  statute  above  refered  to. — Gregg 
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et  al.  V.  Bethea,  6  Port.  9-18;  Exparte  Norris,  Stodder  &  Co., 
2  Ala.  3S5-7;  Pope  v.  Welch,  at  the  present  term. 

We  liave  carefully  considered  the  several  authorities,  which 
the  counsel  for  the  defendant  in  error  has  collected  and  com- 
mented on,  and  the  several  positions  which  he  has  assumed,  and 
it  is  sufficient  to  observe,  in  reply,  that  the  rule  which  we  here 
assert  has  been  too  long  followed  by  this  court,  now  to  he  depart- 
ed from  ;  that  it  is  the  only  practice  which  would  harmonise  with 
our  statutes,  and  certainly  is  in  furtherance  of  justice.  Our 
opinion  is  that  under  the  agreement  of  the  counsel  on  file,  the 
ivrit  of  error  must  stand  revived  in  the  name  of  Cox's  adminis- 
trator. 

Note  by  Reporter. — After  the  foregoing  opinion  was  de- 
livered on  the  motion  to  revive  the  suit  in  the  name  of  the  admin- 
istrator, the  case  was  argued  on  a  motion  by  the  defendant  to 
strike  the  bill  of  exceptions  from  the  record,  and  on  the  error 
assigned  by  the  plaintiff,  when  the  following  opinion  was  pro- 
nounced : 

PARSONS,  J. — The  motion  to  strike  the  bill  of  exception* 
from  the  record  ought  not  to  prevail.  The  motion  rests  upon 
the  omission  of  the  judge  of  the  court  below  to  note  upon  the 
bill  the  true  date  when  it  was  signed.  The  act  which  was 
approved  December  20th  1844,  required  a  note  of  this  date, 
merely  as  evidence  of  the  fact  that  the  bills  were  signed  during 
the  trial  term,  and  not  after.  Beyond  this  the  Legislature  had 
no  object.  It  is  not  required  by  that  act,  that  bills  of  exception, 
that  were  actually  signed  during  the  trial  term,  shall  avail  nothing, 
if  the  date  be  omitted.  This  case  is  not  like  those  in  which 
this  court  has  held  that  bills  of  exception,  not  having  the  date, 
were  fatally  defective,  under  the  act.  That,  we  would  hold 
again,  unless  the  fact  that  the  bill  was  signed  during  the  term 
clearly  appeared  by  the  record.  But  it  does  appear  distinctly 
by  the  minute  entries  of  the  term,  that  each  of  these  bills  was 
signed  during  the  trial  term. 

The  counsel  of  the  defendant  in  error  contends  that  these 
entries  are  evidence  of  nothing  and  that  this  court  cannot  notice 
them.  It  is  true  that  they  are  not  indispensable,  as  the  bills  of 
exception,  if  dated,  would  have  been  effectual  without  them. 
But  although  not  indispensable,  yet  we  think  they  were  proper 
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entries,  and  that  every  record  of  the  suit  is  more  perfect  with 
than  withoiit  them,  and  therefore  we  unhesitatingly  take  them 
as  evidence  of  the  fact  that  the  bill  was  signed  during  the  term. 
The  motion  is  overruled. 

It  was  proved  on  the  trial  by  one  of  the  witnesses,  thai  he  saw 
the  defendant  beJow  at  the  plaintiffs  house  in  company  with  the 
wife  of  the  latter,  and  the  court,  against  the  objection  of  the  de- 
fendant below,  permitted  the  wimess  to  give,  as  evidence,  his 
own  opinion  relative  to  the  purpose  for  which  the  defendant 
below  was  there.  This  evidence  was  excepted  to,  and  it  was, 
as  we  think,  erroneously  admitted.  For  this,  without  looking 
further  into  the  assignment  of  errors,  the  judgment  is  reversed; 
as  the  plaintiff  in  error  is  now  dead,  and  as  the  cause  of  actiod 
does  not  survive,  the  cause  is  not  remanded. 


JOHNSON  vs.  THWEATT. 

.  Where  the  court  cannot  clearly  sec  that  a  deed  is  fraudulent  on  ite  face,  j 
it  may  submit  to  the  consideration  of  the  jury,  as  veil  the  suspicious  pro»  , 
Tisions  of  the  deed,  as  the  evidence  that  may  be  adduced  to  explain  them,' 
or  to  sho-w  the  fraudulent  intent;  but  if  it  be  apparent  from  the  deed  itsetf** 
tliat  the  object  and  design  of  its  execution  were  to  hinder,  delay,  and  de- 
fraud creditors,  the  court  is  bound  to  pronounce  it  null  and  void. 

.  L.,  being  largely  indebted,  and  having  taken  judgments,  that  had  been 
rendered  against  him,  to  the  Supreme  Court  for  delay  merely,  executed  to 
D.  a  deed  of  trust,  to  secure  the  payment  of  a  debt  of  one  hundred  and  ^ 
fifty  dollars  due  by  him  to  C,  and  to  indemnify  C.  and  another  as  his  sure-   ' 
tics  on  certain  debts,  some  of  which  were  due,  and  others  running  to  matu- 
rity.    The  property  conveyed  was  of  much  greater  value  than  the  aggre- 
gate of  t&o  dehtB  intended  to  be  secured,  and  consisted  of  land,  slaves, 
horses,  cattle,  cotton,  lumber,  house-hold  and  kitchen  furniture,  and  %  " 
«tock  of  goods,  together  with  all  the  debts  due  the  grantor,  by  note  or  ac- 
count, and  amounting  to  more  than  seven  thousand  dollars.     The  deed  pro- 
vided that  L.  should  remain  in  the  possession  of  all  the  property,  both  real 
and  personal,  including  the  debts,  and  take  the  profits  thereof  to  his  own 
use,  until  default  should  be  made  in  the  payment  of  the  debt  due  to  C. 
or  until  C.  and  his  co-surety  should  be  conipflled  by  law  to  pay  any  of  the 
debts  for  which  they  were  Imund,  upon  the  happening  of  either  of  vhkkj. 
«OQtingcnoie8,  D.  was  authorised  to  sell  for  crsb  all.cr  as  much  of  the  fK- 
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perty  as  might  be  sufficient,  first  giving  twelve  months  notice  of  such  sale, 
and  from  the  proceeds  to  pay  the  debt  due  to  C,  or  such  part  thereof  as 
remained  unpaid,  and  also  such  sums  as  C.  and  his  co-surety,  or  either  of 
them,  had  been  compelled  to  pay,  and  the  surplus,  if  any,  after  defraying 
the  expenses  incurred  in  the  execution  of  the  trust,  was  to  be  paid  over  to 
L.,  the  grantor.  Held — That  the  deed,  as  against  the  creditors  of  L.,  is 
fraudulent  and  void  on  its  face. 

8.  A  purchaser  is  chargeable  with  notice  of  every  deed,  which  constitutes  a 
necessary  link  in  his  chain  of  title,  and  if  any  such  deed  be  clearly  fraudu- 
lent on  its  face,  he  is  not  entitled  to  protection  as  a  bona  fide  purchaser 
without  notice. 

4.  A  deed  for  land,  fraudulent  on  its  face  as  against  creditors,  being  void,  a 
judgment  afterwards  rendered  against  the  grantor  creates  a  lien,  of  which 
a  subsequent  purchaser  from  the  grantee,  and  those  claiming  under  him,  are 
chargeable  with  notice,  in  the  same  manner,  as  if  the  ptirchase  had  been 
made  directly  of  the  original  grantor. 

Error  to  the  Circuit  Court  of  St.  Clair.  Tried  before 
the  Hon.  Thos.  A.  Walker. 

KicE  &  Morgan,  for  the  plaintiff  in  error. 

J.  B.  Martin,  for  the  defendant. 

DAIIGAN,  C.  J. — This  was  an  action  of  trespass  to  try 
title^j  to  a  tract  of  land,  described  in  the  pleadings.  Upon  the 
trial,  the  plaintiff  took  a  bill  of  exceptions,  and  the  cause  is 
brought  here  by  writ  of  error.  The  title  of  both  parlies  may  be 
briefly  stated.  The  plaintiff  recovered  a  judgment  against 
Robert  Lawson,  on  the  Sth  day  of  November  1S30,  for  a  sum 
over  two  thousand  dollars,  on  which  an  alias  execution  issued 
the  2d  of  April  1S47,  and  the  land  in  controversy  was  levied 
upon  and  sold  by  the  sheriff,  as  the  property  of  Lawson,  and 
the  plaintiff  became  the  purchaser.  On  the  same  day  that  the 
judgment  was  rendered,  to-wit,  the  8ih  of  November  1830, 
Robert  Lawson  conveyed  the  land  and  other  property  by  deed 
of  trust  to  Dill,  to  secure  Joel  Chandler  in  the  payment  of  a 
note  of  one  hundred  and  fifty  dollars,  and  further  to  secure  from 
loss  said  Chandler  and  Daniel  Coleman,  who,  with  others,  had 
become  security  for  Lawson  for  the  payment  of  several  debts, 
some  of  which  were  due  and  others  running  to  maturity.  Dill 
resigned  the  trust,  and  Baker,  who  was  appointed  trustee  in  his 
stead,  sold  the  land  in  the  year  1833  to  Beavers,  who,  in  1835, 
sold  it  to  the  defendant.     These  sales  appear  to  have  beea 
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made  for  a  valuable  consideration,  and  without  any  actual  frau- 
dulent intent.  This  statement  of  the  respective  titles  gives  rise 
to  two  questions:  First,  whether  the  deed  of  trust  from  LavvsoQ 
to  Dill  is  fraudulent  upon  its  face ;  and,  secondly,  whether  the 
defendant  is  chargeable  with  notice  of  the  fraud.  The  deed 
conveys  the  land  in  controversy,  two  female  slaves,  five  horses, 
a  stock  of  cattle  and  hogs,  thirty  thousand  pounds  of  cotton, 
some  lumber,  all  the  grantor's  house-hold  and  kitchen  furniture^ 
together  with  a  stock  of  goods,  and  all  the  debts  due  the  grantor 
by  notes,  and  for  the  sale  of  goods,  a  schedule  of  which  is  at- 
tached to  the  deed,  and  amount  to  more  than  seven  thousand 
dollars,  in  trust  to  secure  Joel  Chandler  in  the  payment  of  his 
debt  of  one  hundred  and  fifty  dollars,  and  to  protect  Chandler 
and  Coleman  against  liability,  as  the  securities  of  Lawson  on 
the  debts  enumerated  in  the  deed,  the  judgment  through  which 
tlie  plaintiff  claims  not  being  one  of  them.  The  deed  then 
provides,  that  Lawson  should  remain  in  possession  of  all  the 
property,  both  real  and  personal,  as  well  as  of  the  debts,  and 
take  the  profits  thereof  to  his  own  use,  until  default  should  be 
made  in  the  payment  of  the  debt  due  to  Chandler  of  one  hun- 
dred and  fifty  dollars,  or  until  Coleman  and  Chandler,  or  one 
of  them,  should  be  compelled  by  law  to  pay  any  of  the  debts 
for  which  they  were  bound  as  Lawson's  securities ;  and  after 
such  default  in  the  payment  of  the  debt  due  to  Chandler,  or  af- 
ter Chandler  and  Coleman  were  compelled  by  law  to  pay  any 
of  the  grantor's  debts  for  which  they  were  bound.  Dill  was  au- 
thorised to  sell  all  the  property,  real  and  personal,  together  with 
all  the  debts  named  in  the  schedule,  for  cash, or  such  part  thereof 
as  he  might  deem  sufficient,  Jirst  giving  twelve  months  notice 
of  the  time  and  place  of  sale,  and  from  the  proceeds  thereof  to 
pay  all  of  said  debt  to  Chandler  of  one  hundred  and  fifty  dol- 
lars, or  so  much  thereof  as  remained  unpaid,  and  also  such 
sums  as  Chandler  and  Coleman,  or  either  of  them,  had  been 
compelled  to  pay,  and  the  surplus,  if  any,  was  to  be  returned  to 
the  grantor,  after  defraying  the  expenses  of  executing  the  trust. 
Lawson,  Dill,  Chandler  and  Coleman  signed  the  deed,  but  no 
one  else,  nor  does  it  appear  that  any  other  creditors  named  in 
the  deed  ever  assented  to  it.  These  are  the  material  features 
of  the  deed,  which  present  the  question,  whether  it  is  fraudu- 
leot  and  void  as  against  the  creditors  of  the  grantor. 
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Every  conveyance,  whether  it  be  in  ihe  nature  of  an  assign- 
ment or  a  mortgage,  must  be  void  in  law,  if  the  deed  shows  up- 
on its  face  that  the  design  and  intention  of  the  grantor  was  to' 
binder,  delay  and   defraud  his  creditors.     To  hold  otherwise 
would  be  to  disregard  the  commands  of  the  Statute. —  Clay's 
Dig.,  254.     But  it  is  often  a  question  of  intrinsic  difficulty  16 
determine  from  the  terms  of  the  deed  itself  whether  it  is  con- 
clusively fraudulent,  or  whether  its  provisions,  though  some- 
what suspicious,  may  not  be  consistent  with  good  faith.     If  the 
provisions  of  the  deed  be  of  the  latter  character,  and  the  court 
cannot  clearly  see,  by  an  examination  of  it,  the  intent  to  defraud 
creditors,  it  may  submit  the  question  of  intent  to  the  jury,  who 
will  take  into  consideration,   not  only  such  suspicious  provis- 
ions, but  also  the  evidence  that  may  be  offered  to  explain  them,, 
as  well  as  that  to  fix  the  fraudulent  intent  on  the  deed. — Ber-. 
gin  V.  Bergin,  i  Ired.  4-53.     But  when  it  is  apparent  from  the 
deed  itself,  that  the  object  and  intent  of  its  execution  was  to 
hinder,  delay,  and  defraud  creditors,  the  court  has  but  the  one 
duly  to  perform;  that  is,  to  declare  it  null  and  void.     After  the 
best  examination  we  have  been  able  to  bestow  upon  the  instru- 
ment before  us,  we  are  constrained  to  hold  that  such  must 
have  been  the  intention  of  Lawson,  the  grantor.     We  do  not, 
however,  intend  to  place  our  opinion  upon  any  one  term  or  pro- 
vision of  the  deed,  and  to  declare  that  this  term,  or  provision, 
will  render  void  this,  and  all  other  deeds  which  may  contain  it. 
But  our  opinion  is  founded   upon  the  whole  instrument,  and 
combining  all  the  objectionable  features  together ;  for  when  this 
is  done,  the  fraudulent  character  of  the  deed  cannot  be  mista- 
ken.    First,  it  is  apparent  from  the  deed  itself,  that  the  grantor 
was  deeply  indebted  ;  some  of  the  debts  had  gone  into  judg- 
ment and  been  carried  to  the  Supreme  Court  for  delay,  but  no 
liens  at  the  time  of  its  execution  existed  against  the  properly ; 
the  deeds  conveys  property  and  debts,  in  value  and  amount 
much  more  than  is  sufficient  to  pay  all  the  debts  owing  by  the 
grantor,  and  which  were  enumerated  and  intended  to  be  secured 
by  the  deed;  the  grantor  reserves  to  himself  the  possession,  use 
and  profits  of  all  the  property,  as  well  the" merchandize  and 
debts,  as  the  other  personal  and  real  estate,  and  the  law  day 
of  the  deed  is  fixed  at  no  certain  time;  and  if  the  small  debt 
of  one  hundred  and  fifty  dollars  was  paid,  then  there  could  be 
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no  default  unlil  Chandler  and  Coleman,  or  one  of  them,  had 
been  compelled  under  legal'  process  to  pay  some  of  the  debts 
for  which  they  were  security.  Let  us  examine  these  provis- 
ions. The  use  and  profits  of  all  the  property,  until  default, 
were  reserved  to  the  grantor.  What,  in  the  meantime,  was  to 
become  of  the  merchandize  on  hand?  It  would  be  unreason- 
able to  suppose  it  was  not  intended  that  it  should  be  sold;  and 
if  so,  the  money  received  from  the  sale  would  come  into  the 
hands  of  the  grantor,  and  there  is  no  express  provision  in  the 
deed  that  he  should  account  therefor  to  the  trustee.  It  must 
be  presumed,  also,  that  it  was  not  the  intention  of  the  parlies 
that  the  grantor  should  refuse  to  collect  the  debts,  if  pay- 
ment could  be  received;  he  must  have  reserved  the  posses- 
sion of  them  for  that  purpose.  He  then  retains  the  full  use  and 
control  of  all  the  effects  assigned,  uniil  his  securities  should  be 
compelled  by  law  to  pay  the  debts  enumerated  in  the  deed,  and 
even  when  this  event  should  happen,  the  trustee  could  not  sell 
until  he  had  given  twelve  months  notice  by  advertisement.  This 
latter  provision,  in  connection  with  the  others,  and  the  charac- 
ter of  a  large  portion  of  the  property  conveyed  by  the  deed, 
fixes  upon  it  the  intention  to  hinder,  delay  and  defraud  the  cred- 
itors of  the  grantor.  Why  require  notice  of  the  time  and  place 
of  sale  to  be  given  for  twelve  months?  We  can  give  no  other 
answer  than  this,  that  the  grantor  might  be  enabled  from  the 
proceeds  of  the  debts  and  goods  to  pay  off  the  debts  named  in 
the  deed,  and  reserve  the  property  to  himself;  or,  if  this  could 
not  be  done,  then  to  have  the  use  and  profits  of  the  property,  at 
least  until  the  time  of  sale.  But  another  view  is  presented: 
Suppose  the  debt  of  one  hundred  and  fifty  dollars  to  Chandler 
paid  at  maturity,  and  which  would  seem  an  easy  matter,  from 
the  quantity  of  goods  and  debts  left  by  the  deed  in  the  posses- 
sion of  Lawson,  and  of  which  he  had  the  control  and  the  use, 
and  then  suppose  Chandler  and  Coleman  could  not,  or  were 
not  compelled  by  legal  process  to  pay  the  debts  for  which  they 
were  security,  when  could  the  trustee  sell?  Never;  and  thus 
the  grantor  would  be  left  in  the  quiet  and  undisturbed  posses- 
sion of  the  property.  Provisions  leading  to  such  results,  when 
grouped  together,  fix  upon  the  face  of  the  deed  the  impress  of 
fraud — a  premeditated  design  to  hinder  and  delay  creditors,  and 
must  render  it  void.  It  is,  however,  iosisted  that  deeda  have 
49 


746  ALABAMA. 


Johnson  v.  Tliwentt. 


been  sustairied  by  ihls  court,  the  ftaltires  of  which  were  equally 
as  objectionable  as  those  in  the  dee<J  under  consideration,  and 
we  are  refereil  to  the  cases  of  Elms  v.  Sutherland,  7  Ala.  2G2, 
and  Dubose  v.  Dubose,  ib.  235.  But  we  thrnk  there  is  a 
marked  disilnc  tion  between  those  cases  and  the  ease  now  be- 
fore us.  Ii>  the  case  of  Ehns  and  Southerland,  the  deed  was 
to  a  trustee  to  seeure  certain  creditors,  some  of  whose  debts 
were  due  and  others  were  running  to  maturity;  snd  k  provided 
thai  the  grantor  should  retain  possession  of  the  property,  until 
the  day  fixed  thereby  for  the  sale,  which  was  liie  first  of  April 
1S45,  but  the  profits  arising  from  the  property,  from  the  date 
of  the  deed,  wliich  was  executed  the  14ih  day  of  April  1842, 
were  to  be  appropriated  to  the  payment  of  the  debts.  Here 
the  lime  of  the  sale  was  fix^d,  and  the  deed  devoted  all  the 
property,  as  well  as  tiie  profiis^  to  the  payment  of  the  debts.  In 
the  case  of  Dubose  v.  Dubose^  the  deed  authorised  the  trustee 
to  sell  as  soon  as  it  inij;ht  become  necessary  to  protect  any  of 
the  parties  intended  to  be  secured  by  it,  or  on  the  request 
of  all,  07  cither  of  than.  The  trustee  was  also  authorised  to 
take  immediate  possession  of  all  the  property,  and  to  apply  the 
profits  arising  therefroin  to  the  paynoent  of  the  debts*  Neither 
of  these  deeds  bore  conclusive  evidence  trpow  thei*  foee  of  the 
iiitentto  defraud  .the  ciediiors  of  the  grantor;  andl  do  not  in" 
tend  to  lay  down  any  fixed  rule  and  say,  that  a  partlcmlar  pro^ 
vi-sion  or  feature  in  a  deed  shall  in  all  cases  be  deemed  conclu- 
sive evidence  of  fraud,  when  the  deed  is  not  a  general  assFgn- 
nient  for  the  benefit  of  creditors,  but  is  intended  as  a  security 
for  particular  debts,  or  lo  protect  particular  individuals.  All  I 
intend  to  h^^y  is  this;  that  if  from  the  whole  deed  the  intent  to 
defraud,  hinder,  and  delay  the  creditors  of  the  grantor  is  mani- 
fest; if  the  ujind  can  come,  by  a  course  of  reasonable  argu- 
ment, to  no  other  conclusion,  the  court  is  bound  to  pronounce 
the  deed  fraudulent  and  void;  and  when  we  read  the  deed  be- 
fore us  and  consider  the  character  of  ihe  effects  conveyed  there- 
by, the  propriety,  and  even  necessity,  of  converting  some  of 
them  into  money,  as  well  as  to  collect  the  debts  that  were  due, 
the  right  reserved  to  the  grantor,  under  the  provisions  of  the 
A^ed,  to  the  possession  of  those  funds  and  all  the  profits  arising 
from  the  property,  the  postponement  of  the  right  of  the  trustee  to 
sell  until  the  securities  had  been  compelled  by  legal  process  to 
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pay  the  debis ;  and  even  then  requiring  the  trustee  to  give 
twelve  months  notice  before  the  sale,  we  cannot  come  to  an)' 
oilier  conclusion;  than  that  the  grantor  intended  by  the  ex- 
ecution of  the  deed  to  hinder,  delay  and  defraud  his  credi- 
tors. 

The  next  question  we  propose  to  examine  is,  whether  the 
defendant  is  chargeable  with  notice  of  the  fraud.  The  princi- 
ple is  well  settled,  that  when  a  purchaser  cannot  make  out  his 
title  but  by  a  deed  which  leads  him  to  another,  he  cannot  be  a 
purchaser  without  notice  of  this  other  deed,  and  of  course  of 
all  its  provisions.  A  purchaser  has  the  right  to  call  for  and 
examine  the  chain  of  title  to  the  land  he  is  about  to  purchase  ; 
tind  if  lie  neglects  to  do  this  and  purchases  without  seeing  the 
deeds,  tl)rough  wliich  he  is  to  receive  title,  it  is  his  own  folly; 
in  the  language  of  the  authorities,  it  is  crasa  ncgUgcntia,  and 
lie  cannot  protect  himself  from  the  consequences  of  notice,  by 
insisting  upon  his  own  folly,  or  neglect. — Marr  v.  Bennett.  2 
Ch. Cases,  246;  Thompson  v.  Blair,  3  Murphy,  591;  2  Brown's 
Ch.  Cases,  291;  1  Yerg.  .306 ;  I  Story  Eq.,  §  400,  page  427. 
The  defendant  is,  therefore,  chargeable  with  notice  of  the  deed 
of  trust;  for  he  derives  title  under  it,  and  consequently  with  no- 
tice that  it  was  fraudulent  and  void  against  the  creditors  of  the 
grantor.  But  it  is  contended  that  the  construction  of  the  deed 
is  a  question  upon  which  different  minds  might  come  to  differ- 
ent conclusions,  and  in  this  case,  the  purchasers  may  have  in 
fact  believed  that  the  deed  was  valid,  and  without  any  fraudu- 
lent intent  whatever  on  the  part  of  the  grantor.  I  feel  the  force 
of  this  argument.  But  after  the  best  reflection  that  1  can  be- 
stow upon  the  question,  I  am  constrained  to  hold  that  all  who 
claim  through  a  fraudulent  deed,  when  the  fraud  is  apparent  on 
the  face  of  the  instrument,  must  be  charged  with  notice  of  the 
fraud,  otherwise  we  could  lay  down  no  rule  upon  the  subject, 
and  in  determining  whether  one  was  chargeable  with  notice  or 
not,  we  should  have  to  take  into  consideration,  perhaps,  the 
mental  capacities  of  those  sought  to  be  charged  with  notice. 
Judge  Story  says  that  a  mistake  of  law  in  the  construction  of  a 
deed  cannot  discharge  a  purchaser  from  the  leg  il  consequences 
of  notice;  yet  there  may  be  a  case  of  such  doubtful  equity, 
lUHJer  the  circumstances,  that  it  ought  not  to  be  enforced  against 
•uch  a  purchaser. —  1   Story  Eq.,  ^  400,   page  430.     Now  1 
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will  not  say  that  a  purchaser  shall  be  charged  with  a  notice  of 
the  fraud,  if  the  provision  of  the  deed  merely  throws  suspicioa 
upon  the  transaction,  which  is  capable  of  being  explained  by 
proof,  and  thus  shown  to  be  consistent  with  good  faith;  that 
question,  however,  is  not  before  us.  But  when  the  impress  of 
fraud  is  conclusively  fixed  upon  the  deed,  from  its  own  provis- 
ions, a  purchaser  cannot  escape  from  the  consequences  of  no- 
lice.  It  is  also  contended,  that,  as  the  deed  itself  does  not 
show  that  the  plaintiff' was  a  judgment  creditor  of  Lawson-  at 
the  time  of  the  sale  by  the  trustee,  the  defendant  had  no  notice 
of  the  judgment,  and  his  title  cannot  be  affected  by  it.  But  as 
the  deed  is  fraudulent  against  creditors,  as  to  them  it  is  void, 
and  the  judgment  created  a  lien  on  the  land  from  the  time  of 
iis  rendition;  and  the  purchaser  being  charged  with  notice  of 
the  fraud,  must  also  be  charged  with  notice  of  all  judgment 
liens  on  the  land,  at  the  time  of  his  purchase,  in  the  same  man- 
ner as  if  he  bad  purchased  directly  of  Lawson.  In  reference 
to  the  question  whether  the  lien  of  the  judgment  was  lost  by 
lapse  of  time,  and  what  would  be  the  consequences,  if  it  was, 
we  need  only  say,  these  questions  were  not  raised  in  the  court 
below,  nor  are  they  presented  by  the  bill  of  exceptions  for  our 
revision.  In  conclusion,  it  may  be  remarked,  that  although 
this  deed  was  before  this  court,  in  the  case  of  Cunningham  and 
Johnson,  1  Ala.  247,  the  cause  did  not  go  off  upon  the  con- 
struction of  it,  and  the  remark  made  by  the  judge  in  reference 
to  it  shows  clearly  that  the  provisions  of  the  deed  had  not  been 
considered  by  the  court. 

Let  the  judgment  be  reversed  and  the  cause  remaoded^ 


Chilton,  J.,  not  sitting. 
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1.  WheVe,  in  an  action  to  recorer  the  purchase  money  of  three  slaves,  sold  by 
the  plaintiff  to  the  defendant,  issue  is  joined  on  the  plea  of  failure  of  consid- 
eration, proof  that  the  plaintiff  had  offered  them,  within  twelve  months 
immediately  preceding  the  sale,  at  three  hundred  and  fifty  dollars  less  than 
he  sold  them  for  to  the  defendant,  is  I'elevant,  as  in  some  degree  conducing 
to  show,  especially  in  connection  with  other  evidence,  that  one  of  the  slaves 
was  unsound  at  the  time  of  the  sale. 

2  The  declarations  of  a  slave,  when  sick,  relative  to  the  symptoms  and  nature 
of  the  disease  under  which  ho  is  laboring,  whether  made  to  a  physician  or 
other  person,  are  admissible  as  original  evidence. 

Error  to  the  Circuit  Court  of  Dallas.  Tried  before  tlve 
Hon.  N.  Cook. 

The  plaintiff  sued  the  defendant  in  error  on  a  note  given  for 
the  purchase  money  of  tliree  slaves,  which  were  sold  by  the 
former  to  the  latter,  with  warranty  of  soundness.  The  case  was 
tried  on  issues  formed  upon  the  pleas  of  non-assumpsit  and  fail- 
ure of  consideration.  The  points  raised  by  the  bill  of  excep- 
tions will  be  understood  from  the  opinion. 

Evans,  for  the  plaintiff  in  error. 

Lapsley  &  Hunter,  for  the  defendant. 

PARSONS,  J. — 1.  The  court  permitted  the  defendant  to 
prove  by  Mr.  Saunders,  that  the  plaintiff  had  offered  to  sell  the 
three  slaves  to  him,  the  witness,  in  May  1S4G,  at  the  price  of 
seventeen  hundred  and  fifty  dollars,  and  to  this  evidence  the 
plaintiff  excepted.  This  was  less  by  three  hundred  and  fifty 
dollars,  than  the  price  at  which  they  were  sold  to  the  defendant, 
in  March,  1847.  This  circumstance  may  have  conduced  in 
some  degree,  especially  with  other  evidence,  to  prove  that  one 
of  the  slaves,  Miriin,  was  unsound,  and  wc  think  there  was  no 
error  in  admitting  the  evidence. 

2.  The  slaves  had  been  for  some  time  in  the  possession  of 
Mr.  Saunder.s.  and  he  proved  that  Martin  was  sick  for  about 
two  days,  in  July  1846.  The  defendant  then  asked  the  witness 
to  state  of  what  the  slave  complained,  while  confined  by  sick- 
ness, respecting  his  pains,  symptoms,  &c.,  and  the  court,  against 
the  objection  of  the  plaintiff,  permitted  the  witness  to  answer  the 
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question,  and  he  stated  that  he  complained  of  pain  in  bis  bead, 
back  and  knees,  and  said  he  was  sick  all  over,  and  to  this  evi- 
dence the  plaintiff  also  excepted.  This  witness  was  not  a  phy- 
sician. 

The  question  is  ivhelher  the  slave's  declarations  relative  to 
his  symptoms,  &c.,  were  admissible  evidence.  The  case  of 
Turney  v.  Knox,  7  Monr.  8S,  is  not  at  hand,  but  it  is  briefly 
stated  by  the  court  in  Mauldin  &  Terrell  v.  Mitchell,  14  Ala. 
814,  thus — the  declarations  of  a  negro  were  judged  inadmissible, 
because  he  was  an  incompetent  witness;  it  was,  however,  held, 
tiiat  they  might  be  received  in  connection  with,  and  as  the  foun- 
dation of  the  opinion  of  a  physician,  to  whom  the  communica- 
tion was  made.  Other  cases  were  cited  also  in  Mauldin  & 
Terrell  v.  Mitchell,  but  none  going  so  far  as  Turney  v.  Knox, 
which  qualified  and  limited  the  general  rule  as  to  such  declara- 
tions, because  the  p;irty  making  them  was  an  incotnpetent  wit- 
ness. The  general  rule  is,  thai  whenever  the  bodily  or  mental 
feelings  of  an  individual  are  material  to  be  proved,  the  usual 
expression  of  sur-h  feelings,  made  at  the  time  in  question,  aie 
original  evidence.  So,  also,  the  representation,  by  a  sick  per- 
son, of  the  nature,  symptoms  and  effects  of  the  malady,  under 
which  he  is  laboring  ui  the  time,  are  received  as  original  evi- 
dence, whether  made  to  a  medical  attendant  or  any  other  person, 
though  not,  in  the  latter  case,  of  so  much  weight. — 1  Greenl. 
Ev.,  J  78  S  109.  In  all  such  cases  the  weight  or  credit  due  to 
the  evidence  is  a  question  for  the  jury,  to  be  determined  in  view 
of  the  attending  circnmstances.  But  I  do  not  think  that  such 
representations  are  inadmissible  as  evidence,  because  the  indi- 
vidual making  them  was  incompetent  as  a  witness  in  the  cause. 
Its  admissibility  is  said  to  stand  upon  the  doctrine  o( res gcsfcc, 
{2  Phil.  Ev.,  577;  Cow.  &  Hill's  notes,  note  447,)  as  well  as 
upon  the  necessity  of  the  case. 

In  Aveson  v.  Lord  Kinnaird  and  others,  6  East.  188,  the 
defendants,  on  the  22d  Nov.  1802,  insured  the  life  of  the  plain- 
tiff's wife,  then  warranted  in  good  health,  and  the  plaintiff  brought 
his  action  on  the  policy.  The  defendants  pleaded  that  siie  was 
not  in  good  health,  &c.  The  defendants  proved  by  one  Susan- 
nah Lee  that  she  visited  Mrs.  Aveson  and  found  her  in  bed  sick, 
and  that  she  then  made  representations  relative  to  the  slate  of 
her  health  at  the  lime  and  previously,  extending  back  to  the  time 
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when  she  went  to  Manclies'.er,  to  obtain  the  ceiiificate  of  her 
fieahh,  with  a  view  to  the  insurance.  The  question  was  whether 
these  representations  were  evidence,  and  they  were  adinilted, 
and  properly  admitted  as  all  the  judges  ihoughi.  Lord  Ellen- 
borough  said:  "No  confidence  has  been  violated,  nothing  ex- 
tracted from  the  bosom  of  the  wife  which  was  confided  thereby 
the  husband  ;  but  the  question  being,  what  was  the  state  of  her 
own  health  at  a  certain  period,  a  witness  has  been  received  to 
relate  that  which  has  always  been  received  from  patients  to 
explain  her  own  account  of  her  being  found  in  bed  at  an  unusual 
hour  with  the  appearance  of  being  ill.  She  said  it  was  of  some 
duration,  several  days.  She  assigned  her  going  to  Manchester 
as  a  period  when  she  was  laboring  much  under  the  disoriler. 
Then  if  inquiries  of  patients  by  medical  men  with  the  answers  to 
them  are  evidence  of  the  state  of  health  of  paiier.ts  at  the  time, 
this  must  be  evidence."  He  adds,  among  other  things,  thai 
such  evidence  must  be  resorted  to  from  (he  very  nature  of  the 
thing.  Gross,  J.,  concurred  and  said  it  was  the  best  evidence 
the  nature  of  the  case  afforded.  Taking  all  she  said,  it  showed 
her  owu  opinion  of  the  state  of  iier  healih  buck  lo  the  time  of 
the  insurance,  and  on  that  ground  he  ihou'^ht  it  was  evidence. 
Lawrence,  J.,  also  concurred  and  said  :  "As  to  the  general 
ground  of  objection  to  the  evidence  as  hearsay,  ii  is  in  every 
day's  experience  in  actions  of  assault  that  what  a  man  has  saiJ 
of  himself  to  his  surgeon  is  evidence  to  show  what  he  suffered 
by  reason  of  the  assault.  The  wife  was  found  in  bed  at  an  unu- 
sual time;  she  complained  of  illness,  and  naturally  answered  her 
friend's  inquiries  by  describing  how  long  her  health  had  been 
bad,  and  she  carried  it  to  a  period  antecedent  lo  her  examination  by 
the  surgeon  at  Manchester,"  and  it  was  admitted  for  this  purpose. 

There  was  another  ground  upon  which  the  court  also  thought 
the  evidence  was  admissible,  but  it  is  not  necessary  to  state  it; 
for  they  all  thought  it  admissible  on  the  first  ground,  although 
the  declarations  were  not  (nade  to  a  physician. 

In  the  case  of  Miss  Goodwin  v.  Hjrrison,  I  Root's  Rep.  80, 
the  plaintiff  brought  an  action  against  the  defendant  for  giving 
her  a  dose  in  some  toddy.  On  (he  trial  the  plaintiff's  mother 
was  offered  as  a  witness  lo  testify  what  ii)e  daughter's  complaints 
were  when  she  first  saw  her  the  next  morning,  after  the  affair 
happened,  and  what  she  said  about  it.     This  was  objected  lo  as 
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bein;;  hearsay  from  ihe  plaintiff  and  therefore  not  admissible;  but 
by  the  court,  the  mother  was  allowed  to  relate  what  the  plaintiff 
lold  her  the  next  morning  when  she  first  saw  her,  as  being  an 
exceptioti  from  the  general  rule,  founded  upon  the  necessity  of 
the  case.  Now  a  wife  is  not  a  competent  witness  against  her 
husband,  but  her  representations  made  when  sick  about  her  dis- 
ease, its  duration,  &c.,  are  evidence  against  him.  A  party  as- 
saulted and  injured  is  not  a  competent  witness  in  his  own  action, 
to  prove  the  nature  and  extent  of  his  suffering,  yet  his  represen- 
tations of  them  to  his  surgeon,  made  while  he  was  suffering,  are 
evidence  for  him  in  his  action.  Neither  was  Miss  Goodwin  a 
competent  witness  to  prove,  in  her  own  suit,  her  injury  from  the 
dose,  but  her  declarations  about  it  to  her  mother,  made  while 
she  was  suffering  from  the  dose,  as  I  infer  from  the  case,  were 
evidence  for  her.  The  admissibility  of  such  declarations,  there- 
fore, does  not  rest  upon  the  ground  that  the  party  making  them 
was  a  competent  witness,  but  whether  upon  the  doctrine  of  res 
gestcB,  the  nature  or  necessity  of  the  case,  the  competency  of  the 
party  as  a  witness  is  immaterial.  We  think  there  was  no  error 
in  admitting  the  negro's  declarations  v\iih  respect  to  liis  sick- 
ness, as  proved  by  Mr.  Saunders.  They  were  to  be  carefully 
weighed  by  the  jury. 

3.  As  to  the  next  point,  it  follows  th?t  there  was  no  error  in 
admitting  the  negro's  declarations  afterwards  made  to  his  phy- 
sician. 

Let  the  judgment  be  affirmed. 


POOL,  Adm'r,  is.  hodnett  &  HAYS. 

1.  Whore  an  administrator  sells  property,  •ffliich  has  come  into  his  hands  as 
assets  of  the  estate,  in  confoi-mity  with  the  requirements  of  the  statute,  the 
purchaser,  in  the  aljsence  of  a  warranty,  express  or  implied,  and  of  fraud, 
either  in  representation  or  concealment,  cannot  resist  the  payment  of  the 
purchase  money,  on  the  ground,  that  he  has  been  dispossessed  of  the  property 
since  the  sale,  under  a  title,  paramount  to  that  of  the  intestate,  and  cf 
vrluch  he  had  notice  at  the  time  of  his  purchase. 
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2.  Nor,  in  such  case,  can  the  right  of  the  administrator  to  recover  be  affected 
by  the  fact,  that  the  holdei*  of  the  superior  title  was  present  at  the  sale  and 
made  statements  which  induced  the  purchase,  it  not  appearing  that  there 
was  any  collusion  between  him  and  the  administrator. 

Error  to  the  Circuit  Court  of  Chambers.  Tried  before  the 
Hon.  E.  Pickens. 

Heflin,  for  the  plaintiff  in  error.    ■ 
Baugh,  for   the  defendant. 

CHILTON,  J.— The  plainiifFin  error  sued  the  defendants 
in  the  Circuit  Court  of  Chambers  county,  to  recover  the  amount 
of  twelve  notes,  for  forty-five  dollars  each,  and  one  for  thirty-six 
dollar.?,  executed  by  the  defendants  and  payable  to  the  plaintiff, 
as  administrator  of  the  estate  of  Martha  Brewer.  Pleas  were 
interposed,  impeaching  the  consideration  of  the  notes  as  having 
failed,  and  upon  the  ground  of  fraud.  There  was  a  verdict  and 
judgment  for  the  defendants  below,  to  reverse  which  the  plaintiff 
has  prosecuted  his  writ  of  error  to  this  court. 

Upon  the  trial,  a  bill  of  exceptions  was  sealed,  from  which  it 
appears  that  the  notes  sued  on  were  given  for  the  price  of  a  negro 
woman  sold  by  the  plaintiff,  as  an  asset  of  the  estate  of  Martha 
Brewer,  deceased,  and  which  he  had  returned  as  property  of 
said  estate  in  his  inventory  thereof;  (hat  said  sale  was  regularly 
made  by  an  order  of  the  Orphans'  Court  of  Randolph  county, 
from  which  the  plaintiff  derived  his  appointment,  and  in  a  public 
manner,  at  auction,  as  required  by  the  statutes  ;  that  at  the  time 
said  slave  was  offered  for  sale,  one  James  O'Neal  was  present 
and  forbid  such  sale,  stating  publicly  that  he  was  the  representa- 
tive of  the  estate  of  Edwin  O'Neal  deceased,  and  would  claim 
the  slave  for  the  benefit  of  said  estate ;  that  the  plaintiff  thereupon 
directed  the  crier  oTthe  property  to  proceed  with  the  sale;  and 
that  pending  the  sale,  said  O'Neal  publicly  stated  that  he  did 
not  wish  the  claim  set  up  by  him  for  the  estate  of  Ed- 
win O'Neal  to  injure  the  sale  of  the  property,  that  he  wanted 
the  slave  to  bring  her  full  value,  and  that  he  would  look  to  the 
administrator,  and  hold  him  responsible  for  the  proceeds  of  the 
sale.  Shortly  after  the  sale,  Hodnett,  who  became  the  pur- 
chaser, having  tjirned  the  slave  over  to  Hays,  his  son-in-law, 
James  O'Neal  commenced  his  action  of  detinue,  as  administra- 
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tor  of  Edwin  O'Neal's  estate,  and  succeeded  in  oblaiuing  a  judg- 
ment for  the  recovery  of  the  slave,  or  six  hundred  dollars,  her 
alternate  value,  which  judgment  Hays  satisfied  by  paying  the 
money.  It  was  also  made  to  appear  that  the  plaintiff  in  this 
action  was  notified  of  the  pendency  oftiie  suit  against  Hays,  and 
that  the  same  had  afterwards  terminated  in  a  judgment  as  above 
set  forth.  The  said  slave  was  proved  to  have  been  in  posses- 
sion of  Mrs.  Brewer,  in  the  State  of  Georgia,  from  tlie  year  1S31 
to  1837  or  1S3S,  when  she  removed  to  this  State,  bringing  said 
slave  with  her,  and  retaining  the  continued  possession  and  exer- 
cising acts  of  ownership  over  her  until  early  in  1844  or  1845, 
when  Mrs.  Brewer  died,  and  thereupon  said  slave  with  others 
went  into  the  possession  of  the  plaintiff,  as  her  administrator, 
and  was  sold  as  the  property  of  said  estate  at  the  same  time  the 
others  were  sold.  The  proof  further  tended  to  show  that  when 
the  slave  was  offered  for  sale,  the  plaintiff  publicly  made  known 
to  all  persons  present,  and  in  the  hearing  of  the  defendant.  tha,t 
he  was  only  selling  the  slave  as  administrator,  and  would  only 
sell  such  title  to  her  as  his  intestate  had,  at  the  lime  of  her  death, 
and  that  he  would  not  warrant  the  title  of  said  slave  to  the  pur- 
chaser. 

This  being  substantially  the  proof  in  the  cause,  the  plaintiff 
asked  of  the  court  the  following  charges:  That  if  tliey,  the  jury, 
believed  from  the  evidence  that  the  notes  sued  on  were  given 
for  a  slave  sold  by  the  plaintiff,  and  that  when  the  slave  was 
offered  for  sale  it  was  made  known  to  the  by-standers,  and  in 
the  presence  and  hearing  of  the  defendants,  by  James  O'Neal, 
who  claimed  a  title  to  the  slave  paramount  to  the  plaintiff's  in- 
testate, that  there  was  an  incumbrance  on  the  title  to  the  slave, 
and  that  the  administrator  made  known  to  all  present  that  he 
was  only  selling  the  slave  as  administrator,  and  would  only  sell 
such  title  as  his  intestate  had  to  the  slave,  and  would  not  war- 
rant the  title  to  the  purchaser,  but  that  the  purchaser  would  buy 
at  his  own  risk,  then  they  must  find  for  the  plaintiff,  notwith- 
standing the  defendants  have  been  dispossessed  of  the  slave  by 
a  better  title  than  the  title  the  defendants  acquired  at  said  sale. 

2.  That  in  sales  regularly  made  by  an  administrator  of  the 
personal  property  of  his  intestate  under  an  order  of  the  Orphans' 
Court,  the  law  does  not  imply  a  warranty  of  the  title  to  the  proper- 
ty sold,  and  the   purchaser  buys  at  his  own  risk  j  and  that  not- 
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withstanding  ths  purchaser  may  be  dispossessed  of  the  property 
by  due  course  of  law,  It  is  no  defence  to  an  action  on  tlie  notes 
given  for  the  purchase  money,  unless  an  express  warranty  of 
title  is  made  by  the  administrator,  or  fraud  or  gross  negligence 
on  the  part  of  the  administrator  ib  shown  by  the  purchaser;  and 
that  fraud  or  negligence  must  be  proved  by  competent  evidence 
and  cannot  be  presumed." 

These  charges  the  court  refused  to  give,  and  the  plaintiff 
excepted,  and  here  insists  upon  their  legality.  Having  thus  fully 
staled  the  case,  out  of  which  the  points  before  us  arise,  let  us 
proceed  to  examine  into  the  propriety  of  the  charges. 

In  respect  of  sales  generally,  the  seller  of  personal  property 
impliedly  stipulates  that  the  article  sold  is  his  own,  and  that  he 
will  indemnify  the  purchaser  for  the  loss  which  may  result  from 
want  of  title,  but  no  such  implied  warranty  of  title  exists  as  again&t 
administrators  and  other  trustees,  who  niai<e  sales  in  their  fiducia- 
ry capacity.  An  exemption  from  personal  responsibility  on 
account  of  such  implied  warranty  is  deemed  indispensable  in 
such  cases,  for  were  the  law  ojherwise,  every  one  might  be  de- 
tered  from  the  acct.'ptance  of  an  office,  in  the  exercise  of  the 
duties  of  which  he  might  be  compelled  to  make  sales,  and  sub- 
jected to  gntat  personal  hazzard  and  loss  from  a  failure  of  title. 
— Mockluus,  adm'r,  v.  Gardner  &  Wife.  2  H.  &  Gill's  Rep. 
17G.  But  in  the  case  before  us,  it  is  not  necessary  to  show  that 
such  exemption  does  exist,  for  testing  this  case  by  the  rules  of 
law,  which  aj)ply  ordinarily  to  sales  of  chattels  made  by  individ- 
uals on  their  own  account,  we  feel  satisfied  that  the  first  charge 
asserts  the  law  correctly.  The  seller  may  be  held  responsible 
for  a  failure  of  tide,  first,  where  there  is  an  express  warranty, 
secondly,  where  the  law  implies  a  warranty,  from  the  circum- 
stances of  the  case,  or  the  naiure  of  the  thing  sold,  and  thirdly, 
where  the  seller  has  inade  some  fraudulent  representation,  or 
has  been  guilty  of  concealment,  in  respect  to  some  matter  con- 
stituting a  material  inducement  to  the  purchase,  and  whereby 
the  purchaser  was  deceived  to  his  injury. — Story  on  Sales,  ^ 
849.  The  case  at  bar  falls  within  neither  of  these  sources  uf 
liability;  for  there  was,  besides  the  character  iu  which  the  plain- 
tiff sold,  an  express  declaration  by  hiu),  as  the  charge  supposes, 
thai  he  would  not  warrant  the  title — that  he  proposed  sellin^r 
only  such  title  as  his  intestate  had  at  the  lime  of  her  deaih.     She 
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had  the  possession  and  had  retained  it  for  some  thirteen  years, 
exercising  acts  of  ownership  over  it.  There  was  no  nnisrepre- 
sentation  by  the  administrator,  no  conceahnent  of  any  matter 
which  he  was  bound  to  disclose,  and  the  purchaser  may  fairly 
be  presumed  to  have  been  advised,  at  the  time  of  his  purchase, 
of  the  adverse  claim  of  O'Neal's  estate,  as  the  sale  was  publicly 
forbidden  in  his  presence.  It  is  clear  then,  that  under  such 
circumstances  the  rule,  caveat  emptor,  applies.  If  Hodnett, 
under  the  circumstances,  had  purchased  the  slave,  or  rather  the 
interest  claimed  for  the  plainiifF's  intestate,  for  ten  dollars,  and 
upon  the  title  which  her  long  continued  adverse  possession  con- 
fered  had  succeeded  in  defeating  the  claim  of  O'Neal's  estate, 
could  it  be  seriously  contended  that  the  plaintiff  could  have  re- 
covered more  than  the  price  of  his  bid  ?  It  is  certain  that  he 
could  not,  if  Hodnett  had  fairly  purchased.  So  neither,  on  the 
•other  hand,  should  Hodnett  be  allowed  to  avoid  a  recovery, 
because  his  purchase  turned  out  to  be  an  unfortunate  one.  He 
knowingly  made  a  hazardous  bargain,  and  got  all  he  purchased, 
namely,  the  possession  of  the  slave,  with  whatever  interest  the 
plaintiff,  as  administrator,  could  sell.  And  having  purchased 
nothing  more,  the  court  cannot  relieve  him,  because  he  may 
have  made  an  improvident  or  bad  bargain  by  giving  greatly  too 
much  for  such  interest.  The  circumstances  of  the  case  make  it 
perhaps  a  very  hard  one  upon  the  defendants,  but  the  law,  which 
determines  cases  upon  general  principles,  does  not  yield  to  con- 
siderations of  hardship.  These  principles  meet  the  great  aggre- 
gate of  cases,  but  in  the  language  of  Mr.  Story,  "  may  often  fail 
to  extract  the  sling  of  injustice  from  the  individual  (;ase."  If  then, 
in  this  case,  as  the  charge  assumes,  there  was  a  fair  sale  of  the 
slave,  in  the  absence  of  all  warranty  either  express  or  implied  by 
the  plaintiff,  and  in  the  absence  of  all  fiaud,  resulting  from  mis- 
representation or  concealment,  and  the  purchnser  obtained  by  the 
•purchase  all  the  vendor  proposed  to  sell,  the  interest  of  his  inies- 
"tate,  and  gave  the  notes  sued  on  for  the  saine,  we  know  of  no 
principle  of  law  vvliich  would  authorise  him  to  avoid  the  payment 
of  such  notes,  by  reason  of  the  subsequent  assertion  of  a  para- 
mount title  of  which  he  was  informed  at  the  time  of  his  purchase. 
We  have  said  nothing  about  the  statement  made  by  the  adminis- 
trator of  O'Neal,  which  may  probably  have  induced  the  purchase 
by  Hodnett,  for  the  reason,  that  in  the  absence  of  all  collusion 
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between  him  and  the  plaintiff,  what  he  said,  being  a  stranger  to 
ihe  transaction,  could  not  affect  the  right  of  the  plaintiff  to  recover. 
Whether  the  administrator  of  O'Neal  could  be  held  personally 
responsible,  for  holding  out  such  inducement  to  purchasers  for 
the  damage  they  sustained  in  trusting  to  it;  is  a  question  not  before' 
us  and  one  upon  which  we  give  no  intimation. 

For  the  error  in  refusing  to  charge  as  asked,  the  judgment 
must  be  reversed,  and  the  cause  remanded. 


WILSON  vs.  THE  JUDGE  OF  THE  CO.  COURT 
OF   PIKE. 

1.  Where  the  putative  father  of  a  bastard  appears,  and  submits,  without  ob- 
jection, to  a  trial  in  the  County  Court  on  the  merits,  it  is  too  late  to  object 
to  the  regularity  of  the  recognizance  taken  by  the  justice. 

2.  After  the  jury  has  been  empannelled  to  try  the  question  of  paternity,  the 
court,  on  the  production  of  a  release  from  the  mother  of  the  bastard,  is  not 

f  bound,  on  the  motion  of  the  defendant,  to  dismiss  the  proceeding,  but  may 
refuse  to  do  so,  and  in  that  event  the  defendant,  if  he  wishes  to  insist  on 
it,  should  plead  the  release  in  bar,  and  request  of  the  court  appropriate 
charges  to  the  jury. 

3.  A  release  given  by  the  mother  of  a  bastard,  whilst  under  age,  is  not  bind- 
ing, and  if  afterwards  repudiated  by  her,  cannot  be  insisted  on  in  bar  of  her 
rights. 

4.  The  proceedings  before  the  justice  against  the  putative  father  of  a  bastard 
are  a  part  of  the  record  of  the  cause,  and  if  from  them  the  facts  necessary 
to  sustain  the  jurisdiction  of  the  County  Court  appear,  it  will  be  sufficient, 
notwithstanding  the  judgment  entry  may  fail  to  disclose  them. 

5.  A  judgment  against  the  father  of  a  bastard,  that  he  pay  "the  sum  of  forty 
dollars,  annually,  for  ten  years,  to  wit,  forty  dollars  now,  and  forty  dollars 
every  year  for  ten  years  afterwards,"  is  erroneous;  but  as  the  judgment 
•hows  upon  its  face  that  the  defendant  was  condemned  to  pay  "  forty  dollars, 
annually,  for  ton  years,"  the  latter  portion  of  the  judgment  entry  mast  be 
treated  as  a  clerical  misprision,  and  here  amended. 

(P.\asoN8,  J.,  dissenting — thought  the  judgment  was  not  amendable,  and 
should  be  reversed.) 

ERaoR  to  the  County  Court  of  Pike. 

This  was  a  proceeding  under  the  batlarJy  act,  ins/tuled  ly 
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Mary  Ann  Lawhorn  against  tlie  plaintiff  in  error.  The  qnes- 
tlons  raised  by  the  assignments  of  error  will  be  understood  from 
the  opinion  of  the  court. 

Martin  &  Baldwin,  for  the  plaintiff  in  error. 

No  counsel  for  the  defendant. 

DARGAN,  C.  J. — It  is  contended  that  tlie  recognizance, 
by  which  the  plaintiff  in  error  was  bound  to  appear  before  the 
County  Court,  is  defective,  and  therefore  the  court  had  no  juris- 
diction to  try  the  cause.  It  is  not  necessary  to  enquire  whether 
the  recognizance  would  have  been  Iield  good,  if  a  motion  had 
been  inade  to  quash  it  before  proceeding  to  trial  on  the  merits, 
or  whether  the  judgment  by  default  could  have  been  sustained 
upon  it,  had  the  party  failed  to  appear.  But  as  he  did  appear 
and  made  no  objection  to  the  regularity  of  the  proceedings,  it  is 
now  too  late  to  object  to  any  matter  of  form  after  a  trial  on  the 
merits.  The  proceeding  before  the  justice  shows  a  statement 
of  facts  which  authorised  the  court  to  proceed  with  the  cause, 
and  no  objection  being  made  to  their  regularity  until  a  trial  on 
the  merits,  it  is  now  too  late  to  object  to  matters  of  form. — 
Travvick  v.  Davis,  4  Ala.  328;  9  ib.  45-5. 

2.  Upon  the  trial  the  defendant  introduced  to  the  court  the 
receipt  of  the  mother  of  the  child,  by  which  she  acknowledged 
satisfaction  for  the  cause  of  compbint,  and  agreed  that  the  prose- 
cution should  be  dismissed;  but  the  plaintiff  being  examined, 
staled  she  was  under  twenty-one  years  of  age  when  she  executed 
it,  and  that  she  then  dissented  from  it,  whereupon  the  cou.t 
refused  to  dismiss  the  cause  and  the  defendant  excepted. 

But  for  the  decisions  heretofore  made  by  this  court,  1  should 
be  very  reluctant  in  holding  that  the  mother  of  a  bastard,  after 
she  had  instituted  proceedings  against  the  putative  father,  could 
compromise  the  cause  and  dismiss  the  prosecution.  I,  however, 
admit  that  the  law  is  settled  in  this  State,  that  she  can,  and  we 
cannot  hold  otherwise  without  overruling  decisions  that  have  for 
a  long  time  been  acquiesced  in,  (Robinson  v.  Crenshaw,  2  S. 
&  Port.  276;  Ashburn  v.  Gibson,  9  Port.  549,)  yet  1  can  per- 
ceive no  error  in  the  ruling  of  the  court,  refusing  to  dismiss  the 
prosecution  in  this  case,  for  a  jury  liad  been  empannelled  to  try 
the  question,  who  was  the  father  of  the  child,  and  we  think,  that 
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when  the  cause  is  submitted  to  a  jury,  the  court  may  refuse  to 
try  the  question  of  release,  or  any  other  question  of  fact  that 
would  bar  the  prosecution,  and  then  the  defendant  would  be  at  lib- 
erty to  plead  his  defence  or  insist  upon  it  before  the  jury.  This 
is  the  course  lie  should  have  pursued  in  this  case.  After  the 
court  had  overruled  i)is  motion  to  dismiss  the  prosecution,  he 
should  have  insisted  on  hia  release  by  way  of  defence  before  the 
jury,  and  requested  of  the  court  the  appropriate  charges  arising 
out  of  this  part  of  the  case.  We  do  not  intend  to  say  that  the 
court  may  not,  if  it  sees  fit,  take  upon  itself  to  try  any  other  fact 
insisted  upon  by  way  of  defence,  but  it  may  decline  to  do  so, 
and  thus  compel  ll)e  defendant  to  make  it  before  the  jury;  and 
we  cannot  infer  from  the  fact  that  the  court  refused  the  motion 
lo  dismiss  the  prosecution,  that  the  question  of  release  had  been 
decided  or  adjudicated  by  the  court,  thus  precluding  the  defend- 
ant from  having  it  decided  by  the  jury. 

3.  But  independent  of  this  view,  we  think  the  court  did  not 
err,  for  the  reason  that  the  release,  being-given  by  the  mother  of 
the  chiJd  before  she  was  of  age,  was  not  binding  upon  her  and 
she  could  after  becoming  of  age  repudiate  it,  and  insist  upon 
her  rights.  But  it  is  insisted  that  she  was  not  a  competent  wit- 
ness to  prove  her  nonage.  This  is  true;  she  is  only  a  compe- 
tent witness  to  prove  the  paternity  of  the  child,  for  she  is  clearly 
interested  under  our  statutes  in  the  prosecution,  and  can  only  be 
examined  touching  the  question  of  the  child's  paternity. — Clay's 
Dig.  13-1,  §  2.  We  do  not,  however,  understand,  from  the  bill 
of  exceptions,  that  an  objection  was  made  to  the  competency  of 
the  evidence  of  the  mother,  or  that  an  exception  was  taken  be- 
cause of  its  admission;  but  the  exception  is  to  the  refusal  of  the 
court  to  dismiss  the  prosecution,  not  to  the  admissibility  of  the 
testimony  of  the  mother  to  prove  her  infancy. 

4.  It  is  also  contended  that  the  record  does  not  show  that  the 
mother  of  the  child  resided  in  Pike  county,  at  the  time  the 
charge  was  prefered.  or  that  the  child  was  born  in  that  county, 
and  consequently  the  jurisdiction  of  the  court  is  not  shown.  If 
this  objection  was  true  in  fact,  it  would  be  f<«tal,  for  it  is  clear 
that  the  ch<irgc  must  be  prefered  in  the  county  in  which  the 
mother  resides,  if  made  before  the  birth  of  the  child,  or  if  after, 
then  in  the  county  in  which  the  child  was  born. — Clay's  Dig. 
133;  Pruiit  v.  The  County  Judge,  16  Ala.  705.     But  it  is  not 
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indispensable  that  the  judgment  entry  itself  should  show  the 
county  in  which  the  child  was  born,  or  in  which  the  mother  resi- 
ded, at  the  time  of  prefering  the  charge,  provided  this  fact  suffi- 
ciently appear  from  the  other  parts  of  the  record.  It  is  true  that 
the  judgments  of  courts  of  limited  jurisdiction  must  show  the 
facts  and  circumstances,  which  authorise  the  court  to  take  cogni- 
zance of  the  matter;  in  other  words,  they  must  show  the  juris- 
diction of  the  court,  otherwise,  the  judgment  or  sentence  is  a 
nullity. — Wyman  v.  Campbell,  6  Port.  219;  The  Commissioners 
Court  of  Talladega  v.  Thompson,  decided  at  the  present  term. 
But  it  is  not  to  be  understood  that  the  judgment  or  sentence 
must  recite  the  facts  that  give  jurisdiction;  if  they  appear  from 
the  record  of  the  cause,  this  will  be  sufficient.  It  is  only  neces- 
sary that  the  record  should  show  the  jurisdiction  of  the  court,  for 
this  being  shown,  it  will  then  be  apparent  that  the  court  did  not 
act  without  authority.  This  seems  to  be  the  result  of  all  our 
decisions  upon  this  subject.— Bates  v.  The  Planters  and  Mer- 
chants Bank,  8  Port.  99  ;  Levert  v.  The  Same,  ib.  104  ;  9  Port. 
378  J  1  Ala.  435;  5  ib.  26;  ib.  284  ;  10  ib.  375.  We  must, 
therefore,  look  to  the  entire  record,  and  if  it  appear  from  any 
part  of  it,  that  the  charge  was  prefered  in  the  proper  county,  the 
court  was  not  without  jurisdiction,  and  the  objection  must  fail. 
Both  the  complaint  of  the  mother  made  to  the  magistrate,  and 
the  justice's  warrant  for  the  apprehension  of  the  defendant,  show 
that  she  resided  in  Pike  county,  at  the  lime  the  charge  was  pre- 
fered, and  we  are  satisfied  that  these  proceedings  must  be  look- 
ed to  as  part  of  the  record  of  the  cause,  for  without  them  there 
would  be  nothing  to  support  the  judgment  of  the  County  Court. 
They  are  returned  to  the  County  Court  and  become  the  founda- 
tion of  the  subsequent  action  of  that  court.  In  no  other  mode 
can  the  County  Court  take  jurisdiction  of  the  matter,  and  if  these 
proceedings  show  that  the  County  Court  has  jurisdiction,  its 
subsequent  action  is  not  without  authority,  but  its  jurisdiction 
is  complete.  The  cases  relied  on  by  the  plaintiff's  counsel  do 
not  militate  against  this  view.  In  the  case  of  Root  v.  The  State, 
10  G.  &  Johns.  374,  the  proceedings  were  held  erroneous, 
because  in  the  indictment,  the  residence  of  the  mother  and  child 
was  alleged  to  be  in  Carrol  county,  but  the  affidavit  of  the  mother 
showed  that  they  resided  in  Frederick.  It  may  be  asked  how 
could  this  variance  between  the   affidavit  and  the  indictment 
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vitiate  ilie  judgmesit?  The  only  answer  that  can  be  given  .is, 
that  the  proceedings  before  the  justice  are  considered  as  pan  of 
the  record,  and  are  indeed  the  foundation  upon  which  the  sub- 
sequent proceedings  had  in  the  County  Court  must  rest.  So  in 
(he  case  of  Edmonds  v.  The  Slate,  5  Humph.,  neither  the 
complaint  of  the  mother,  the  warrant,  nor  the  recognizance 
showed  the  county  in  which  the  child  was  born.  This  not  ap- 
pearing either  in  the  proceeiling  before  the  justice,  or  in  the 
County  Court,  the  Supreme  Court  of  Tennessee,  after  advert- 
ing to  the  fact,  that  the  county  in  which  the  child  was  born 
nowhere  appeared  in  the  record,  held,  and  correctly,  as  we 
think,  that  the  judgment  was  erroneous.  We  are  satisfied  that 
the  proceedings  before  the  justice  must  be  considered  as  part  of 
the  record,  and  looking  to  them,  it  appears  that  both  the  mother 
and  the  putative  father  lived  in  Pike  county,  at  the  time  the 
charge  was  prefeied.  The  jurisdiction  of  the  court  sufficiently 
appears,  and  the  objection  on  that  ground  cannot  be  sus- 
tained. 

5.  It  is  also  insisted  that  the  judgment  is  erroneous,  because 
it  condemns  the  defendant  in  payment  of  forty  dollars  annually 
for  eleven  years  instead  of  ten.  The  judgment  is  as  follows: 
*'Itis  therefore  considered  and  ordered  by  the  court  that  the 
said  James  Wilson,  defendant,  prjy  the  sum  of  forty  dollars  an- 
nually for  ten  years,  to  wit,  forty  dollars  now,  and  forty  dollars 
every  year  for  ten  years  afterwards."  The  statute  prescribes, 
that  if  the  issue  be  found  against  the  putative  father,  he  shall  be 
condemned  to  pay  yearly,  for  ten  years,  not  exceeding  fifty 
dollars  towards  the  maintainance  and  education  of  the  child. 
The  court,  therefore,  has  a  discretion  in  fixing  the  amount  of  the 
annual  payments,  not  to  exceed  fifty  dollars,  but  no  discretion 
as  to  the  number  of  annual  payments.  An  annual  payment  for 
ten  years  is  all  he  can  be  condemned  to  pay,  but  the  judgment 
in  this  case  condemns  him  to  eleven,  the  first  immediately  upon 
the  rendition  of  the  judgment,  and  then  an  annual  payment  for 
ten  years  thereafter.  This  is  certainly  erroneous,  but  the  ques- 
tion is  whether  it  be  not  such  an  error  as  must  be  here  amended. 
It  is  enacted  that  no  cause  shall  be  reversed  by  the  Supreme, 
or  any  Circuit  Court,  for  any  miscalculation  of  interest,  or  other 
clericul  misprison  in  entering  judgment  so  as  to  give  cost  to  the 
plaintiff  in  error,  but  in  all  such  cases,  the  Supa-me  Court  may 
69 
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order  the  judgment  to  be  amended  at  the  cost  of  the  plaintiff  in 
error. — Clay's  Dig.  822.  Under  this  act,  it  is  the  well  settled 
practice,  that  if  the  demand  is  ascertained  by  an  instrument  in 
writing,  and  the  judgment  be  by  default  or  7iil  dicif,  if  the  clerk 
should  by  mistake  calculate  too  much  interest,  the  error  will  be 
corrected  in  this  court  at  the  cost  of  the  plaintiff. — Spence  v. 
Ruiledge,  11  Ala.  590.  Even  before  the  passage  of  this  act, 
and  under  the  authority  of  the  act  of  1807,  (Clay's  Dig.  321,) 
Uiis  court  refused  to  remand  a  cause,  where  the  judgment  was 
for  more  than  the  verdict,  but  reversed  and  rendered  for  the 
proper  amount. — Howard  v.  Weir,  Minor's  Rep.  S4.  In  con- 
formity with  these  enactments  and  decisions,  we  feel  constrained 
to  correct  the  judgment  in  this  court,  for  upon  its  face  it  shows 
that  the  defendant  below  was  condemned  to  make  ten  annual 
payments  of  forty  dollars  each.  This  within  Itself  shows  that 
the  other  portion  of  the  entry,  charging  the  defendant  wiih  eleven 
instead  of  ten  payments,  is  a  clerical  misprison.  The  amend- 
ment will  be  made  by  striking  out  the  word  ten  where  it  kst  ap- 
pears in  the  judgment  entry  and  inserting  the  word  nine. 

The  otljer  question.^  raised  by  the  plaintiff's  counsel  in  his 
Iiis  argument,  we  have  duly  considered,  but  feeling  satisfied  that 
they  catinot  avail  the  plaintiff  in  error,  we  deem  it  unnecessary 
to  give  them   a  particular  examination   in  this  opinion. 

The  judgment  as  amended  must  be  affirmed. 

Parsons,  J.,  concurred  in  the  opinion  except  on  the  last 
point.  Upon  the  question  of  amending  the  judgment,  he  thought 
it  could  not  be  done,  and  therefore  that  it  should  be  reversed, 
and  the  cause  remanded. 


JANUARY  TERM,  1S5L  76S 


GRAHAM  vs.  NESMITH  et  al. 

1.  N.,  having  8oM  to  O.  three  quarter  sections  of  land  for  a  thousand  dollars 
each,  executed  to  him  a  tide  bond  for  two  hundred  and  eighty  acres,  and  a 
deed  for  the  balance;  and  G.,  to  secure  the  purchase  money,  gave  his 
three  notes,  each  for  a  thousand  dollars,  and  payable  at  different  times — 
the  two,  first  due,  absolutely,  and  the  last,  on  condition  that  full  title 
ehould  be  made.  N.  afterwards  conveyed  to  G.  one  hundred  and  twenty 
acres  of  tlic  land  embraced  in  the  bond,  transfered  all  the  notes  for  valu- 
able considerations,  became  insolvent,  and  lelt  the  State,  without  making, 
•r  being  able  to  make  title,  to  the  remaining  quarter  section  of  the  land. 
Jl^ld — That  the  fair  inference  from  the  cireuuistanccs  is,  that  the  parties 
understood  and  intended  the  condition  annexed  to  the  note  last  due  as  on 
indemnity  against  any  damage,  whicli  G.  might  sustain  by  the  failure  of  N. 
to  make  title  to  the  residue  of  the  land,  and,  it  not  appearing  to  be  insuffi- 
cient, the  payment  by  G.,  in  good  faith,  of  the  note  first  due,  and,  after- 
wards, of  the  conditional  note,  with  notice  of  the  transfer  of  the  second 
note,  will  not  entitle  him  to  be  relieved  in  equity  against  the  payment  of 
the.  latter. 

Eiitiott  to  the  Chancery  Court  of  Butler.     Tried   before 
the  Hon.  J.  W.  Lesesne. 

The  hill  in  tiiis  case  was  filed  by  the  plainiifF  against  Ne- 
Rnnith  &  Snell,  the  defendaTits  in  en'or,  and  alleges  that  on  the 
9ih  Feb.  183S,  he  purch-ased  of  Nesmiih  three  quarter  sections 
of  land  at  and  for  the  \)\'\cg  of  one  thousand  dollars  each,  ma- 
king in  the  aggregate  three  thousand  dollars,  for  which  he  gave 
him  his  three  notes  for  one  thousand  dollars,  respectively,  the 
one  payable  on  the  Ist  January  1S39,  anotlier  on  the  1st  Jan. 
1810,  and  the  other  on  the  1st  Jan.  1S41;  that  he  received  ti- 
tiea  to  aH  said  land,  except  two  hundred  and  eighty  acres  thereof, . 
and  a  bond  from  Nesmith,  conditioned  to  make  titles  to  that 
portion  on  the  first  day  of  Jan.  1S30;  that  he  has  sinco  received 
titles  for  one  hundred  and  twenty  acres  of  the  land  included  in 
the  bond  for  titles,  leaving  one  quarter  section  still  unconveyed; 
that  he  has  paid  the  Hr.si  and  third  notes,  and  a  judgment  ha<i 
been  recovered  against  him  by  Sncll  on  the  second;  that  Ne- 
smiih has  absconded  from  the  State,  is  insolvent,  and  has  not 
made  and  is  unable  to  make  title  to  the  said  quarter  section  of 
land;  that  Snell,  when  he  received  tho  note  on  which  he  has 
recovered  his  judg;ncnt,  had  full  notice  of  all  the  circumatancea; 
and  that,  though  he  doci  not  know  wliai  coasidoratlon,  if  any, 
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was  given  by  him  for  it,  he  has  understood  that  Nesmith  was 
indebted  to  him  in  some  amonnt,  and  that  he  took  the  note  as 
collateral  secnrity  therefor.  The  bill  further  charges  that  there 
was  little  or  no  consideration  paid  by  Snell  for  this  note,  and 
insists  that  he  answer  and  set  forth  fully  and  particularly  the  terms 
and  conditions  on  which  he  received  it  from  Nesmith,  and  the 
consideration  and  amount  passing  from  him  to  Nesmith  for  the 
same.  The  prayer  of  the  bill  is  for  a  rescision  of  the  contract,  to 
the  extent  of  the  quarter  section  of  the  land,  to  which  no  title 
can  be  made,  an  inju»ction  perpetually  restraining  the  judg- 
ment obtained  by  Snell,  and  general  relief. 

Snelt  answered  the  bill,  admitting  the  purchase  of  the  land  as 
allegedr  the  transfer  of  the  second  note  to  him  and  his  recovery 
of  judgment  on  it,  and  the  removal  from  the  State  and  inscl- 
yency  of  Nesmith.  He  also  admits  that  he  knew  that  the  note 
was  given  for  land,  but  denies  that  he  knew,  at  the  lime  he  re- 
ceived it,  for  what  particular  land  it  was  given,  or  that  full 
titles  had  not  been  made.  Answering  further,  he  denies  that 
the  note  was  received  by  hi;n  without  consideration,  or  as  col- 
lateral security  for  a  debt,  but  avers  that  Nesmith  was  indebted 
to  him  in  the  sum  of  eight  hundred  dollars,  and  that  he  took 
said  note  from  him,  before  its  maturity,  in  full  discharge  and 
satisfaction  of  such  indebtedness.  He  states  that  the  complain- 
ant had  notice  of  the  transfer  ofsaid)  note  to  him  before  he  took 
up  the  third  note ;  that  the  third  note,  on  its  face,  contained  a 
stipulation  that  it  was  not  to  be  paid  until  the  title  was  made  to 
the  land  ;  that  the  other  notes  contained  no  such  stipulation,  and 
that  the  complainant  took  up  this  third  note  by  the  payment  of 
a  sum,  not  exceeding  four  hundred  dollars,  to  the  person,  to 
whom  Nesmith  had  transfered  it.  The  answer  is  substantially 
sustained  by  the  testimony,  and  the  bill  on  the  final  hearing  was 
dismissed  by  the  chancellor. 

T.  &  J.  Williams,*  for  the  plaintiff  in  error. 

Watts  &  Jackson,  for  the  defendants. 

PARSONS,  J. — It  is  not  the  complainant's  object  to  treat 
the  purchase  as  an  entire  contract,  and  to  rescind  it  because  he 
did  not  get  title  to  part  of  the  land.  His  bill  is  not  adapted  to 
such  relief,  nor  does  he,  in  fact,  now  contend  for  any  such  thing. 
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Two  of  his  notes  for  ihe  purchase  money  were  payable  abso- 
Intely;  the  third  was  made  payable  in  express  terms,  if  the  titlfr^ 
should  be  made ;  so  that  no  recovery  upon  that  note  could  liav« 
been  had  against  him,  before  the  titles  were  completely  con-  • 
veyed.  The  reason  of  this  difference  in  the  notes  is  easily  un- 
derstood from  ihe  circumstances  of  the  transaction.  The  com- 
plainant at  the  lime  got  a  perfect  title  to  one  part  of  the  land, 
but  not  of  the  other:  to  indemnify  himself  against  the  risk  of 
having  to  pay  for  the  latter  part  before  he  should  get  a  title  to  it, 
the  third  note  was  made  payable  if  the  title  should  be  made. 
There  is  nothing  in  the  case  to  satisfy  us  that  this  indemnity 
was  not  ample  for  the  loss  of  the  part  of  the  land  to  which  the 
complainant  did  not  get  a  title.  We  are  bound  to  infer  from 
the  circumstances  of  the  case,  that  the  complainant  so  regarded 
it  himself,  and  that  no  other  was  agreed  upon  or  contemplated 
by  either  of  the  parties.  Nesmiih  himself,  therefore,  might  have 
recovered  judgment  on  the  two  other  notes  against  the  complain- 
ant, and  he  could  have  found  no  relief  in  equity,  for  those  notes 
were  payable  absolutely,  and  the  inference  from  the  entire  case 
is  very  strong  that  they  were  made  and  accepted  on  account  of 
the  part  of  the  land  to  which  the  complainant  got  a  title.  It 
may  be  conceded  that  the  complainant  paid  the  note  which  first 
matured,  and  that  his  rights  with  respect  to  the  present  question 
are  to  stand  upon  the  basis  of  his  having  done  so  in  ignorance 
of  the  fact  that  Snell  was  the  holder  of  the  second  note.  Against 
Snell,  in  this  view,  he  is  entitled  to  all  the  advantage  of  such 
payment. 

The  complainant,  in  his  bill,  states  it  as  his  opinion  that  Ne- 
smith  transfered  the  second  note  to  Snell  as  collateral  security 
of  an  existing  debt  which  the  former  owed  to  the  latter,  but  that 
he  does  not  know  the  amount;  and  the  bill  proceeds  to  state 
that  Snell  paid  little  or  no  consideration  for  the  note — and  the 
complainant,  by  his  bill,  ''insists  that  said  Snell  answer  and  set 
forth  fully  and  particularly  the  terms  and  conditions  on  which 
he  received  the  said  note  from  said  Nesmith,  and  that  he  shall 
also  answer  and  set  forth  what  was  the  consideration  and  the 
amount  passing  from  him  to  said  Nesmith  for  said  note.  Snell 
responds  to  this,  in  substance,  that  he  purchased  the  note  of 
Nesmiih  before  it  was  due;  that  he  took  it  in  discharge  of  two 
debts  which  Nesmiih  owed,  amounting  together,  with  the  intc- 
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rest  thereon,  to  something  over  eight  hundred  dollars,  which 
was  the  foil  value  of  the  note.  With  the  exception  of  the  time 
of  the  purchose,  ihis  part  of  the  answer  is  siticlly  responsive 
and  is  evidence. 

'  Nesmith  passed  the  third  note,  which  was  made  payable  if 
the  title  should  be  made,  to  another  person;  and  the  complain- 
ant took  it  up  from  the  holder,  paying  less  than  half  Its  amount, 
however;  and  now  having  discharged  the  first  and  the  third 
notes,  he  seeks  to  enjoin  Snell  from  collecting  the  second,  be- 
cause he  failed  to  get  title  to  part  of  the  land,  although  he  had 
otherwise  indemnified  himself  for  that,  on  the  face  of  the  third 
note,  which  he  chose  to  take  up.  But  he  did  this,  as  the  proof 
shows,  after  he  knew  tiiat  Snell  held  the  second  note.  It  is 
not  po?sible  for  him  to  find  relief  in  equity  against  Snell,  under 
such  circumstances.  He  relies  upon  the  facts,  that  Nesmith 
became  insolvent  and  left'  this  State,  and  thai  when  Snell  pur- 
chased the  note  he  was  aware  of  all  the  facts  of  the  case.  It  is 
not  obvious  how  the  complainant  was  prejudiced  by  the  insol- 
vency or  absence  of  Nesmith,  and  if  Soeil  knew  all  the  facts, 
I)e  knew  that  the  second  note  was  good  and  valid  and  that  the 
complainant  was  bound  to  pay  it,  and  this  being  so,  when  Snell 
purchased  the  second  note,  the  complainant,  with  sufficient 
knowledge  of  that  purchase,  could  not  destroy  Snell's  rights  by 
purchasing  the  third  note,  and  consequently  there  is  no  equity 
in  his  case. 

It  is  conceived  that  the  cases  of  Smith  v.  Pettus,  1  Stew.  & 
Por.,  107,  and  Lucas  v.  Kernodle  el  al.,  2  Ala.  199,  do  not 
apply  to  the  present  question.  The  complainant  had  no  latent 
equity  or  other  defence  against  the  second  note,  at  or  before 
the  lime  when  he  had  notice  thai  it  belonged  to  Snell.  He 
founds  his  equity  upon  a  subsequent  and  wrongful  act  of  his 
own.  At  least  his  act  was  wrongful  if  he  intended  to  make  it 
injurious  to  Snell. — See  Nelson  &  Hatch  v.  Dunu,  13  Ala.  259. 

Let  the  decree  be  affirmed. 
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1.  The  right  of  set  off  did  not  exist  at  common  law,  but  a  defendant,  who  had 
a  demand  against  the  plixintiff,  was  compelled  to  resort  either  to  his  croM 
action,  or  a  bill  in  chancery. 

2.  The  statute  of  set  off  (Clay's  Dig.  388)  docs  not  apply  to  suits,  instituted 
by  the  State  against  its  debtors. 

Error  to  ihe  Circuit  Court  of  Tuskaloosa.  Tried  before 
the  Hon.  John  D.  Phelan. 

Peck,  for  the  plaintiffs  in  error. 

Whitfield,  for  the  defendant. 

CHILTON,  J. — This  was  an  action  of  assumpsit,  brought 
by  Benjamin  Fiizpatrick,  as  Governor  of  the  State  of  Alabama, 
and  afterwards  continued  in  the  name  of  the  present  defendant 
in  error,  who  succeeded  him,  against  the  plaintiffs  in  error,  to 
recover  on  a  promissory  note  executed  by  them  on  the  2Sth 
day  of  March  1S43,  for  three  hundred  and  fifty  dollars,  due  the 
1st  January  1844,  and  payable  to  Benj.  Fitzpairick,  Governor 
of  the  State  of  Alabama,  and  his  successors  in  ofSce,  with  inter- 
est from  date,  and  whiuh  purports  to  be  due  on  account  of  the 
sale  of  Supreme  Court  reports. 

It  appears  by  a  bill  of  exceptions,  that  the  plaintiff  below  read 
said  note  to  the  jury  and  rested  his  case.  Thereupon  the  de- 
fendants, having  pleaded  non-assumpsit,  with  notice  of  set  off, 
offered  evidence  to  prove  that  in  the  years  1S40  and  1841,  White 
had  furnished  fur  the  use  of  the  Legislature  of  this  State  and 
the  executive  officers,  candles,  books,  paper,  quills  and  other 
articles  of  stationary,  and  penknives,  to  the  amount  of  said  noto 
described  in  the  declaration;  that  the  said  articles  were  furnished, 
on  the  orders  of  the  Secretary  of  State  and  door-keepers  of  the 
two  houses  of  the  Legislature,  and  to  them  personally,  as  such 
officers,  and  that  said  articles  were  actually  obtained  for  and 
used  by  said  Legislature. 

They  further  offered  to  prove  thai  like  articles  had  been  fur- 
nished by  defendant  White,  on  like  orders,  to  the  same  individ- 
uals, as  officers,  &;c.,  as  aforesaid,  and  that  ihey  had  been  paid 
for  by  appropriations  made  by  the  Legislature  for  that  purpose, 
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but  that  an  account  for  the  articles,  here  sought  to  be  made  avail- 
able as  a  set  off,  had  been  presented  to  the  Legislature,  for 
which  they  were  furnished  with  the  proof  usual  in  such  cases, 
for  payment,  but  said  Legislature  rejected  the  same  and  refused 
to  pay  or  make  any  provision  for  its  payment,  and  that  the  said 
account  remained  wholly  unpaid.  This  evidence  was  objected 
toby  the  counsel  for  the  plaintiff  below,  and  the  court  sustained 
the  objection  and  excluded  it,  to  which  the  defendants  excepted, 
and  they  now  assign  its  exclusion  for  error  in  this  court. 

Omitting  the  consideration  of  the  question,  whether  the  Gov- 
ernor, in  respect  of  the  suit  on  this  note,  is  to  be  regarded  as  the 
representative  of  the  State,  and  without  stopping  to  inquire, 
whether  the  appropriation  of  this  fund  by  the  Legislature  will 
prevent  the  allowance  of  the  set  off  claimed  by  the  defendants 
below,  we  come  to  the  main  question,  which  is,  conceding  that 
the  State  is  the  plaintiff,  has  the  defendant.  White,  the  right  to 
set  off  his  cross  demand  against  the  plaintiffs  demand? 

This  question  may  be  readily  solved  by  a  recurrence  to  a  few 
elementary,  well  settled  principles  and  analogies,  deducible  from 
the  common  law.  The  first  is,  that  the  right  of  set  off  did  not 
exist  at  common  law.  The  defendant,  in  the  absence  of  statutory 
provision,  who  had  a  cross  demand  against  the  j)laintiff,  was  re- 
quired, either  to  resort  to  his  cross  action  against  the  plaintiff,  or 
to  file  his  bill  in  chancery.  Thus  stood  the  law  in  England 
until  it  was  altered  by  the  statute. — 2  Geo.  II,  c.  22,  %  13.  The 
right  to  plead  a  set  off  in  any  case  being  dependant  upon  the 
statute,  the  next  inquiry  is,  does  our  statute  confer  it,  as  applica- 
ble to  suits  to  which  the  State  is  the  party  plaintiff?  The  lan- 
guage of  the  act  is  general,  and  provides  that,  in  all  cases,  where 
there  are  mutual  debts  between  the  plaintiff  and  the  defendant, 
the  one  may  be  set  off  against  the  other,  &c.,  and  provision  is 
then  made,  by  which  the  court  may  give  judgment  and  award 
execution  against  the  plaintiff,  when  the  defendant's  set  off  shall 
exceed  the  plaintiff's  demand,  for  the  amount  of  the  excess. — 
Clay's  Dig.  338.  Are  actions  brought  by  the  State  within  the 
purview  of  this  statute?  Here  again  we  must  resort  to  the  com- 
mon law  for  analogy,  and  from  this  it  is  clear  that  no  action 
would  lie  against  the  Slate,  which  is  the  representative  of  the 
sovereignty  that  resides  in  the  peoi^le,  except  in  cases  where 
such  action  is  provided  by  statute. — Bacon's  Abr.  by  Bouv.  vol. 
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8,  p.  106.  The  Constitution  has  made  it  the  duty  of  the 
Legislature  to  direct  in  what  manner  and  in  what  courts  suits 
shall  be  brought  against  the  State,  (Art.  6,  <^  9,)  and  this  duty 
has  been  performed  by  the  acts  of  1S20  and  1827,  investing  the 
Circuit  Courts  with  jurisdiction  of  cases  by  citizens  against  the 
State,  and  pointitig  out  the  mode  in  which  such  suits  shall  be 
conducted,  and  how  the  judgments  shall  be  satisfied. — Clay's 
Dig.  339,  §  143-4-6.  No  right  of  set  off  could  be  derived 
fron)  these  statutes,  and  the  right  is  made  to  depend  solely  upon 
the  construction  of  the  general  statute  of  set  off.  By  the  estab- 
lished rules  of  interpreting  statutes,  as,  recognised  by  the  com- 
mon law,  the  Government  would  not  be  embraced  by  those 
statutes,  prescribing  remedies  for  the  citizens,  in  matters  affect- 
ing the  interest  of  the  State,  unless  named  in  the  statute  to  be 
bound,  and  it  has  been  expressly  held  in  England  that  the  statute 
of  set  off  does  not  apply  to  the  Government,  although  that  statute 
is  couched  in  as  general  language  as  our  own. — See  Broom's 
Legal  Maxims,  3J.  But  if  there  were  no  such  exclusion  re- 
suUing  from  the  general  rules  of  interpretation,  it  will  be  mani- 
fest from  even  a  casual  consideration  of  the  subject,  that  the 
Legislature  did  not  intend  to  embrace  the  State  by  the  general 
language  used  in  the  statute  of  set  off.  To  hold  that  they  did 
would  introduce  into  the  statutes  much  incongruity,  leading  to 
absurd  results.  For  example,  it  is  settled  that  no  set  off  can  be 
allowed  in  any  case,  where  a  cross  action  would  not  lie.  Sup- 
pose then  the  State  had  sued  for  this  demand  in  the  County 
Court,  which  then  had  jurisdiction  of  such  cases,  it  is  clear  that 
no  set  off  could  have  been  there  allowed,  as  no  action  could 
have  been  brought  in  that  court  a^jainst  the  State.  Thus  it 
would  seem  the  State  could  have  avoided  the  statute  of  set  off, 
by  electing  to  proceed  in  a  forum  where  it  could  not  be  pleaded. 
No  one,  we  presume,  would  maintain  that  such  a  result  was 
contemplated,  that  the  State  had  reserved  by  law  the  means  of 
defeating  the  right  of  set  off  confered  upon  the  citizen,  by  a 
resort  to  an  inferior  court,  where  such  right  could  not  be  asseried. 
But  it  is  needless  to  pursue  this  line  of  argument,  for  aside  from 
these  considerations,  upon  the  grounds  of  public  policy  and 
necessity,  we  should  hold  that  it  is  not  competent  for  a  party 
to  embarrass  the  State  in  the  collection  of  its  demands,  by  the 
operatiou  of  alleged  counterclaims,  thus  withdrawing  such  claims 
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from  the  invesligalion  of  the  accounting  officers  of  the  State,  and 
from  the  courts  which  alone  can  try  them.  The  law  has  made 
ample  provision  for  creditors  of  the  State  in  the  ascertainment 
and  payment  of  their  demands,  and  there  is  nothing  unreasona- 
ble in  requiring  them  to  proceed  in  the  manner  pointed  out  by 
the  Statute.— Clay's  Dig.  339. 

The  cases  from  the  Reports  of  the  U.  S.  Courts,  to  which  we 
are  refered,  arose  under  statutes  which  authorised  thern,  so  that 
they  furnish  no  authority  for  the  set  off  in  this  case. 

The  argument  that  when  the  State  engages  in  banking,  through 
a  corporation,  the  right  of  set  off  attaches  against  the  corporation, 
as  in  case  of  an  individual,  does  not  aid  the  plaintiff  in  error. 
The  corporation,  being  invested  with  the  povier  of  suing  and 
the  capacity  to  be  sued,  is  subject  to  the  general  law,  regulating 
and  controling  the  remedies  which  pertain  to  real  persons,  unless 
exceptions  be  made  by  the  statutes  in  relation  to  them.  When 
such  corporation  sues,  cross  demands  existing  against  it  may.  in 
proper  cases,  be  set  off,  but  not  demands  existing  against  the 
State,  and  wholly  disconnected  from  the  business  of  the  corpo- 
ration. No  one  would  contend  that  in  a  suit  by  the  State  Bank 
of  Alabama  against  these  defendants,  upon  a  note  due  the  Bank, 
they  would  be  entitled  to  plead  as  a  set  off  the  demand  here  set 
up  for  stationary,  &c.,  furnished  the  Legislature.  There  would 
be  no  mutuality,  although  the  State  owns  all  the  assets  of  the 
Bank.  So  in  the  case  before  us — the  suit  is  by  the  State,  or  it 
is  not.  If  the  State  be  the  plaintiff,  the  set  off  cannot  be  pleaded, 
as  we  have  seen,  there  is  no  law  authorising  it.  If  it  be  not  the 
plaintiff,  then  there  is  a  want  of  mutuality,  and  consequently  the 
evidence  of  the  set  off  against  the  State  was  properly  rejected. 

Let  the  judgment  be  affirmed. 
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1.  Where  one,  te  whom  a  life  estate  in  slaTCS  is  bequeathed  in  another  State, 
aud  who  is  appointed  executrix  of  tlie  will,  qualifies  as  such  and  takes  pos- 
session of  the  property,  the  legal  title  is  hereby  vested,  and  a  subsequent 
grant  of  administration  to  a  third  person  by  the  Orphans'  Court  of  this 
State,  she  having  removed  here  with  the  slaves,  is  a  nullity,  and  will  con- 
fer no  title  on  purchasers  at  a  sale  made  by  such  administrator. 

2.  The  possession  by  a  wrong-doer  of  slaves,  bequeathed  for  life,  with  re- 
mainder over,  accompanied  with  a  claim  of  the  entire  title,  is  suflficicnt  to 
authorise  the  remainder-men  to  apply  to  a  court  of  equity,  to  have  their 
ultimate  interest  in  the  property  protected  and  secured. 

8.  Althougli  a  supplemental  bill  is  to  be  regarded  as  a  continuation  of  the 
original  bill,  yet  it  is  not  to  be  understood  that  matter,  which  may  vary 
the  relief,  to  which  the  complainant  was  entitled  when  the  original  bill  wi:a 
filed,  may  not  be  added  by  way  of  supplement,  provided  the  subject  matter 
which  may  vary  tlie  relief,  to  which  the  complainant  was  entitled  when  the 
original  bill  was  filed,  may  not  be  added  by  way  of  supplement,  provided 
the  subject  matter  and  title  are  still  the  same. 

4.  Where  one,  claiming  to  act  as  administrator,  has  wrongfully  sold  the  ab- 
solute property  in  slaves,  bequeathed  for  life,  with  remainder  over,  the 
remainder-men,  after  the  termination  of  the  life  estate,  may  charge  him 
with  their  value,  and  may,  therefore,  properly  make  him  a  defendant  to  an 
original  bill  filed,  during  the  life  of  the  tenant,  to  protect  and  secure  their 
ultimate  interest,  and  to  a  supplement,  filed  after  the  tenants  death,  to 
recover  the  slaves,  or  the  purchase  money,  for  which  they  sold. 

d.  Where  a  remainder  iu  property  has  l>een  bequeathed  to  several,  as  tenants 
in  common,  all  of  them  are  necessary  parties  to  a  bill,  which  seeks  a  sale  of 
the  property  for  the  purpose  of  distribution,  unless  some  reason  is  shown 
that  readers  it  unnicessary,  or  that  will  excuse  the  omission. 

6.  Remainder-men  are  only  entitled  to  the  profits,  or  interest  on  the  value  of 
property,  from  the  death  of  the  tenant  for  life,  although  it  may  have  been 
converted  iu  the  life-time  of  the  tenant. 

Error  to  the  Chancery  Court  of  Benton.  Tried  before  the 
Hon.  D.  G.  Ligon. 

The  original  bill  in  this  case  was  filed  in  the  name  of  Samuel 
Green,  as  administrator  of  William  Fagan,  and  also  Silas  Fa- 
gan,  and  in  behalf  of  such  of  the  heirs  and  legatees  of  William 
Fagan,  sen.,  deceased,  as  should  see  proper  to  make  them- 
selves complainants,  against  John  Ramey,  sen.,  John  Ramcy, 
jun.,  and  Caty  Fagan.  It  alleges  that  William  Fagan,  sen.,  of 
the  county  of  Morgan  and  Slate  of  Georgia,  on  the  12ih  day  of 
January  1S29,   duly  executed   his  last  will  and   testament,  by 
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by  which  he  bequeailied  and  devised  to  his  wife,  Caly  Fagan, 
after  the  payment  of  all  his  just  debts,  all  his  estate,  real  and 
personal,  consisting  of  four  slaves,  two  pieces  of  land  and  all  his 
house-hold  furniture  and  stock  of  every  description,  during  her 

\natural  life,  and  at  her  death,  to  be  equally  divided  amongst  his 

■children,  to-vvit,  the  said  William  and  Silas  Fagan  and  six  others, 
all  of  wl)om  are  named  in  the  bill.  The  shares,  however,  that 
were  to  be  allotted  to  some,  at  the  division  of  the  estate  by  the 
terms  of  the  will,  were  given  to  their  children,  whilst  the  shares 
to  be  allotted  to  others  were  given  absolutely  to  them.  It  is, 
-also,  alleged  that  the  will  was  admitted  to  probate  in  the  county 

'of  Morgan,  in  the  State  of  Georgia,  and  that  Caty  Fagan,  who 
was  appointed  executrix,  took  upon  herself  the  execution  ihere- 

'of,  but  that  John  C.  Reese,  who  was  appointed  executor,  did 
not  qualify  as  such;  that  there  were  but  few  debts  against  the 
estate,  whicb  were  soon  settled,  and  afterwards  Caty  Fagan,  the 
executrix,  removed  to  the  State  of  Alabama,  and  brought  with 
her  the  slaves  and  other  personal  property  bequeathed  by  the 
will  of  the  testator.  It  is,  also,  alleged  that  Caty  Fagan  was 
very  old  and  weak-minded  and  incapable  of  attending  to  and 
conducting  her  business,  and  that  from  the  importunities  of 
John  Ramey,  the  said  Caty  Fagan  permitted  him  to  sell  the 
slaves,  with  the  exception  of  one  negro  girl  nained  Matilda,  the 
said  Ramey  pretending  to  act  as  administrator  of  the  estate  of 
William  Fagan,  deceased,  but  the  bill  charges  tliat  his  appoint- 
ment as  such,  if  one  was  made,  was  void,  for  the  reason  that 
the  property  was  at  the  time  of  the  grant  of  such  letters  in  the 
hands  of  the  rightful  executrix;  that  said  Ramey  sold  two  negro 
boys  and  a  negro  girl,  and  that  the  two  boys  are  in  the  posses- 
sion of  John  Ramey,  jun.,  the  son  of  the  pretended  administra- 
tor, who  claims  to  have  purchased  one  at  his  father's  sale,  and 
alleges  that  at  said  sale  William  Fagan  purchased  the  other  a.id 
gave  his  note  for  the  purchase  money.  The  bill  also  states 
that  afterwards  John  Ramey  sued  on  the  note  given  by  William 
Fagan,  jun.,  who  died  pending  the  suit,  and  that  the  complain- 
ant was  made  a  party  defendant,  as  his  administrator,  and  that 
he,  supposing  that  said  Ramey  had  authority  to  receive  and 
dispose  of  the  effects  belonging  to  the  estate  of  William  Fagan, 
sen.,  deceassd,  made  no  defence  and  judgment  was  rendered 
against  him  by  default,  for  three  hundred  and   fifty-two  dollars 
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and  sixly-four  cents,  besides  cost;  tliai  a  fi'fa.  was  issued  there- 
on and  was  returned  no  property,  whereupon  suit  was  instituted 
on  the  bond  of  the  complainant  as  administrator  of  William 
Fagan,  jun.,  and  his  securities,  and  judgment  recovered  againsl 
thetn,  upon  which  execution  has  issued;  that  the  said  Ramey 
designs  to  get  the  possession  of  the  money,  that  he  may  waste 
the  same ;  and  that  unless  the  property  is  stopped  in  specie, 
and  security  given  for  its  forthcoming  at  the  death  of  Caly  Fa- 
gan, it  will  be  squandered  and  lost  to  the  legatees  in  remainder, 
and  that  Ramey  will  be  unable  to  respond  for  the  amount  of 
the  value  thereof,  and  if  permitted  to  collect  said  judgment,  the 
same  will  also  be  lost. 

The  bill  prays  that  the  administration  of  John  Ramey  be 
set  aside,  and  that  he  be  enjoined  from  collecting  said  judjj^- 
ment,  and  that  the  properly  be  so  secured  that  it  can  be 
delivered  up  to  the  legatees,  after  the  death  of  Caty  Fagan, 
for  the  purpose  of  division,  according  to  the  will,  and  for 
general  relief.  The-  complainant  afterwards  filed  an  amended 
and  supplemental  bill,  in  which  it  is  alleged  that  be  had  pur- 
chased the  interest  of  Betsey  Dodson,  one  of  the  legatees,  pre- 
vious to  the  filing  of  the  original  bill,  and  he  sets  out  a  copy  of 
the  transfer  from  her  and  her  husband,  George  Dodson;  and  by 
way  of  supplement,  it  is  alleged  that  Caly  Fagan,  the  widow  of 
William  Fagan,  deceased,  who  was  the  tenant  for  life,  had  died 
since  the  filing  of  the  original  bill ;  that  she  retained  the  posses- 
sion of  the  girl  Matilda  until  her  death,  but  that  John  Hughes 
liad  taken  possession  of  said  slave  since,  and  threatens  to  re- 
reove  her  beyond  the  jurisdiction  of  the  court;  and  it  is  prayed 
that  said  Hughes  be  made  a  party  defendant  and  enjoined  from 
removing  said  slave.  Thtre  is  also  a  prayer  that  said  slaves  be 
apportioned  amongst  the  legatees,  and  for  general  relief. 

The  bill  was  again  amended,  and  in  the  amendment  it  is  al- 
leged, amongst  other  things,  not  material  to  be  stated,  that  be- 
fore the  commencement  of  the  suit  by  John  Ramey  against 
Willian)  Fagan,  jun.,  the  said  William  Fagan  had  paid  to  the 
said  Ramey  one  hundred  dollars  on  the  note,  upon  which  the 
suit  was  instituted,  and  had  taken  his  for  the  same,  and  that  it 
was  agreed  between  the  counsel  of  the  said  Ramey  and  the  said 
complainant  that  the  note  should  be  credited  with  this  amount 
and  the  judgment  be  rendered  for  the  balance  on  said  cote,  but 
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tbat,  in  violation  of  this  agreement,  judgment  had  been  taken 
for  the  whble  amount  of  said  note,  without  allowing  said  credit. 
The  amendment,  also,  charges  that  John  Ramey  had  notice  of 
the  will  of  William  Fagan,  deceased,  at  the  time  he  procured 

.  letters  of  administration  from  the  Orphans'  Court  of  Benton, 
and  that  Caty  Fagan  received  possession  of  said  slaves  in  liie 

'Slate  of  Georgia  and  brought  them  with  her  to  this  State. 

John  Ramey,  sen.,  and  John  Ramey,  jun.,  answered.,  but  35 
the  opinion  of  the  court  is  based  upon  questions  raised  on  de- 
murrers to  the  original,  amended,  and  supplemental  bills  for 
want  of  equity,  and  misjoinder,  and  non-misjoinder  of  parties,  it 
is  unnecessary  to  state  their  contents,  further  than  to  say  that 
William'Ramey,  sen.,  admits  the  sale  of  the  slaves  by  him.  and 
the  receipt  of  the  price  of  the  girl,  but  he  insists  that  he  h^d 
authority  to  sell  them  by  virtue  of  letters  of  administration  on 
the  estate  of  William  Fagan,  sen.,  and  an  order  of  sale,  granted 
to  him  by  the  Orphrns'  Court  of  Benton  county.  The  proof 
sustained  all  the  material  allegations,  not  admitted  by  the  an- 
swers. The  chancellor  overruled  the  demurrers,  and  on  final 
hearing  decreed  in  favor  of  the  complainant,  which  is  now  as- 
signed as  error. 

J.  B.  Martin  and  White,  for  the  plaintilTs  in  error. 

Rice,   for  the  defendant. 

DARGAN,  C.  J. — William  Fagan  died  in  Morgan  county, 
,'in  the  Slate  of  Georgia,  having  duly  executed  his  last  will  and 
testament,  whereby  he  bequeathed  the  slaves  in  controversy  to 
Caty  Fagan  for  life,  with  remainder  over  to  his  children,  to  be 
divided  at  her  death,  in  the  manner  directed  by  l)is  will.  After 
his  death,  the  will  was  regularly  admitted  to  probate  in  the  State 
of  Georgia,  and  letters  testamentary  issued  to  Caty  Fagan, 'iwbo 
was  appointed  executrix.  As  such  she  received  possession  of 
the  slaves,  and  they  were  afterwards  removed  to  this  State, 
either  by  her,  or  with  her  consent.  Under  these  circutnstances, 
;it  is  manifest  that  the  Orphans'  Court  of  Benton  county  had  no 
ngurisdiction  to  grant  letters  of  administration  on  the  estate  of 
■'William  Fagan.  The  legal  title  to  the  slaves  had  vested  abso- 
lutely in  Caty  Fagan,  and  the  letters  of  administration  granted 
to  John  Ramey  gave  him  no  right  or  title  to  the  slaves  what- 
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ever. — See  Treadwell  v.  Ramey,  9  Ala.  690.  Consequently, 
it  follows  that  his  acts  as  adminisiralor,  in  selling  the  slaves,  are 
void,  and  the  purchasers  from  him  acquired  no  title  thereby. 

2.  It  is  equally  clear  that  tiie  remainder-men  are  entitled  to 
come  into  this  court,  to  have  their  ultimate  interest  protected 
and  secured,  when  it  is  shown  tliaP  there  is  danger  of  its  loss; 
and  that  the  property  is  in  possession  of  a  wrong-doer,  who 
claims  the  entire  title  as  his  own,  is  an  ample  reason  for  those 
in  remainder  to  apply  to  a  court  of  chancery  for  protection. — 
JLyde  et  al.  v.  Taylor,  et  al.,  17  Ala.  270.  This  shows  that 
ibe  original  bill  is  not  without  equity,  for  the  title  of  the  legatee* 
in  remainder  to  (he  slaves  in  controversy  is  in  no  wise  affected 
by  tlie  sale,  and  as  they  were  claimed  by  the  purchasers  and 
ribe  administrator,  and  the  title  of  the  legatees  denied,  a  sufficient 
ground  for  equitable  interposition  is  made -out. 

3.  Nor  do  we  think  the  supplemental  bill  liable  to  the  objec- 
tion that  it  does  not  slate  supplemental  matter.  It  is  true  that  a 
supplemental  bill  is  said  to  be  a  continuation  of  the  original  bill, 
(Hill  v.  Hill,  10  Ala.  527;)  but  I  do  not  understand  that 
matter,  which  may  vary  the  relief  from  that  to  which  the  com- 
plainant was  entiiled  by  his  original  bill,  may  not  be  added,  by 
way  of  supplement,  provided  the  subject  matter  and  the  title  of 
the  complainant  be  the  same  in  both  bills.  It  is  true  that  a 
complainant  cannot  support  a  bad  title  by  acquiring  a  good  one, 
after  ihe  original  bill  is  filed,  and  bringing  this  subsequently  ac- 
quired title  before  the  court  by  a  supplemental  bill.  Thus, 
if  one  files  a  bill  as  heir  at  law  and  upon  an  issue  directed,  he  is 
found  not  to  be  the  heir,  he  cannot  support  his  originul  bill  by 
purchasing  the  title  of  the  heir,  and  bringing  that  forward  by 
supplemental  bill. — Daniel's  Ch.  Prac,  vol.  3,  165G-7.  But 
if  the  subsequent  event  merely  gives  the  immediate  right  of 
possession,  in  consequence  of  the  original  title,  there  can  be  no 
objection  in  allowing  this  subsequent  event  to  be  brought  before 
the  court  by  a  supplemental  bill. — Daniel's  Ch.  Prac,  1G57  ; 
Saunders  v.  Trost,  5  Pick.  27G. 

4.  We  also  think  it  is  equally  clear  that  John  Ramey,  who 
claimed  to  act  as  administrator,  was  a  proper  party  defendant, 
both  to  the  original  and  supplemental  bill.  He  sold  the  slaves 
and  has  received  the  purchase  money  for  some  of  them,  one  of 
tbom  at  least,  &s  is  shown  by  his  answer,  and  if  this  slave  is  not 
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recovered,  the  legatees  may  cliarge  him  with  the  value  of  it. 
Indeed,  there  can  be  no  objection  to  their  right,  (after  the  death 
of  their  mother,  who  was  tenant  for  life,)  to  confirm  his  act  of 
sale  and  charge  him  with  the  purchase  money. — Upchurch  v. 
Norsworthy,  15  Ala.  705,  and  cases  there  cited. 
«  5.  The  only  remaining  question  is  whether  all  the  legatees  in 
remainder  should  have  been  made  parlies,  and  whether  the  bill 
can  be  maintained,  filed  as  it  is,  in  the  name  of  the  complainant 
alone,  but  in  behalf  of  such  of  the  legatees  as  will  make  them- 
selves parties  complainants  and  contribute  to  the  prosecution  of 
the  suit.  It  may  be  staled,  as  a  general  rule,  that  a  legatee  may 
file  his  bill  against  the  executor  to  recover  his  own  legacy  only, 
(Story  Eq.  PI.,  ^  104;  Brown  v.  Ricketts,  3  Johns.  Ch.  U.  553; 
Prilchard  v.  Hicks,  1  Paige,  270;)  or  he  may  sue  in  behalf  of 
himself  (if  he  be  not  the  residuary  legatee)  a-nd  all  other  lega- 
tees, in  order  to  obtain  a  settlement  of  the  accounts  and  a  pay- 
ment of  all  legacies. — Story  Eq.  PL,  and  authorilies  there  cited. 
But  it  must  be  borne  in  mind  that  soch  suits  are  brought  against 
the  representative  of  the  deceased,  seeking  to  recover  a  legacy 
out  of  a  general  fund,  and  not  upon  a  title  to  a  specific  chattel. 
In  the  case  before  us,  however,  the  suit  is  not  against  the  rep- 
resentatives of  the  deceased,  seeking  to  recover  of  him  a  legacy, 
but  is  brought  on  a  legal  title  to  slaves  in  the  possession  of 
wrong-doers.  It  is  true  that  the  title  was  acquired  by  the  will 
of  William  Fagan,  sen.;  but  the  suit  is  not  brought  by  the  com- 
plainant as  legatee,  but  as  a  tenant  in  common  in  renjainder, 
and  ihe  bill  shows  the  title  as  such  to  be  perfect  and  complete. 
How  can  the  court  order  a  sale  of  the  slaves,  or  any  of  them, 
as  prayed  by  the  supplemental  bill,  without  having  all  the  par- 
ties, who  have  title  to  ihem,  before  if?  It  is  well  settled  thai  no 
one  is  bound  by  a  decree  who  is  not  a  party  to  it,  nor  can  the 
title  of  one,  who  is  not  a  party  to  the  suit,  be  divested  by  a 
judgment.  If  the  court  proceed  to  order  a  sale  of  the  slaves,  or 
any  of  them,  the  purchaser  could  not  obtain  the  title  of  those, 
who  are  not  parties  to  the  bill,  but  they  could  assert  their  title 
afterwards  against  him,  and  the  decree  of  sale  would  afford  him 
no  protection. 

Indeed,  it  is  said,  that  if  legacies  be  charged  upon  real  estate, 
and  not  on  the  general  personal  assets,  one  legatee  cannot  file  a 
bill  in  behalf  of  himself  and  the  others,  but  that  all  the  legatees 
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must  be  made  parlies. — Morse  v.  Sadler,  1  Cox,  352 ;  Hallett 
V.  Hallett,  2  Paige,  22.  The  reason  of  this  distinction  can  only 
be,  that  the  legacies  create  a  charge  on  the  land,  and  the  pur- 
chaser cannot  obtain  a  clear  title,  unless  all  the  legatees  be 
brought  before  the  court.  But  if  this  distinction  should  be  con- 
troverted, we  apprehend  that  none  will  doubt  that  all  tenants  in 
common,  whether  they  derive  title  by  will  or  otherwise,  must 
be  brought  before  the  court,  before  their  title  to  the  property 
can  be  divested  by  a  sale  under  its  decree.  The  bill  is  defec- 
tive for  the  want  of  proper  parties.  All  who  claim,  or  who  are 
entitled  to  an  interest  in  the  slaves,  under  the  will  of  William 
Fagan,  deceased,  must  be  brought  before  the  court,  either  as 
complainants  or  defendants,  unless,  indeed,  there  be  some  rea- 
son which  would  render  it  unnecessary,  or  excuse  the  omission. 
But  nothing  of  this  kind  is  suggested  in  the  bill,  and  we  must, 
therefore,  reverse  the  decree  and  remand  the  cause,  that  the 
proper  parties  may  be  made.  As,  however,  the  equity  of  the 
bill  is  fully  established,  all  the  injunctions  will  be  letained,  until 
finally  disposed  of  by  the  chancellor. 

In  regard  to  the  time  from  which  the  complainants  can  claim 
the  promts  of  the  slaves,  or  the  interest  on  their  value,  if  they 
should  elect  to  take  the  purchase  money  of  any  that  have  been 
sold,  it  is  only  necessary  to  observe,  that  their  right  to  posses- 
sion accrued  at  the  death  of  Caiy  Fagan,  and  from  that  time 
only  can  they  claim,  as  rewaindcr-mcn,  the  possession  or  profits 
of  the  slaves.  If  the  defendants,  or  either  of  them,  are  liable 
for  the  use  of  the  slaves  during  the  life  of  Caty  Fagan,  (which 
is  a  question  we  have  not  examined,)  the  administrator  of  Caty 
Fagan  alone  can  call  for  an  account  during  that  time. 

Let  the  decree  be  reversed  and  the  cause  remanded. 

Chilton,  J.,  not  sitting. 
61 
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1.  The  statute,  giving  to  bonds,  executed  for  tlie  forthcoming  of  property 
levied  on  under  attachment,  when  returned  forfeited,  the  force  and  effect  of 
judgments,  and  authorising  the  issuance  of  executions  thereon  for  the 
amount  of  the  recoverv  in  tlie  attachment  suits,  was  intended  merely  to 
provide  a  summary  remedy,  and  not  to  deprive  the  obligors  of  any  legal  de- 
fence, which  they  might  have  set  up  against  the  bonds  at  common  law. 

2.  If  in  such  case  the  plaintiff,  after  the  property  has  been  replevied  under 
the  statute,  causes  a  portion  of  it  to  be  seized  and  sold  under  process  sued 
out  by  him  against  one  of  the  sureties,  jind  thus  prevents  a  compliance  with 
the  condition  of  the  bond,  it  is  a  discharge  of  the  obligors-  to  the  extent  of 
the  property  so  sold. 

8.  Although  a  failure  to  deliver  a  part  of  the  property  replevied  in  an  attach- 
ment suit,  without  the  fault  of  the  plaintiff,  will,under  the  statute,  amount 
to  a  forfeiture  of  the  bond,  and  authorise  execution  for  the  entire  sum  due 
on  the  judgment,  after  crediting  it  with  the  proceeds  of  that  delivered,  yet 
if  the  failure  to  deliver  any  portion  of  it  is  occasioned  by  the  act  of  the 
plaintiff,  the  statute  ceases  to  apply,  and  the  obligors,  in  default  of  deliver- 
ing the  residue,  can  only,  as  at  common  law,  be  held  liable  for  its  value. 

4.  The  writ  of  audita  querela  not  being  in  use  here,  the  proceeding  by  peti- 
tition  and  supersedeas  has  been  substituted  for  it,  and  is  the  proper  mode 
of  presenting  a  defence,  in  cases  where  execution  has  issued  on  a  summary 
judgment,  without  a  previous  opportunity  to  the  defendant  to  apjear  and 
contest  it. 

Error  to  the  Circuit  Court  of  Tuskaloosa.     Tried  before 
the  Hon.  Geo.  D.  Shortridge. 

DuNLAP  sued  out  an  attachment  against  Reuben  Clements 
and  caused  it  to  be  levied  on  a  stock  of  goods,  &c.,  which  the 
fatter  replevied  by  giving  bond  with  Elijah  and  James  C.  Clem- 
ents as  his  sureties.  Subsequently  to  this  Dunlap  also  sued  out 
an  attachment  against  James  C.  Clements,  and  caused  a  portion 
of  the  same  goods  to  be  levied  on  and  sold  under  it,  before  judg- 
ment bad  been  obtained  in  the  first  mentioned  suit.  Afterwards 
a  demand  being  made,  the  obligors  tendered  the  value  of  the 
goods  which  had  not  been  thus  seized  and  sold,  which  was  re- 
fused, and  none  of  the  goods  being  delivered,  the  bond  was  re- 
turned forfeited,  and  execution  issued  thereon  for  the  amount  of 
the  judgment.  The  defendants  in  error  thereupon  filed  their  pe- 
tition setting  forth  these  facts  and  praying  that  the  execution  be 
perpetually  superseded  as  to  all  except  sixty  dollars,  the  value 
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of  the  goods  that  were  not  sold  under  the  second  attachment. 
The  plaintiff  in  error  demurred  to  the  petition,  but  his  demurrer 
was  overruled,  and  he  declining  to  join  in  an  issue  of  fact,  the 
court  rendered  judgment  in  accordance  with  the  prayer  of  the 
petition.     This  is  the  error  now  assigned. 

J.  L.  Martim,  for  the  plaintiff  in  error : 

We  contend  that  the  first  ground  made  by  the  petition,  if  it 
extended  to  all  the  goods  replevied,  would  be  no  discharge  of 
the  bond.  If  they  were,  as  contended  for,  in  the  hands  of  the 
law,  and  not  subject  to  a  second  levy,  it  was  the  duly  of  the  par- 
ties concerned  to  have  protected  them  on  that  ground,  by  taking 
the  necessary  steps  for  that  purpose,  and  failing  to  do  this,  they 
were  left  to  their  remedy  by  suit  against  the  wrong  doer.  If, 
however,  this  position  cannot  be  maintained,  this  point,  as 
state<l,  goes  only  to  a  part  of  the  goods,  and  cannot  discharge 
the  bond,  which  is  necessarily  forfeited  for  want  of  the  delivery 
of  the  eotire  quantity  replevied. — See  Saddler  v.  Cover,  5 
Dana,  6IjI;  Symes  v.  Montague,  4  H.  &  Munford,  ISO;  3  S. 
&  Port.  421-G-7  ;  Jemison  v.  Cozens,  3  Ala.  63G  ;  3  Munford, 
417, 

It  cannot  be  contended  that  the  obligo's  in  a  replevy  bond 
may  pay  the  value  of  tiie  property  replevied,  and  thereby  dis- 
charge their  obligation  to  deliver  the  goods.  The  authorities 
cited  show  iliat  nothing  will  discharge  the  bond  but  the  delivery 
of  all  the  property  replevied,  and  although  it  may  be  worth  but 
a  smalt  portion  of  the  debt,  and  the  title  to  it  in  another,  and 
not  in  the  defendant,  yet  it  must  be  delivered. 

The  failure  to  deliver  that  portion  of  the  goods  which  defend- 
ants value  at  sixty  dollars,  oot  being  chargeable  to  tha  plaintiff 
or  the  officer,  but  to  the  negligence  of  the  defendants,  the  law 
dedares  the  bond  forfeited. — Clay's  Dig.  01,  §  33. 

Ormoxd  &  Peck,  for  the  defendants : 

1.  We  contend,  first,  that  by  the  levy  of  the  first  attachment 
»nd  the  execution  of  the  replevy  bond,  the  goods  were  in  the 
custody  of  the  law,  and  could  not  be  taken  from  the  surely  or 
his  bailee  by  an  attachment  subsequently  issued. —  Augustiii  v. 
McLean,  3  Port.  138;  Rives  &  Owen  v.  Wellbonrne,  6  Ala. 
4-5;  Ilagan  v.  Lucas,  10  Peters,  400;  Falls  v.  Wesinger,  11 
Ala.  SOl-4-5. 
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2.  The  demand  made  on  the  replevy  bond  was  inoperative, 
because  the  plaintifF,  by  his  own  act,  had  caused  the  goods  to  be 
taken,  seized  and  sold,  to  satisfy  another  demand,  and  had 
thereby  rendered  it  impossible  for  the  surety  to  perform  his  ob- 
ligation. To  perniit  him  to  avail  himself  of  a  refusal  caused  by 
his  owii  act,  would  be  to  violate  one  of  the  most  salutary  maxims 
of  .the  law,  *'  that  no  one  shall  take  advantage  of  his  own  wrong." 

3.  It  is  of  no  moment  that  a  small  portion  of  the  goods  so  re- 
iplevied  were  not  taken  by  the  second  attachment.     Dunlap  has 

just  as  effectually  prevented  the  surety  from  complying  with  the 
condition  of  his  bond  by  taking  a  part  of  the  goods,  as  if  he  had 
taken  the  whole.  For  the  doctrine  is  that  where  the  covenantee, 
by  his  own  act,  incapacitates  the  covenantor  from  performing 
his  covenants,  it  discharges  him  from  the  obligation. — See  Piatt 
on  Covenants,  266  top  page,  595  marg.  and  authorities  there  cited. 

4.  It  is  also  objected  that  the  surety,  when  the  goods  were 
levied  on  the  second  time,  should  have  interposed  and  tried 
the  right  of  property.  It  is  true,  be  might  have  done  so,  but 
surely  he  waives  no  right  by  declining  to  avail  himself  of  an 
extraordinary  privilege  secured  to  him  by  statute,  any  more  thar> 
where  an  execution  is  levied  on  the  property  of  a  third  person, 
when  he  may  at  his  election  try  the  right  of  property,  or  assert 
his  rights  in  the  mode  provided  by  the  common  law. 

PARSONS,  J. — The  bond  was  returned  forfeited,  and  that 
gave  it  the  force  and  effect  of  a  judgment  under  the  statute,  and 
authorised  the  clerk  to  issue  an  execution  thereon,  against  the 
obligors,  for  the  amount  of  the  judgment  and  costs  recovered  in 
the  attachment  suit. — Clay's  Dig.  61,  §  33. 

The  amount  to  be  paid  by  the  obligors,  when  the  bond  is  re- 
turned forfeited:  is  fixed  by  the  statute,  and  it  is  the  sum  recov- 
ered in  the  attachment  suit  and  the  costs  of  that  suit.  It  is  true, 
as  contended  at  the  bar,  that  if  the  bond  is  returned  forfeited  for 
the  non-delivery  of  only  a  small  part  of  the  property  replevied, 
and  there  should  be  a  large  amount  of  the  judgment  remaining, 
after  applying  what  was  delivered,  the  obligors  would  be  bound 
for  it  all  at  law.  Although  this  is  conceded,  it  does  not  prove 
that  the  statute  prohibits  any  good  defence  against  the  bond.  It 
only  proves  that  such  defence,  by  itself,  is  not  good. 

The  statute  makes  no  provision  for  the  trial  of  any  matter  of 
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defence  which  the  obligors  may  have  against  the  bond,  but  it  is 
manifest  that  ilie  Legislature  neither  intended  to  prohibit,  nor  to 
im|)air  the  uffocl  of  any  legal  defence,  by  having  declared  that 
such  bonds,  when  returned  forfeited,  should  have  the  force  and 
effect  of  judgments,  and  that  executions  might  be  issued.  A 
summary  practice  is  all  that  was  intended.  A  release  or  any 
other  legal  discharge  is  as  good  against  the  bond  as  it  was  at  the 
common  law;  and  in  truth  the  effect  of  every  matter  of  defence 
not  affected  by  the  statute,  is  to  be  ascertained  by  the  common 
law,  and  the  defence  now  presented  is  not,  as  we  think,  affected 
by  the  statute. 

2.  The  matters  now  relied  on,  as  discharging  Elijah  and  Jas. 
C  Clements  to  a  certain  extent  from  tiie  bond,  will  best  appear 
by  a  statement  of  the  case. 

The  plaintiff  in  error  sued  out  an  attachment  against  Reuben 
Clements,  which  was  levied  on  certain  goods  as  his  property, 
and  he  replevied  them  by  giving  Elijah  Clements  and  Jan)es  C. 
Clements  as  his  sureties  on  the  bond.  And  the  plaintiff  in  error 
subsequently  sued  out  another  attachment  against  James  C. 
Clements,  and  caused  it  to  be  levied  on  the  chief  part  of  the  same 
goods,  and  ihey  were  sold  under  an  order  in  that  suit.  This  was 
before  the  bond  in  question  was  forfeited,  and  Elijah  and  James 
C  contend  that  by  force  of  these  facts  they  are  discharged  from 
the  bond,  except  to  the  extent  of  the  value  of  the  goods  replevied, 
which  were  not  taken  under  the  second  attachment,  and  which 
did  not  exceed  the  sum  of  sixty  dollars. 

Tlj€  plaintiff  by  his  own  act  prevented  the  defendants  from 
delivering  the  goods  that  were  taken  under  the  second  attach- 
ment,  and  thus  himself  was  the  cause  of  the  forfeiture,  and  for 
that  reason  he  should  not  take  advantage  of  it. 

Lork  Cuke,  in  speaking  of  feoffments  in  fee  upon  condition, 
observes,  that  if  the  feoffor  is  the  cause  wherefore  the  condi- 
tion cannot  be  performed,  he  shall  never  take  advantage  for  non- 
performance thereof.  In  such  case  the  estate  of  the  feoffee 
becomes  absolute.  "And  so  it  is,"  he  says,  "if  A.  be  bound 
to  B.  that  J.  S.  shall  marry  Jane  G.  before  such  a  day,  and  be- 
fore the  day  B.  marry  with  Jane,  he  shall  never  take  advantage 
of  the  bond,  for  that  he  himself  is  the  mean  that  the  condition 
could  not  be  performed.  And  this  is  regularly  true  in  all  cases." 
—2  Thoioas'  Coke,  19. 
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We  cannot  doubt,  therefore,  but  that  Elfjah  and  James  were 
discharged  to  some  extent,  and  as  the  court  below  did  not  dis- 
charge them  in  respect  of  tlie  value  of  the  part  of  the  goods  that 
"Avere  not  taken  under  the  second  attachment,  and  as  they  do  not 
complain,  we  are  confined  to  the  question  whether  there  is  error 
against  the  plaintiff  in  wl»at  was  done.  Taking  the  question 
upon  the  common  law,  I  think  Elijah  and  James,  considered 
as  principal  obligors  (for  it  is  not  necessary  to  consider  them  as 
sureties,  from  the  view  we  take  of  the  case)  were  not  discharged 
wholly  from  the  bond,  because  the  plaintiff  prevented  ihem  from 
delivering  part  of  the  goods  mentioned  in  the  condiiion.  The 
thing  to  be  done  in  performance  of  the  condition,  was  to  deliver 
certain  goods  which  consisted  of  several  and  distinct  articles,  and 
therefore  I  tiiink  they  were  liable  at  the  common  law  for  the  ar- 
ticles which  the  plaintiff  did  not  prevent  them  from  delivering. — 
See  Willes,  351  ;  Chesman  v.  Nainley,  Lord  Raymond,  1456; 
Strange  1138  ;  Newman  v.  Newman..  4  Maule  &  S.  66;  Piatt  on 
Covenants,  598.  If*I  am  right  in  supposing  that  Elijah  and 
James  were  not  discharcred  from  the  obligation  to  deliver  that 
part  of  the  goods,  the  plaintiff  is  not  injured,  for  they  were  in 
fact  not  discharged  as  to  tjiem,  in  the  court  below. 

3.  It  is  conceded  that  if  Elijah  and  James  had  delivered  th» 
part  of  the  goods  which  the  plaintiff  prevented  them  from  deliv- 
ering, but  failed  to  deliver  the  rest,  the  bond  w'ould  have  had  the 
effect  of  a  judgment  and  an  execution  might  have  issued  for  the 
amount  recovered  in  the  first  attachment  suit,  and  they  would 
have  been  liable  for  all  which  the  goods  delivered  were  not  suf- 
ficient to  satisfy.  This  appears  to  be  according  to  the  effect  of 
the  statute;  but  the  statute  cannot  apply  lo^thiscase,  for  it  could 
not  have  been  within  the  intention  of  the-  Legislature.  Here, 
the  plaintiff  prevented  the  other  party  (i&m  delivering  the  chief 
part  of  the  goods,  and  it  never  could  have  been  intended  by  the 
Legislature  that  he  should  have  a  judgment  for  the  whole  amount* 
nevertheless.  The  real  case  that  existed  at  and  before  the  time 
when  the  bond  was  returned  forfeited,  or  actually  forfeited,  was 
not  within  the  act,  and  resting  it  upon  the  common  law,  there 
•has  been  no  error  to  the  prejudice  of  the  plaintiff.  If  the  doc- 
trine for  which  he  contends  could  apply  to  the  case,  it  would 
probably  discharge  Elijah  and  James  wholly,  which  was  not 
done  by  the  court  below.     They  were  sureties,  and  were  bound 
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for  notliing  more  than  the  delivery  of  all  the  goods.  By  depriv- 
ing them  of  the  power  to  deliver  a  part,  lie  subjected  ihein  to  the 
consequences  of  a  forfeiture,  provided  there  can  be  a  total  forfei- 
ture, after  such  act  by  the  plaintiff,  and  tiius  by  his  own  act,  gave 
to  the  bond  an  effect  which  it  did  not  have  otherwise,  but  I  do  not 
wish  to  put  the  case  upon  (hat  ground«  and  therefore  I  do  not 
undertake  to  decide  it. 

4.  Elijah  and  James,  upon  their  petition  stating  the  f^icts,  ob- 
tained in  the  court  below  a  supersedeas  against  the  executit)n, 
except  the  sum  of  sixty  dollars,  which  they  alleged  in  the  petU 
tion  was  the  value  of  the  goods  not  delivered,  but  which  were 
not  taken. under  the  second  attachment.  The  plaintiff  demurred 
to  the  petition,  and  having  thus  admitted  the  facts  and  not  offered 
any  issue  of  fact,  the  court  made  ihe  supersedeas  perpetual  as  to 
all,  except  the  value  of  the  goods  not  taken  under  the  second 
attachment,  and  which  the  parlies  were  prevented  from  deliver- 
ing by  another  cause.  The  counsel  of  the  plaintiff  does  not  ad- 
mit that  this  was  a  legal  mode  of  proceeding.  If  the  aiul'Ua 
querela  were  in  use  here,  there  can  be  but  iiiile  doubt  that  the 
defendants  could  thereby  establish  their  discharge,  for  there  was 
no  legal  mode  of  plaading,  or  of  trying  the  question  at  any  time 
before  the  execution  was  issued,  and  there  have  been  instances 
in  our  practice  in  which  the  petition  and  supersedeas  have  been 
recognised  as  a  substitute  for  the  audita  querela,  with  the  right 
to  the  parties  of  making  up  an  issue  upon  the  petition  of  law  or 
of  fact,  to  suit  the  circumstances  of  their  case. — Edwards  v. 
Lewis,  16  Ala.  813.  In  most  cases  this  practice  is  preferable 
to  a  bill  in  equity,  for  it  saves  the  right  of  trial  by  jury,  is  more 
speedy  and  less  expensive. 

Let  the  judgment  be  af&rmed. 
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1.  Where  administration  has  been  rightfully  granted  and  is  still  pending  io 
another  State,  a  court  of  chancery  here,  although  it  may  entertain  a  bill 
quia  timet  to  prevent  the  destruction  of  assets  of  the  estate  that  have  been 
brought  within  its  jurisdiction,  -will  not  proceed  at  the  instance  of  the  dis- 
tributees to  a  final  settlement  of  the  administration,  but  will  remit  them 
for  that  purpose  to  the  tribunal,  which  has  first  taken  cognizance  of  the 

!     cause. 

'    Error  to  the  Chancery  Court  of  Chambers.     Tried  before 
the   Hon.  W.  W.  Mason. 

Brock  and  Rice,  for  the  plaintiffs  in  error. 

tiwt 

No  counsel   for  the  defendants.  '-''■ 

CHILTON,  J. — The  object  of  this  bill  is  to  recover  a 
negro  slave,  named  Isaac,  from  Lyon,  one  of  the  defendants, 
who  has  him  in  possession  in  the  county  of  Chambers.  The 
complainants  aver  that  they  are  entitled  to  him  under  the  will 
of  their  father,  Thomas  Worthy,  who  died  in  Troup  county,  in 
the  State  of  Georgia,  and  whose  will  was  proved  in  the  Court 
of  Ordinary  of  said  county,  upon  the  application  of  Jane  Wor- 
thy and  one  Robison,  who  were  thereby  appointed  executrix 
and  executor  thereof,  and  were  qualihed  as  such.  It  is  avered 
in  the  bill  that  these  parties,  Jane  Worthy  and  Robison,  "  fraud- 
ulently used;  mismanaged  and  squandered  the  estate,"  and  that 
they  fraudulently  and  with  the  intention  of  defeating  the  rights 
of  the  complainants,  procured  an  order  of  sale  to  he  made  by 
said  Court  of  Ordinary,  a  copy  of  which  is  exhibited  in  the  bill, 
of  all  the  real  and  personal  estate  belonging  to  the  said  testator; 
that  the  sale  under  the  said  order  was  fraudulent,  irregular  and 
void,  because  in  contravention  of  the  laws  of  the  State  of  Geor- 
gia ;  that  the  said  Jane  and  Robison  gave  no  bond  for  the  per- 
formance of  their  duties  as  executrix  and  execuior  of  said  will, 
and  are  insolvent;  that  one  of  them  resides  in  Troup  county, 
Georgia,  the  other  in  Mississippi ;  thai  the  will  devotes  the  tes- 
tator's property,  first  to  the  payment  of  his  debts,  and  then  be- 
queathes a  carriage  and   horses  to  Jane,  the  widow,  and  the 
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remainder  of  ihe  property,  both  real  and  personal,  to  be  equally 
divided  between  the  complainants  and  said  Jane.  Complain- 
ants charge,  on  information  and  belief,  that  there  are  no  valid 
debts  against  said  estate,  or  if  there  are,  they  are  inconsiderable. 

The  chancellor  dismissed  the  bill,  and  considered  that  it  wag 
wanting  in  equity.  For  the  plaintiffs  in  error,  it  is  insisted  that 
this  decree  is  erroneous. 

Had  the  Chancery  Court  any  jurisdiction  of  the  case  made  by 
the  bill  ?  If  it  had  not,  it  is  quite  immaterial  whether  the  sale  of 
the  slave  in  Georgia  was  fair  and  legal,  or  fraudulent  and  void. 
We  are  refered  to  the  case  of  Calhoun,  by  his  next  friend,  v. 
King,  5  Ala.  623,  as  an  authority  in  support  of  the  jurisdic- 
tion. In  that  case  the  interference  of  the  Court  of  Chancery  in 
this  State  was  predicated  upon  the  ground  of  the  imminent  dan- 
ger, in  which  ilie  fund  was  placed,  of  being  destroyed.  The 
jurisdiction  was  maintained  as  a  bill  quia  timet.  Besides,  the 
parties  lived  here,  the  estate  was  here,  and  both  the  estate  and 
the  distributees  had  been  brought  to  this  State  by  the  adminis- 
trator. Now,  I  think  it  is  a  clear  proposition,  that  the  court  of 
equity  may  in  such  case  interpose  to  prevent  the  destruction  of 
the  trust  fund,  at  the  instance  of  those  beneficially  interested, 
and  thus  far  the  case  of  Calhoun  v.  King,  is  good  law ;  but  to 
hold  that  having  taken  jurisdiction  for  this  purpose,  the  court 
shall  proceed  to  make  a  final  distribution  of  the  estate,  with- 
drawing the  administration  from  the  State  of  Georgia,  in  whose 
court  it  was  rightfully  commenced,  and  was  then  actually  pend- 
ing, into  the  Chancery  Court  of  this  Slate,  is  a  proposition  to 
which  I  have  never  been  able  to  obtain  my  consent.  What  is 
the  court  called  upon  by  this  bill  to  do?  Certainly  not  to  de- 
cree this  slave  to  the  complainants,  irrespective  of  the  condition 
of  the  estate,  as  shown  by  the  administration  of  the  assets  in  the 
Court  of  Ordinary  in  Georgia.  Could  such  proceeding  as  this 
be  tolerated,  the  rights  of  creditors  would  be  wholly  disregarded, 
and  the  proceedings  of  a  court  of  our  sister  State,  in  matters 
which  fall  peculiarly  within  its  jurisdiction  and  cognizance!, 
would  be  contemned  and  held  for  nought.  It  is  manifest  then, 
that  in  order  to  ascertain  the  distributive  share  of  the  estate,  to 
wliich  the  compliiinanis  in  the  bill  will  be  entitled  under  the  will, 
the  whole  account  must  be  gone  into  with  the  administrators  or 
executors.    The  amount  of  assets,  the  liabilities  of  the  estate,  the 
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expenses  incident  to  its  management,  in  the  form  of  allowances 
to  tlie  personal  representatives,  and  -ilie  fees  of  the  court,  &c. — 
all  these  must  be  ascertained  bcfo!•(^it  can  be  determined  that 
this  properly  is  not  needed  for  ihe^payment  of  debts ;  for  until 
the  debts  of  the  estate  are  paid,  no  distribution  can  be  made. 
•Well,  after  the  wholematler  shall  have  been  gone  through,  and 
a  decree  is  made,  all  that  can  be  affected  by  it  is  the  negro 
slave  in  controversy.  The  court  may  decree  him  to  the  com- 
plainants, and  thus  would  end  this  case.  But,  perhaps,  another 
person  may  have- purchased,  in  the  same  way,  another  slave, 
and  to  recover  this,  the  same  account  mast  be  taken;  for  as 
against  the  claimaiHt  of  the  second  slave,  the  prooeedings  had  to 
recover  the  first,  and  to  which  he  was  neither  parlj  nor  privy, 
cannot  bind  him  ;  and  thus,  as  many  settlements  and  accountings 
•of  the  estate  must  be  fnade,  as  there  are  separate  articles  of 
property  found  in  possession  of  differetU  individuals.  Besides 
all  this,  it  would  be  perfectly  competent  for  the  Court  of  Ordi- 
nary in  Georgia,  whose-juHsdictioR,  having  rightfully  aT>d  pre- 
viously vested,  could  not  be  taken  away  by  any  thing  our  court 
might  do,  to  proceed  and  make  a  fuH  and  final  settlement  of  the 
estate,  decreeing  to  the  creditors  ibe  whole  of  the  assets,  charg- 
ing the  executor  and  executrix  the  full  value  of  all  this  property, 
so  alleged  to  have  been  fraudulently  purchased,  and  thus  leav- 
ina:  not  one  cent  for  distribution  among  the  legatees.  But  I 
need  not  pursue  this  line  of  argument  further.  It  must  be  ap- 
parent that  by  entertaining  jurisdiction  in  such  cases,  and  ad- 
niinistei-ing  estates  in  chancery  in  this  State,  the  administration 
of  which  has  been  previously  commenced  and  is  properly  pend- 
ing in  the  court  of  a  sister  State,  we  shall  bring  about  a  conflict 
of  jurisdiction,  from  which  great  inconvenience  and  hardship 
will  result.  It  is  true,  the  court  of  chancery,  which  acts  in  i)er- 
sonam,  might,  if  it  had  jurisdiction  of  the  person,  compel  liinn 
by  injunction  and  attachment  for  contempt,  to  delist  from  insti- 
tuting proceedings  in  the  court  of  another  State,  and  to  abide 
by  the  account  which  it  had  taken,  but  this  is  occupying  some- 
what delicate  ground,  and  such  extraordinary  process  would 
never  be  granted,  if  the  proceeding  in  the  foreign  court  bad 
been  previously  rightfully  commenced ;  for  in  that  case,  the  for- 
eign court  migiit  resort  to  such  restraining  measures  as  to  the 
Opposite  parly,  and  thus  each  being  enjoined  from  proceeding, 
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the  rights  of  tlie  parlies  would  be  sacrificed  in  this  conflict  of 
jurisdiction.  The  better  rule,  and  one  more  consonaat  with 
sound  policy,  and  that  comity  which  should  obtain  between 
States,  is  to  refer  the  parties  to  the  domestic  forum  for  redress. 
Mead  v.  Merritt  &  Peck,  2  Paige,  402  j  Peck  v.  Mead,. ex' r,  2 
Wend.  R.  470;  Driggs  v.  Walcolt,  4  Cranch,  179;  7  ib.  278; 
Story's  Eq.  PI.,  ^  489;  Story's  Confl.  L.,  432,  n.  1.    . 

It  very  clearly  appears,  from  the  whole  case  made  by  the 
record,  that  the  estate  of  Thomas  Worthy  has  never  been  sew 
lied  in  Georgia;  that  it  is  still  in  debt;  and  that  Lyon,  the  de- 
fendant, paid  for  the  slave  in  question  the  sum  of  $450,  which 
sum  was  appropriated  towards  the  payment  of  a  judgmenl 
against  the  estate  in  the  Superior  Court  of  Troup  county,  Geor.-> 
gia,  a  balance  of  which  judgment,  amounting  to  $326  50,  w'nh 
interest. from  the  1st  April  1845,  still  remains  due  and  unpaid. 
Under -these  circumstances,  we  feel  no  hesitation  in  holding 
that  the  complainants  were  rightfully  denied  the  relief  sought  by 
the  bill.-. 

Decree  affirmed. 


BETTSi"ET  AL.  rs.  BETTS.- ^ 

1.  Where  a  father,  having  •xecuted  in  favor  of  his  (laughter  an  instrum«»t» 
which  is  ineffectual  as  a  conveyance,  but  of  which  fact  he  is  ignorant,  im- 
mediately after  her  marriage  delivers  property  to  the  hnsband  under  the 
impression  and  belief  that  such  instrument  secures  it  to  her  eole  and  sepa* 
rate  use,  and  the  husband  accepts  it  with  full  notice  and  under  a  similar 
belief,  a  trust  arises  in  b«half  of  the  wife,  which  a  court  of  equity  will 
enforce. 

2.  Although  a  bill  is  multifarious  and  is  demurred  to  for  that  cause,  yet  if 
the  parties  proceed  to  a  hearing  and  the  cbancellor,  without  Boticing  the 
demurrer,  renders  a  final  decree  on  the  merits  upon  one  matter  alone,  this 
court  will  presume  the  other  portion  of  the  bill,  on  which  the  objection  was 
foun'led,  to  have  been  waived  and  abandoned  in  the  court  below,  and  will 
not  dismiss  the  bill  on  the  ground  of  multifariousness. 

3  An  indebtedness  accruing  from  a  husband  to  his  wife  on  account  of  her 
separate  estate  docs  not  create  a  specific  lien  on  his  property,  and  cannot, 
therefore,  be  preferod  in  payment  to  debts  due  by  him  to  third  persons,  who 
have  acquired  liens  on  such  property  by  judgmcot  ond  czecutioD. 
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Error  to  the  Chancery  Court  of  Barbour.  Tried  before 
»lhe  Hon.  J.  VV.  Lesesne. 

Belser  and  Cocke,  for  the  plaintifFa  in  error. 

BuFORD,  for  the  defendant. 

DARGAN,  C.  J. — The  material  allegations  of  tliis  bill  may 
*e  thus  stated  :  On  the  29th  of  October  1827,  Moses  Walker, 
tile  father  of  complainant,  executed  an  instrument  in  writing, 
which  purports  to  convey  to  his  sons,  Josiah  and  Alexander 
Walker,  all  the  property,  both  real  and  personal,  that  should 
come  to  or  be  vested  in  the  complainant,  (then  the  wife  of  Dr. 
Ambrose  Nelson,)  either  as  one  of  his  distributees  or  legatees, 
<o  be  held  by  them  in  trust  for  the  sole  and  separate  use  of  the 
complainant,  during  her  natural  life,  free  from  the  debts  con- 
tracts or  control  of  her  then,  or  any  future  husband,  with  power 
in  the  complainant  to  will  the  same  as  she  might  see  fit,  whether 
sole  or  married,  but  in  default  of  such  disposition,  then  in  trust 
^or  such  children  as  the  complainant  should  leave  surviving  her. 
It  is  also  alleged  that  the  complainant  was  divorced  from  Dr. 
Nelson,  and  some  time  in  the  year  1834,  intermarried  with 
Elisha  Betts,  her  present  husband  ;  and  that  shortly  after  this 
marriage,  Moses  Walker  delivered  to  Elisha  Betts  six  slaves, 
one  horse,  and  a  hundred  dollars  in  cash,  under  the  belief,  and 
with  the  intention,  that  said  property  would  pass  by  the  instru- 
ment and  be  held  in  conformity  with  its  provisions,  for  the  sole 
and  separate  use  of  the  complainant,  and  that  Elisha  Betts  so 
understood  the  gift.  The  bill  further  charges,  that  there  was  a 
mistake  in  drawing  the  instrument,  in  this,  that  it  does  not  pro- 
vide that  the  property  which  Moses  Walker  might  give  to  the 
complainant  during  his  life  should  be  held  by  his  sons,  Josiah 
^nd  Alexander,  for  the  separate  use  of  the  complainant;  that 
such  was  the  design  of  the  instrument,  and  such  the  instruc- 
tions given  to  the  attorney  who  drew  it,  but  that  this  provision 
was  omitted,  owing  to  the  haste  with  which  it  was  drawn.  It  is 
further  alleged,  that  Moses  Walker  executed  the  instrument 
under  the  belief  that  it  would  be  effectual  to  secure  to  the  com- 
plainant, not  only  any  property  she  might  receive  from  him  at 
his  death,  but  also  such  as  he  might  give  her  during  his  life,  and 
tinder  this  belief  and  impression  he  continued  until  his  deatij. 
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The  bill  prays  the  correction  of  the  instrument  so  as  to  conforra« 
to  the  intentions  of  the  donor;  that  the  property  delivered  to  her 
husband  by  her  father  be  decreed  to  be  her  separate  estate;  and 
that  the  creditors  of  her  husband,  who  have  caused  the  properljr 
to  be  levied  on,  be  enjoined  from  sellLi^g^it,  and  also  for  gene- 
ral relief. 

The  answer  of  EHsha  Betts  neither  expressly  adnnits  nor  de- 
nies the  mistake  in  drawing  the  instrument,  but  insists  that  the- 
object  of  it  was  to  exclude  the  marital  rights  aad  control  of  Dr. 
Nelson,  the  husband  of  complainant  at  the  time  it  was  executed;, 
and  further,  that  the  slaves  named  in  the  bill  were  given  and  * 
delivered  to  him  by  Moses  Walker  as  his  own,  and  did  not 
pass  by  virtue  of  the  deed  to  the  trustees,  nor  were  they  giverk^ 
in  trust  for  the  separate  use  of  the  complainant. 

GuflD,  who  is  an  assignee  of  some  of  the  judgments  against 
Betts,  has  no  knowledge  of  the  instrument,  but  from  informa-  . 
tion  denies  the  mistake,  and  also  that  it  was  thelntention  of  , 
Moses  Walker  to  give  the  properly  in  such  manner  as  to  be  .. 
held  for  the  separate  use  of  the  complainant;  and  he  insists  that  v. 
it  was  given  unconditionally  after  the  marriage  to  Elisha  BeXt3»  ^ 
and  is  therefore  subject  to  his  debts. 

The  testimony,  in  my  opinion,  fully  establishes  that  there  wa* 
a  mistake  in  drawing  the  deed.  Mr.  Scbly  states  positively, 
that  he  was  instructed  to  draw  the  instrument,  so  as  to  secure  to- 
the  separate  use  of  the  complainant,  during  her  natural  life,  not 
only  such  property  as  she  should  receive  from  her  father's  es- 
tate al  his  death,  but  also  such  as  he  might  deliver  to  her  du- 
ring his  life.  The  evidence  of  this  witness  is  corroborated  by 
all  the  testimony  and  all  the  circumstances  that  bear  upon  it^ 
and  the  mistake  is  not  denied  by  any  one  who  has  any  knowl- 
edge of  the  transaction. 

But  the  mistake  in  the  instrument  is  not  conclusive  of  the 
rights  of  the  complainant,  for  nothing  passed  by  its  execution. 
At  most  it  can  be  considered  only  as  a  declaration,  that  all  lh& 
property  ihe  father  of  the  complainant  should  afterwards  give 
her,  he  would  give  to  his  two  sons  in  trust  for  her  sole  and  sep- 
arate use,  during  her  life,  free  from  the  control  of  her  then 
present  or  any  future  husband.  This  intention  thus  declared 
he  could  afterwards  abandon,  and  if  he  gave  her  property  upon 
different  terms  or   conditions  than  those  nameJ  in  the  instru- 
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'-  rtient,  it  is  clear  that  the  deed  conld  have  no  influence  upon  it^ 
'•'  Laying  then  the  instrument  aside  as  a  conveyance  of  propertVi 
The  material  question  is,  upon  what  terms  and  conditions  was  the 
property  delivered  to  Elisha  Belts?  The  evidence  fully  satisfies 
nre  that  Moses  Walker,  the  donor,  at  the  time  of  the  delivery  of 
the  slaves  to  Belts,  did  not  intend  or  beHeve  that  Belts  would 
take  any  title  or  interest  in  them,  but  that  they  would  pass  under 
the  supposed  provisions  of  the  deed  to  his  two  sons,  as  trustees, 
for  the  sole  and  separate  use  of  the  complainant  during  her  nat- 
ural life,  and  after  her  death  to  such  of  her  children  as  should 
survive  her,  unless  she  by  will  disposed  of  the  property  other- 
wise, i  am  further  satisfied  that  Belts  accepted  them  iisttie 
separate  property  of  his  wife,  and  that  he  did  not  believe  he  ac- 
quired by  the  gift  the  right  to  the  slaves  as  his  own  property. 
I  arrive  at  this  conclusion  of  fact  fvom  the  following  testimony  : 
John  B.  Walker  testifies  that  on  the  day  after  the  marriage, 
Belts  told  him  when  he  applied  to  Moses  Walker  for  permis- 
sion to  marry  the  complainanr,  that  he  replied  that  he  was  un- 
willing for  him  to  marry  his  daughter  vvrlhout  knowing  her  his- 
tory, which  he  then  gave,  and  further  told  him  that  all  the  prop- 
ety  he  had  given  or  that  he  intended  to  give  her,  would  be'sx;- 
cured  to  her  separate  use  and  for  the  use  of  her  children,  and  if 
he  married  her,  he  must  not  expect  any  thing  with  her  by  v^ay 
property,  either  before  or  at  his,  Walker's,  deaih.  Belts  also 
stated  in  the  same  conversation,  thar  he  replied  to  Walker  liiat 
he  had  properly  enough  to  support  himself  and  her,  and  was 
not  influenced  to  marry  her,  either  from  vvliat  she  had  or  might 
have. 

C.  J.  Mills,  w-lio'wasexa-tiiined  en  the  part  of  the  defendants, 
testifies  that  he  learned  from  Belts,  in  the  year  1836,  that  he, 
Bells,  had  procured  a  copy  of  the  instrumerH  executed  by  Moses 
Walker  and  had  consulted  counsel  as  to  ils  validity,  and  was 
advised  thai  he  could  hold  the  properly  if  he  chose.  This  wit- 
ness was  requested  by  Belts,  in  the  year  1845,  to  pursuade  ibfe 
complainant  to  leave  Barbour  county  and  go  to  Tuskegee  and 
live  again  with  lier  husband,  in  answer  to  which  request,  ihe 
witness  slated  that  it  would  be  in  vain  to  urge  her,  unless  he, 
Belts,  would  secure  her  negroes  to  her  beyond  dispute,  and 
Belts  replied  that  it  was  his  intention,  and  ever  had  been,  that 
the  intentions  of  Moses  Walker  should  be  carried  out,  and  thai 
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Fann\',  the  daughter  of  Mrs.  Betts  b}'  Dr.  Nelson,  should  have 
the  negroes.  Betts  then  pulled  out  a  letter,  saying  he  had  writ- 
ten to  Col.  Betts,  of  Virginia,  for  his  opinion  and  advice  in  ref* 
erence  to  this  very  matter,  who  had  advised  him  by  all  means  to 
comply  with  the  intentions  of  Moses  Walker.  It  is  also  stated 
by  this  witness  that  in  a  conversation  he  had  with  Betts,  a  few 
days  after  his  intermarriage  with  the  complainant,  Betts  slatfed 
tiiat  his  wife  had  informed  him,  before  their  marriage,  that  her 
negroes  were  secured  to  her  and  the  heirs  of  Irer'body,  and4ie 
then  commended  her  for  her  good  sense  in  making  it  knovvn  be- 
fore the  marriage.  Tiie  testimony  of  the  brothers  of  the  com- 
plainant fully  show  that  Moses  Walker  remained  under  the  im- 
pression until  his  death,  that  the  slaves  were  secured  to  Mrs. 
Belts  and  her  children,  and  there  has  been  no  act  done  by  Betts, 
at  least  none  has  been  proved,  that  would  go  to  show  that  he 
considered  the  property  in  any  other  view  than  as  the  separate 
property  of  his  wife  ;  for  when  he  became  embarrassed  and  exe- 
cuted conveyances  of  his  properly  to  secure  his  creditors,  he 
did  not  attempt  to  convey  or  encumber  any  of  the  slaves -re- 
ceived Iron)  Moses  Walker. 

I'roni .  this  evidence  I  am  induced  to-  believe  that  Moses 
Walker,  in  making  (he  gift  and  delivering  the  slaves  to  Betts, 
intended  that  they  should  be  held  in  accordance  with  the  sup- 
posed provisions  of  the  deed,  that  is,  for  tlie  separate  use  of 
complainant  during  her  life,  and  after  her  death  for  such  of  her 
children  as  should  survive  her,  unless  she  saw  proper  to  make  a 
disposition  of  them  by  will;  and  I  also  think  that  Betts  knew  riie 
intention  of  Walker  when  he  received  the  possession  of  the 
staves  and  accepted  them  on  these  conditions.  A  trust,  there- 
fore, immediately  fastened  upon  the  property,  according  to  the 
intentions  of  the  donor,  which  it  is  the  duty  of  a  couftx)f  equity 
to  enforce. 

2.  But  it  is  contended  that  the  bill  should  have  been  dismiss- 
ed, even  if  the  proof  should  show  that  the  slaves  are  the  separate 
property  of  tlie  complainant,  because  it  is  multifarious,  in  (his, 
that  it  seeks  to  establish  the  right  of  the  complainant  to  the 
slaves  as  her  separate  property,  and  also  a  divorce  from  the  bonds 
of  matrimony  between  her  and  her  husband.  We  admit  that 
the  bill  was  liable  to  this  objection,  but  the  question  here  is 
whether  this  court  will  dismiss  the  bill  for  that  reason,  after  the 
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court  below  has  decreed  upon  the  merits  without  taking  notice 
of  the  question  of  muhifariousness.  The  complainant  took  no 
testimony  with  the  view  to  establish  her  right  to  a  divorce. 
Nothing  is  said  by  the  chancellor,  in  his  decree,  in  reference  to 
the  divorce,  nor  is  tbe  question  of  multifariousness  (although 
raised  by  demurrer  contained  in  the  answer)  even  alluded  to. 
Under  such  circun)stances,  we  think  it  but  fair  to  presume  that 
the  parties  in  the  court  below  considered  thai  portion  of  the  bill 
which  seeks  a  divorce  abandoned,  and  consequently  the  objec- 
tion to  the  bill  on  that  ground  abandoned. 

Thft  parties  have  proceeded  to  a  final  hearing  on  one  matter 
alone  and  no  inconvenience  has  resulted  to  eitlier  of  the  defend- 
ants from  the  prayer  for  a  divorce.  It  would,  in  my  judgment, 
be  improper  to  dismiss  in  this  court  for  this  objection,  when  in 
all  probability  the  objection  was  not  urged  in  the  court  below. 
The  ground  on  which  the  doctrine  of  multifariousness  rests  is 
the  inconvenience  of  mixing  up  in  one  bill  several  distinct  mat- 
ters having  no  necessary  connection  with  each  other,  and  which 
may  require  different  proceedings  and  distinct  decrees,  (Story's 
Equity  PI.,  §  280,)  thus  embarrassing  the  court  as  well  as  the 
defendants.  But  to  allow  the  objection  at  this  time,  under  the 
circumstances  of  this  case,  instead  of  being  productive  of  con- 
venience, would  be  productive  of  inconvenience,  expense  and 
delay,  for  the  same  question  that  has  been  decided  would  have 
to  be  re-litigated,  and  the  same  decree  rendered  upon  the  same 
allegations  and  proof  that  should  have  been  rendered  if  the  bill 
had  not  contained  the  prayer  for  a  divorce.  Under  such  cir- 
cumstances, we  will  treat  the  question  of  multifariousness  as  it 
appears  to  have  been  treated  in  the  court  below,  that  is,  as  waived 
or  abandoned. 

We  come  to  the  conclusion  that  the  slaves  named  in  the 
pleadings  and  which  were  delivered  by  Moses  Walker,  the 
father  of  complainant,  to  Elisha  Betts,  and  their  increase,  are  the 
separate  property  of  the  complainant,  with  the  right  to  dispose 
of  them  by  will  as  she  may  see  fit,  but  if  she  does  not  see  proper 
to  exercise  this  power,  then  at  her  death  they  will  belong  to 
such  of  her  children  as  shall  survive  her.  It  follows  of  course 
that  the  cotton  raised  by  the  slaves  is  also  the  separate  property 
of  the  complainant. 

3.  But  the  chancellor  clearly  erred  in  decreeing  that  the  horses 
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and  carriage  levied  on  by  execution  were  first  subject  to  pay  the 
amount  that  Betts  was  indebted  to  the  complainant;  for  if  we 
admit  that  Betts  was  indebted  to  her,  it  is  very  clear  that  such 
indebtedness  would  not  create  a  specific  lien  on  any  of  his  prop- 
erty ;  it  would  only  be  a  general  indebted::ess  and  not  chargea- 
ble upon  any  specific  property.  But  the  executions  which 
were  levied  on  the  carriage  and  horses  created  on  them  a  lien, 
which  must  be  prefered,  and  the  bill,  so  far  as  it  seeks  to  pre^ 
vent  them  from  being  sold  al  law,  must  be  dismissed.  We 
must,  therefore,  reverse  the  decree  of  the  chancellor  and  here 
render  such  decree  as  should  have  been  rendered  in  the  court 
below. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  slaves 
named  in  the  pleadings,  which  were  delivered  by  Moses  Walker 
to  Elisha  Betts  upon  his  marriage  with  the  complainant^  to  wit, 
Jacob,  Ann,  Dinah,   Beck,   Louisa,   Ishmael,   and  Jane,  the  . 
daughter  of  Beck,  are  the  separate  property  of  the  complainant 
during  lier  life,  and  al  her  death  will  belong  to  such  of  her  chil- 
dren as  shall  survive  her,  unle:?s  she  shall  dispose  of  ihem  other- 
wise by  will,  and  therefore  are  not  liable  to  be  sold  under  exe-  a 
cution  against  her  husband;  and  the  cotton  levied  on,  which  was  , 
raised  by  the  labor  of  said  slaves,  is  also  declared  to  be  the  sep-  ^ 
erate  property  of  the  complainant;  and  the  defendants,  who  caused 
said  slaves  and  cotton  to  be  taken  in  execution,  are  hereby  per- 
jjetually  enjoined   from  selling  the  same.     But  the  bill,  so  far  , 
as  it  seeks  to  enjoin  the  sale  of  the  carriage  and  horses,  is  hereby  , 
dismissed.     It  is  further  ordered  that  the  complainant  pay  th^  ^ 
cost  of  this  coutr,.  hok  the  defendants  must  pay  the  cost  in  the  , 
court  below.  , 
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1.  Where  «a  monied  compensation  is  allowed  in  lien  cf  dpwcr  in  the  land,  the 
decree  should  not  be  for  one  third  the  net  rents  and  profits  annually  during 
the  life  of  the  widow,  but  for  one  third  of  Buch  rents  and  j  refits  from  the 
«time  the  bill  was  filed,  hy  way  of  damages,  a:id  for  the  annual  interest 
thereafter  on  one  third  of  the  value  of  the  premises,  at  the  time  of  their 
alienation. 

Error  to  llie  Chancery  Court  of  Lauderdale.  Tried  before 
llic  Hon.   D.  G.  Ligon. 

DiLLAHUNTY,  for  the   plaintiffs  in   error: 

'i'lie  case  of  iieavers  &  Jerniaon  v.  Smidi,  11  Ala.  20,  de- 
cides thai  when  an  assignment  cannot  be  made  of  a  portion  bf 
the  premises,  ihe  interest  of  one  third  part  of  the  value  thereof, 
at  the  time  of  the  alienation,  is  a  just  criterion,  by  which  to 
i^ieasure  the  rights  of  the  dowress,  and  in  the  same  case,  on  page 
81,  the  court  say  in  reference  to  this  rule  that  "  it  is  fair  and  just 
to  both  parties,  and  in  any  series  of  years  would  be  found  to  be 
8s  often  above  as  below  tlie  actual  net  profits."  The  same 
rule  was  applied  by  Chancellor  Kent,  in  the  case  of  Hale  v. 
James,  6  J.  C.  R.,  258,  and  in  both  cases,  the  reason  of  the  rule 
is  Slated  to  be  that  "the  wife  cannot  recover  against  the  feoflee 
more  than  he  could  recover  in  value  agai»)Sl  (he  heir."  Li  the 
case  at  bar,  it  is  seen  lliat  the  defendant  (complainant  below,)' 
has  recovered  more  than  the  auKjunt  that  the  feoffee  could 
re-cover  against  the  heir  of  William  \V.  Garrard.  But  even  if 
i  liave  mistaken  the  law  as  deiermined  by  the  cases  above  cited, 
end  this  court  shoidd  decide  dial  the  deiendant  is  entitled  to  one 
(bird,  in  value  of  the  rent  of  the  prenwses,  siill  the  court  below 
erred,  as  it  is  perfectly  clear  thai  the  proper  time  to  ascertain  the 
value  or  extent  of  her  in  erest  is  the  time  of  alienation  by  the 
liusband,  and  not  two  years  afterwards  as  was  ordered  by  the 
chancellor.  On  this  point,  see  the  cases  above  cited,  and  the 
case  of  Barney  v.  Frowner  &  Wife,  9  Ala.  907,  from  the  mld- 
^\e  to  the  bottom  of  the  page. 

Ormoxd,  for  the  defends rjt: 

1.  Oue  third  of  the  rent  should  be  decreed  to  the  dowress  du- 
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rrng  her  life,  and  such  I  understand  lo  be  the  rule  of  this  couri. — 
Johnson  v.  Elliott,  12  Ala.  J 12.  So  at  common  law  the  widow 
was  dowable  of  the  third  toll-dish  of  a  mill. — Cuke's  Litl.  32, 
and  Thomas'  Coke,  671.  This  is  the  true  rule  and  is  never 
departed  from  hut  from  actual  necessity. 

In  the  case  of  Beavers  &Jemison,  11  Ala.  20,  where  the  prop- 
erty sold  was  a  mill,  in  a  dilapidated  condiiion,  and  was  torn 
down  by  the  purchaser  and  a  costly  structure  erected  iu  its 
stead,  it  was  impossible  to  endow  the  widow  of  the  profits 
of  the  old  mill,  or  to  ascertain  what  they  were,  and  the 
court  was  therefore  obliged  to  adopt  the  next  best  criterion 
of  the  value — the  interest  of  the  value  of  the  old  mill  at  the  litae 
of  the  sale  by  the  husband. 

2.  There  is  no  necassity  in  this  case  for  depirting  from  the 
comenon  law  rule,  as  the  value  of  the  rent  of  the  old  house  can 
be  ascertirined,  and  it  is  only  from  necessily  the  ancient  rule  is 
departed  from,  and  the  rent  is  more  certain  and  more  vi'luible 
to  the  widow  than  interest  on  the  purchase  money.  This  is  ()e- 
culiarly  the  case  in  our  country  where  rent  lias  no  certain  relation 
to  the  cost  of  the  property. 

CHILTON,  J.— This  was  a  bill  in  chancery  by  Mrs.  Gar- 
rard to  recover  dower  in  a  lot,  with  the  improvements  lliereon, 
aituate  in  the  town  of  Florence,  of  which  her  husband,  Wm. 
W.  Garrard,  was  seized  during  coverture,  but  of  which  he  iiad 
been  dispossessed  by  sale  under  a  mortgage  executed  by  hi(n  in 
favor  of  the  Branch  of  the  Bank  of  the  Slate  of  Alabama  at 
Huntsville.  Tiie  case  made  by  the  record  clearly  shows  her 
entitled  to  dower,  but  as  it  could  not  be  alloued  by  me:e.s  and 
bounrjj,  it  was  correctly  determined  that  she  sliould  have  a 
monied  compensation  in  lieu  of  such  specific  allotment.  The 
basis,  or  manner  of  ascertaining  liie  quantum  of  compensation,  is 
the  question  for  our  consideration.  The  chancellor  decreed 
that  she  was  entitled  for  life  to  one  third  the  value  of  the  real 
estate  at  the  time  of  alienation  by  the  husband,  lo  wit,  when  the 
same  was  sold  under  the  mortg.ige  or  trust  deed,  and  that  one 
third  the  annual  value  of  the  rent  of  the  premises,  to  be  ascer* 
tained  without  regard  to  the  improvements  ma  !e  since  the  hus- 
band sold,  should  be  assessed  by  (he  Register  from  the  litne  the 
bill  was  filed  as  her  damages.    lie  then  adds,  **lhis  sum  must 
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be  paid  animallyon  the  first  of  Janiiaiy,  as  other  rents  fhll  due, 
and  if  payment  he  delayed,  interest  at  tlie  legal  rate  from  the 
time  the  rent  was  due,  must  be  allowed  and  paid  ;  tliat  a  sum 
equal  to  one  third  the  taxes  assessed  on  the  value  of  the  properly 
at  the  lime  of  alienation  must  be  deduced  annually,  which  al- 
lowance so  decreed  when  ascertained  by  the  master,  should  be 
a  lien  upon  the  property,  unless  its  payment  be  secured  by  the 
bond  of  the  defendant,  Francis,  with  good  security,  renewable 
at  the  pleasure  of  the  court." 

The  Register  was  then  directed,  first,  to  ascertain  the  value 
of  the  premises  at  the  time  of  the  husband's  alienation,  and  was 
instructed  that  the  amount  at  which  the  same  was  sold  was  not 
conclusive  upon  him  as  to  the  value.  Secondly,  that  be  ascer- 
tain and  report  the  value  of  said  premises  by  way  of  rent,  with- 
out considering  the  improvements  piU  upon  the  lot  since  the 
sale,  for  the  years  1849  and  1S50,  calculating  interest  on  the 
rent  for  1849  from  the  first  of  January  1850,  one  third  of  which 
sums  he  should  set  apart  as  compensation  to  the  complainant. 
The  Register  reported  the  value  of  the  premises  at  the  time  of 
alienaiioii  at  the  sum  of  one  thousand  dollars;  the  value  of  rent 
for  the  years  1849  and  1850  at  one  hundred  and  seventy-five 
dollars  each,  one  third  of  which,  being  fifty-eight  dollars  and 
thirty-three  and  one  third  cents,  less  the  annual  tax,  is  decreed 
to  be  paid  the  widow  on  the  first  of  January  in  each  year  for  her 
dower,  during  life,  after  decreeing  her  one  .third  the  rents  fox 
the  years  1849  and  1850. 

It  appears  that  tlie  chancellor  has  taken  the  one  third  of  the 
value  ofthe  annual  rent  for  the  years  1849  and  1850,  respectively, 
ss  the  amount  to  be  annually  paid,  less  the  taxes.  Tie  rule 
laid  down  in  the  case  of  Jemisor.  &:  Beavers  v.  Smith,  11  Ala. 
20,  is,  that  where  an  assignment  of  dower  cannot  be  made  of  a 
portion  of  the  premises,  the  interest  on  one  third  the  value  of 
the  premises  at  the  time  of  alienation  by  the  husband  is  a  just 
criterion,  and  the  court  may  provide  for  the  annual  pa}ment  of 
such  interest,  by  a  lien  on  the  land,  or  some  other  eligible  mode. 
This  case  has  been  considered  ever  since  as  settling  the  rule  as 
applicable  to  such  cases.  Johnson  v.  Elliott,  12  Ala.  112,  is 
supposed  to  countenance  a  different  rule,  but  iu  that  case  the 
question  was  neither  discussed,  nor  decided  by  the  court.  The 
decree  was  held  erroneous  because  it  directed  a  sale  of  the  eu- 
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lire  estate  conveyed  by  the  husband  for  the  satisfaction  of  the 
8um,  ascertained  by  the  master  to  have  been  the  value  of  the 
dower  interest,  and  the  court  refer  to  the  case  of  Beavers  & 
Jemison  v.  Siniih,  as  an  authority  to  show  that  the  annual  value 
of  the  dower  interest,  and  not  a  sum  in  gross,  should  be  decreed 
to  the  complainant.  They  do  not,  however,  decide  how  that 
dower  interest  shall  be  ascertained. 

At  the  common  law,  when  the  widow  could  not  be  endowed 
in  the  land  itself  by  the  assignment  of  a  portion  of  it,  she  was 
dowable  in  a  special  manner,  according  to  the  nature  of  the 
thing  to  which  the  right  attached.  If  of  a  mill,  the  third  toll- 
dish,  or  a  third  part  of  the  profits — the  third  part  of  the  pro- 
*  fits  of  a  dove  cole,  of  a  mine,  a  park,  &c.  But  we  thiuk, 
lirben  she  seeks  compensation  in  equity  in  lieu  of  an  assign- 
ment out  of  the  land,  which  she  may  do  when  such  assignment  is 
impracticable,  as  it  is  iinpossible  for  the  court  to  ascertain  what 
the  future  profits  will  be,  depending,  as  they  necessarily  must, 
upon  fortuitous  circumstances  and  the  fluctuation  in  prices,  it 
is  clearly  wrong  to  say  the  alienee  shall  pay  a  certain  sum  in 
gross,  estimated  in  advance  as  one  third  of  the  yearly  rents  or 
profits,  during  the  life  of  the  widow.  There  is  no  means  of 
ascertaining  the  value  of  future  profits,  and  if  the  widow  is  to  be 
endowed  of  such,  the  court  must  necessarily  have  the  same  an- 
nually ascertained,  and  do  complete  justice  to  all  the  parties  by 
making  the  widow's  dower  interest  contribute  a  just  proportioQ 
toward  keeping  the  premises  in  repair.  It  is  manifest,  however, 
that  great  inconvenience  would  result  from  this  practice,  which 
would  impose  continuous  and  often  arduous  duties  upon  the 
court  during  the  whole  life  of  the  dovvress,  in  the  annual  ascer- 
tainment of  her  portion  of  the  profits,  aiid  that  it  would  be  at- 
tended with  much  cost  to  parlies;  whereas  the  rule  adopted  in 
Beavers  &  Jemison  v.  Smilh  commends  itself  for  its  simplicity 
and  convenience,  and  in  the  main  will  be  found  to  be  as  just  as 
any  ihat  can  be  adopted.  The  widow  then  is  entided  to  the 
use  of  one  third  the  value  of  the  premises  at  the  lime  of  iier 
husband's  alienation,  during  her  natural  life.  In  other  words, 
lo  the  interest  on  that  sum  to  be  paid  to  her  annually,  to  be 
properly  secured  to  her.  She  is  also  entitled,  by  way  of  dam- 
ages, lo  one  third  the  rents  of  the  premises,  to  be  estimated  with- 
out considering  the  improvements  made  by  the  alienee,  from 
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the  time  the  hill  was  filed,  which  will  be  decreed  her  as  an  or- 
dinary monied  demand. — See  Springle's  Heirs,  &c.  v.  Shields 
&  Piiuling,  17  Ala.,  295,  and  cases  there  cited. 

Let  the  decree  be  reversed  and  the  cause  remanded. 


DIAL    ET    AL.     vs.     HAIR    ET    AL. 

1.  D.  procured  his  son  to  enter  tipon  and  occupy  a  certain  quarter  sccticn  ff 
public  land,  for  the  purpose  of  acquiring  a  pre-emption  right  to  the  same; 
an<l  it  Avas  agreed  between  them,  that  so  seen  as  such  right  was  perfected, 
D.  would  pay  for  the  land,  and  the  son  should  convey  one  half  of  it  to  him — 
Held — That  the  agreement  was  in  contravention  of  the  policy  of  the  pre- 
emption laws,  and  the  son,  having  secured  the  title,  a  court  of  equity  will 
not  enforce  a  specific  performance  of  his  contract. 

Ei?ROR  to  the  Chancery  Court  o!  Sumter.  Tried  before 
the  Hon.  J.  W.  Lesesne. 

R.  H.  Smith,   for  the  plaintiffs  in  error: 

The  bill  shows  that  the  right  disserted  is  a  fraud  <in  the  pre- 
eniption  law.  The  land  was  obtained  by  a  contract,  that  the 
elder  Dial  siiould  have  a  moieiy,  entered  into  before  a  pre-emp- 
tion certificate  issued. — Martin  v.  Tennison,  13  Ala.  29;  12  ib. 
667;  7  Port.  5S ;  2  ib.  148. 

The  Orphans'  Court  is  one  of  limited  statutory  jurisdiction, 
and  all  facts  necessary  to  give  it  jurisdiction  must  afiirniaiively 
appear. — Lister  v.  Virian,  8  Fort.  374  ;  Lighifoot  v.  Lewis' 
Heirs,   1  Ala.  473. 

There  was  no  estate  in  decedent,  which  the  Ofphans'  Court 
could  order  to  be  sold. — McCain's  Adm'r  v.  McCain's  Disl., 
12  Ala.  510;  Brown  v.  Chambers  et  al.,  ih.  097. 

The  case  of  Perkins'  A<lni'r,  7  Ala.  &G5,  clearly  shows  what 
sort  of  an  equitable  estate  the  Orphans'  Court  may  order  to  be 
sold. 

Reavis,  for  the  defendants: 

The  Orphans'  Court  had  authority  to  order  the  equi'.abie  in- 
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lereat  vvhieli  Jereiniali  Dial  had  in  the  land,  lo  be  sold. —  Per- 
kins V.  Winter,  7  Ala.  SCo;  Duval  v.  P.  &  M.  Bank,  10  ih.  63C; 
Duval  V.  MfLosiioy,  J  lb.  70S;  Evans  v.  xMutlhevvs,  8  ib.  99; 
Jennings  v.  Jenkins,  9  ib,  235;  Brown  v.  Chambers,  12  ib.704. 
2.  'VUe  contract  between  Jeremiah  and  John  Dial  was  net 
void  under  the  pre-emption  laws;  it  was  not  a  contract  fur  the 
sale  of  a  pre-emption,  for  neither  had  any  pre-emption  light 
when  the  contract  was  made.  The  agreement  was,  that  if  John 
woidd  occupy  the  possessory  interest  which  Jeremiah  liad  pur- 
chased of  ilill,  so  as  to  obtain  a  pre-emption  right  for  himself, 
Jeremiah  would  pay  the  purchase  money  to  the  government; 
and  in  consideration  thereof,  and  of  the  payment  made  to  Hill, 
lie  should  have  half  the  la<id,  when  the  pre-emption  ceriificaie 
should  be  obtained.  No  contract  like  this  has  been  held  void 
by  this  court;  on  llie  contrary,  one  very  similar  to  it  has  been 
held  valid. — Kizer  v.  Lock,  9  Ala.  2G9.  If,  however,  the  con- 
tract was  voidj  no  one  but  the  parlies  to  it  can,  on  that  ground, 
resist  its  performance.  John  D.al  does  nut  resist,  hut,  is  wil- 
ling to  perform;  and  if  Cockrill  and  Lavender  coidd  have  re- 
sisted a  decree  on  that  ground,  they  cannot,  in  the  present  con- 
dition of  the  record,  as  they  do  not  set  up  the  defence  in  their 
answer. — 2  Dan.  Ch.  Prac.  814-15.  The  contract  was  niada 
in  1S33,  when  there  was  no  pre-emption  law  prohibiting  it. 

DARGAN,  C.  J. — The  material  facts  brought  to  our  notice 
by  the  bill,  may  be  thus  stated:  In  the  year  1SJJ3,  it  was  a^jre^^^J 
between  Jereiuiah  Dial  and  John  Dial,  his  son,  who  was  then 
a  minor,  that  John  should  take  possession  of  the  north-west 
quarter  of  section  eight,  township  nineteen,  range  two,  west,  be- 
ing land  lying  in  the  Demopolis  district,  and  occu{)y  the  sarne, 
until  he  shotjld  become  entitled  to  a  pre-emption  thereto  accord- 
ing to  the  laws  of  Congress,  and  that  the  title  should  be  pro- 
cured in  (he  name  of  the  son ;  but  the  father  was  to  pay  the 
government  for  it,  and  when  the  son  became  of  age,  he  was  to 
exL'cuie  to  his  father  a  li  le  to  one  half,  retaining  the  other  ludf 
bimself  as  a  compensation  Atr  his  occupancy  and  culiivatioatof 
the  land,  and  piocuring  the  title  (hereto.  It  is  further  shown, 
that  in  pursuance  of  this  agreement,  John  took  possession  of 
the  land,  and  occupied  and  cul(iva(ed  it  until  sonte  time  in  th« 
year  lS3i,  wbcn  he  proved  his  pre-einptiun  claim  and  procuid 
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"Ik  title,  but  the  entire  purchase  money  was  paid  by  Jeremiah 
4{)ial,  the  father.  After  John  became  of  age,  the  land  was  di- 
I  VlJed  between  him  and  his  Auher,  John  reserving  the  south  half 
««nd  giving  liis  father  the  north  half  of  said  quarter  section,  but 

*  r either  the  contract,  nor  the  division  was  evidenced  by  any  instru- 
tfneni  in  writing.     After  this   division,   the   father  entered   into 

*  possession  of  his  half,  improved  it,  and  retained  the  possession 
I'tJntil  his  death,  in  the  year  1842.  The  bill  further  alleges,  that 
'Barnes  Hair,  one  of  the  complainants,  was  appointed  adminis- 
•"Irator  de  bonis  7ion  of  Jeremiah  Dial,  deceased,  and  procured 
4  *n  order  of  sale  from  the  Orphans'  Court  of  Sumter,  under 
•Svliich  the  north  half  of  said  quarter  section  was  sold  as  the  pro- 

*  f)erty  of  Jeremiah,  the  intestate.  This  sale  took  place  in  Feb- 
f  ruary  1846,  and  in  August  1846,  the  land  was  sold  as  the 
t'|)roperty  of  John  Dial,  under  an  execution  against  him,  i?sued 
•^n  a  judgment  rendered  at  the  Fall  Term  of  the  Circuit  Court 
«'cf  Sumter,  A.  D.  1845.  The  bill  prays  a  specific  execution  of 
•^the  contract  between  Jeremiah,  the  father,  and  John,  the  son, 
'-in  favor  of  the  purchaser,  who  bought  al  the  sale  of  the  admin- 
-^Istrator  of  Jeremiah,  and  both  John  Dial,  and  the  purchaser, 
^•^^'bo  bought  under  execution  against  him,  are  made  defendants. 
<'       Two  questions  are  raised  upon  the  face  of  this  bill.     First, — 

it  is  insisted,  that  the  contract  between  the   father  and  the  son 
i\'as  illegal ;  second — that  the  title  of  the  father,  being  a  mere 

*  eqnity,  and  not  evidenced  by  any  instrument  in  writing,  the  Or- 
"  |)hans'  Court  had  no  jurisdiction  to  decree  a  sale  of  it. 

^      It  may  be  admitted,  that  at  the  time  of  entering  into  this  agree- 

*  *nent,  there  was  no  particular  act  upon  the  subject  of  pre-emp- 
"'tlons  that  declared  such  a  contract  void  in  express  words,  but 
«i''if,  upon  a  review  of  all  the  legislation  of  Congress  upon  the  sub- 
'*  ject,  such  a  contract  would  be  considered  as  contravening  the 
~*  (design  and  policy  of  the  laws,  a  court  of  equity  would  not  en- 

*  lb  tee  it.     I  will  not  quote  the  provisions  of  the  various  acts  of 

*  Congress  upon  the  subject  of  pre-emption  rights,  but  will  only 

*  say,  that  Congress  never  designed  to  open  a  door  to  specula- 

*  lion,  or  to  confer  benefits  on  iliose  who  were  not  actual  settlers 
•'on  the  public  land.  The  whole  object  and  design  of  the  laws 
"   were  intended  to  benefit  the  actual  settler  or  occupant,  by  en- 

*  abling  him  to  secure  his  home,  and  thus  place  hini  above  the 
*|)owt;r  of  the  speculator;  but  when  lie  had  done  this — when  he 
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had  secured  one  quarter  section  under  any  of  the  acts  giving  a 
right  of  pre-emption,  he  had  ttien  received  the  benefit  designed 
for  hinj,  and  he  could  not  under  the  same  act  claim  another  pre-- 
emption  right.  None  of  the  several  acts  will  warrant  the  con- 
struction that  any  one  individual  should  become  entitled  under 
any  one  of  them  to  more  than  one  quarter  section  of  land,  and 
if  we  sustain  this  contract,  we  should  sanction  a  contrivance  by 
which  one,  not  an  actual  settler  or  occupant,  could  acquire 
many  under  the  same  act;  for,  one,  not  an  actual  settler,  may 
agree  wiih  or  procure  many  to  make  settlements,  with  the  vievr 
to  acquire  the  right  of  pre-emption,  and  by  enforcing  the  contracts 
after  the  title  has  been  obtained,  perfect  his  right  lo  the  whole. 
This,  in  our  judgment,  would  contravene  the  design  and  policy 
of  the  laws  passed  upon  the  subject,  by  enabling  one,  not  enti- 
tled to  any  right  or  benefit  under  the  law,  to  acquire  more  than 
one,  for  whose  benefit  it  was  enacted.  In  the  case  of  Tenni- 
son  V.  Martin,  lo  iVIa.,  it  is  said  that  no  case  had  been  found, 
where  an  assignment  or  a  sale  of  a  pre-emption  right,  before  the 
entry  had  been  made  in  the  land  office,  had  been  upheld,  and 
we  are  satisfied  tliat  we  cannot  enforce  such  a  contract,  without 
a  total  disregard  of  the  policy  of  the  law.  The  contract  dis- 
closed by  the  bill  is  illegal-»-it  cannot  be  enforced,  and  the 
chancellor  erred  in  decreeing  a  specific  performance.  Having 
attained  this  conclusion,  it  is  unnecessary  to  examine  llie  other 
question.  The  decree  must  be  reversed  and  the  bill  here  dis- 
missed. 


LONG,  Adm'r,  vs.  DAVIS. 

1.  The  deposition  of  a  witness,  taken  in  a  former  suit,  is  admissible  in  evi- 
dence, after  his  removal  from  the  State,  in  a  subsequent  suit  l>etwocn  the 
same  parties  or  their  priviua,  touching  the  same  su I  ject  mutter,  although 
the  isttucii  iuTulvcd  in  the  two  suits  may  not  be  idoutical. 

2.  Proof  of  a  pirol  contcmporaneoua  agreement  is  aihiiissible  to  show  the  con- 
■ideration  o(  a  note,  but  not  to  vary  its  legal  effoct. 
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Eruor  to  the  Circuit  Court  of  Madison.  Tried  before  the 
Hon.  L.  P.  Walker. 

E.  J.  Jones,  for  the  plainiifFin  error. 

Robinson,  for  the  defendant. 

CHILTON,  J. — The  plaintiff  in  error  as  administrator  of 
Gharleton  Thompson,  deceased,  brought  his  action  in  the  Cir- 
cuit Court  of  Madison  against  the  defendant,  to  recover  the 
amount  of  a  promissory  note  made  by  the  defendant  and  one 
P.  E.  Watson,  payable  to  the  plaintiff's  intestate,  tliree  months 
after  the  date  thereof,  for  the  sum  of  seven  hundred  and  fifty 
dollars.  The  common  indebitatus  counts  are  added  in  the  dec- 
laration.    Verdict  anrl  judgment  for  defendant. 

Uj)on  the  trial  of  the  cause,  the  defendant  was  allowed  to 
read  in  evidence  the  deposition  of  one  Thomas  W.  Gilchrist, 
taken  in  a  former  suit,  which  had  been  insliiuted  in  the  Circuit 
Court  of  Limestone  county  upon  the  same  note,  now  sued  on, 
in  the  nan)e  of  Charleton  Thompson  for  the  use  of  Nimrod  W. 
Long,  against  the  present  defendant.  It  appears  that  the  only 
issue  in  that  suit  was  upon  a  [ilea  in  abatement,  avering  the 
death  of  the  non/mal  plaintiff  before  the  institution  of  said  suit, 
and  that  said  cause  went  off  on  that  issue,  which  was  found  in 
favor  of  the  defendant.  The  plaintiff  excepted  to  the  admissioti 
of  the  deposition,  and  insists  in  this  court  that  it  was  illegal, 
first,  because  the  parties  are  not  the  same.  We  do  not  think 
this  objection  can  be  sustained.  The  rule  which  allows  such 
testimony  is  not  restricted  to  the  party  in  the  former  cause,  but 
it  is  admissible  as  against  those  who  are  privy  to  him,  especially 
against  his  personal  representative. — 2  Phil.  Ev.,  (C.  &  H. 
notes.)  754,  n.  43S,  and  cases  cited;  Clealand  v.  Huey,  June 
Term,  1850.  Secondly,  the  point  in  issue,  it  is  said,  is  not  the 
same  in  this  and  the  former  cause.  It  is  sufficient  to  say,  in 
answer  to  this  objection,  that  the  subject  matter  of  the  two  suits 
is  the  same,  the  same  note  beiiisf  ihe  foundation  of  both  actions, 
which  were  brouglit  to  recover  upon  it,  and  that  under  our 
Statute,  it  was  competent  for  either  parly  even  before  issue  joined 
in  the  cause.,  to  take  the  deposition.  It  is  clear,  that  the  de- 
fendant, upon  the  formation  of  an  issue  upon  the  merits  in  the 
first  cause  after  taking  this  deposition,  could  have  used  it. — 
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Clay's  Dig.  164,  §§2,  3.  The  priily  had  ihe  right  to  rross 
examine  and  an  ojiportunity  offered  him  of  doipgso,  of  wJjieh 
he  failed  to  avail  himself.  Under  these  cirouinsiiince.*,  as  influ- 
enced hy  our  statute  authorising  such  deposiiion  lo  he  taken, 
we  think  this  ohjection  cannot  prevail.  Thirdly,  the  witness  had 
left  this  Stale  since  giving  his  leS'tiniony,  and  had  gone  to  Ten- 
nessee, but  there  was  no  proof  that  the  deren(jant  had  used  any 
exertion  to  fmd  him,  or  to  procure  his  testimony,  and  this,  it  is 
urged,  should  have  excluded  the  deposition.  'I'here  is  much 
contrariety  of  decision  upon  this  point.  In  New  York,  Massa- 
chusetts, Virginia,  and  some  of  the  other  States,  the  rule  is  laid 
down  with  great  strictness,  and  they  refuse  to  recognise  the  ex- 
cuse of  absence  beyond  the  jurisdiciion  of  the  court  as  sufficient 
.  to  let  in  the  proof  of  what  he  swore  on  a  foru)er  trial. — See 
cases  collated  in  2  Phil.  Ev.,  (C.  &  11 )  o7G,  noie  d41.  But 
perhaps  a  majority  of  the  Slates  hold  a  contrary  doctrine,  and 
the  annotators  upon  Phil.  Ev.,  vol.  2,  p.  578,  seem  to  think  the 
cases  which  allow  of  the  excuse  less  anomalous  and  more  sci- 
entific than  the  narrower  decisions.  Mr.  Greenlenf  says,  gen- 
erally, in  his  text,  that  such  proof  is  received  "  if  the  witness, 
though  not  dead,  is  out  pf  the  jurisdiction,  or  cannot  be  found 
after  dihgent  search,  is  insane,  is  sick  and  unable  to  testify,  or 
has  been  summoned  and  is  kept  away  by  the  oppo>ite  parly." — 
1  Greenl.  ^  163.  As  to  the  admissibility  of  such  depositions 
generally,  see  The  Heirs  of  IJolman  v.  Tiie  Bank  of  Norfolk, 
12  Ala.  Re|).  408.  In  our  opinion  the  deposition  in  this  case 
was  properly  adtnitled.  We  think  the  more  liberal  doctrinei 
which  allows  a  permanent  absence  from  the  jurisdiction  as  an 
excuse,  is  more  consonant  with  legal  analogies,  and  is  sustained 
by  the  preponderance  of  authority. 

2.  We  are  informed  by  the  bill  of  exceptions  that  the  evi- 
dence was  contradictory,  as  to  wheilier  the  consiileraiion  of  the 
note  was  confined  exclusively  to  the  services  of  the  payee  as  an 
attorney  at  law,  to  be  rendered  in  the  Circuit  Court,  shoidd  the 
party  there  be  indicted,  or  whether  the  note  was  given  lor  his 
general  service.<*  in  the  case.  The  proof  was  that  no  tiinl  was 
had  in  the  Circuit  Court,  but  that  the  payee  had  sued  out  n  writ 
of  hfib'tis  covpva  and  had  procured,  in  this  way,  the  enlar^enient 
ofD  ivis  on  bail.  I(  was  further  proved  to  have  been  the  under- 
standing between  the  parltei  at  the  time  the  note  was  given,  that 
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if  Davis  should  not  be  prosecuted  before  the  Circuit  Court,  and 
there  should  be  no  necessity  for  any  defence  to  be  made  before 
that  tribunal,  then  he  should  not  pay  this  note.  The  court 
charged  the  jury  that  if  they  believed  there  was  a  parol  under- 
standing between  the  parties,  at  the  time  the  note  was  given, 
that  it  was  not  to  be  paid  uidess  the  said  Davis  was  prosecuted 
before  the  Circuit  Court,  and  defended  by  Thompson,  and  if 
they  further  believed  that  he  was  never  prosecuted  and  defended 
before  that  court,  the  plaintiff  could  not  recover  upon  the  note. 
It  was  a  question  peculiarly  for  the  jury  to  determine,  whether 
this  note  was  given  in  consideration  of  all  the  services  which 
Thompson  was  to  render  in  the  matter  of  the  charge  against  the 
defendant,  or  whether  the  service  to  be  rendered  in  the  Circuit 
Court,  should  an  indictment  be  found,  was  the  sole  considera- 
tion. As  proof  of  the  latter  hypothesis,  the  contemporaneous 
parol  understanding  was  admissible  in  evidevce.  If  the  note 
was  given  in  consideration  of  the  general  retainer  of  the  payee, 
as  an  attorney,  to  defend  the  prosecution  and  to  conduct  the  pre- 
liminary proceedings,  such  as  discharging  the  defendant  upon 
habeas  corpus,  &c.,  then  the  payee  would  be  entitled  to  recover 
upon  the  note  in  the  proportion  that  the  service  rendered  bore 
to  the  service  coniemplated  as  the  entire  consideration.  The 
legal  effect  of  the  note  is  to  create  a  liability  on  the  defendant  to 
pay  the  amount  therein  specified,  less  the  proportionate  value  of 
the  services,  never  performed,  because  no  prosecution  was  had 
io  the  Circuit  Court  against  him.  But  the  charge  of  the  court 
does  not  restrain  the  parol  agreement  to  its  only  legitimate  office, 
of  explaining  the  consideration;  it  allows  it  to  destroy  the  bind- 
ing efficacy  of  the  written  contract  by  varying  its  effect.  The 
effect  of  the  writing  is  that  the  plaintiff  may  recover  to  the  ex- 
tent of  the  services  actually  performed,  though  there  be  a  partial 
failure  of  consideration,  but  the  court  makes  the  parol  agree- 
ment deprive  the  writing  of  this  legal  effect,  and  allows  it  to  in- 
troduce a  different  stipulation,  namely,  that  the  party  rendering 
the  service  shall  not  recover  for  the  service  performed,  except 
upon  condition  that  Davis  is  prosecuted  in  the  Circuit  Court  and 
defended  in  that  court  by  Thompson.  We  think,  therefore,  that 
the  effect  of  the  charge  was  to  withdraw  from  the  jury  the  ques- 
tion, whether  the  service  which  was  rendered  formed  a  part  of 
the  conoideraiion  of  this  note.     If  such  was  the  fact,  the  plaintiff 
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was  entitletl  to  recover  upon  the  note  to  the  extent  of  the  pervice 
which  he  rendered,  and  the  legal  effect  of  the  note  securing  to 
him  this  right  could  not  be  varied  by  the  cotemporaneous  parol 
understanding  between  the  parlies. — See  Litchfield,  use,  &c.  v. 
Falconer,  2  Ala.  2S0,  and  the  numerous  cases  there  cited.  We 
deem  it  unnecessary  to  notice  the  other  points  raised  in  the  ar- 
gument, as  it  is  not  probable  that  they  will  again  arise  upon  a 
subsequent  trial. 

Let  the  decree  be  reversed  and  the  cause  remanded. 


Parsons,  J.,  not  sitting. 


HULLUM  vs.  THE  STATE  BANK. 

1.  An  endorseruent  of  a  bill  or  note  after  it  has  been  protested  for  non-pay-  . 
ment  is  to  be  construed  according   to  tlie  intention  of  tie  party  making  it, 
and  if  it  be  clear  that  he  intended  by  the  act  to  bind  himself  as  a  regular 
endorser,  whose  liability  is  j[ixe<i,  he  u.ay  be  sued  and  a  recovery  had  against 
him  as  such. 

Chilton,  J.,  dissenting,  and  holding  that  to  entitle  the  plaintiflF  to  recover, 
the  action  should  be  predicated  upon  the  agreement,  by  which  the  party 
bound  himself  to  respond  as  an  endorser ;  otherwise  there  would  be  an  in- 
congruity between  the  averments  uud  prtcf. 

Error  to  the  County  Court  of  Tuskaloosa. 

This  was  a  motion  by  the  Bank  against  the  defendant  as  en-, 
dorser  of  a  bill  of  exchange,  drawn  and  accepted  by  R.  Ca- 
rothers  and  endorsed  by  Charles  S.  Patterson  and  Dennis  Dent. 
The  evidence  shows  that  on  the  6lh  day  of  July  1S41,  after  the 
maturity  of  the  bill,  which  had  been  duly  protested  for  non-pay- 
ment, the  defendant  went  into  the  Bank  and  asked  for  the  bill, 
which  was  handed  him  with  the  protest,  and  the  defendant  then 
wrote  his  name  across  the  back  of  said  bill.  This  was  done  at 
the  instance  of  Dcni.is  Dent,  one  of  the  endorsers,  but  without 
any  request  of  the  Dank,  and  no  consideration  passed  from  the 
Bank  to  the  defendant  for  the  endon^ement.  The  Bank  intro- 
duced in  evidence  a  deed  of  tru&t,  dated  the  SSili  June,  1S41, 
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which  was  signed  by  Robert  Caroibers,  Leonard  B.  Neal, 
Charl«s  S.  Pdltersoii,  Dennis  Dttnt,  and  ibe  defendant,  purport- 
ing to  be  a  deed  executed  by  said  Caroibers,  of  the  first  part, 
Leonard  15.  Neal,  of  the  second,  and  Patterson,  Dent,  and  the 
defendant,  of  tlie  third  part.  This  deed  recites  thai  said  Ca- 
roibers was  indebted  to  the  Bank  in  the  sum  of  six  thousand 
two  hundred  and  forty-eight  dollars,  due  by  two  bills  of  ex- 
change, upon  which  the  Bank  had  agreed  to  indulge  the  said 
Caroibers  and  his  securities,  the  parlies  of  the  third  pari;  on  bis 
paying  semi-annually  ten  per  cent,  on  the  amount  of  said  bills, 
the  Bank  having  the  right  to  collect  the  whole,  liowever,  at  plea- 
sure. By  this  deed  ihere  was  conveyed  to  said  Neal  five  slaves, 
together  with  some  articles  of  house-hold  furniture  and  other 
personal  properly,  for  the  purpose  of  securing  this  debt.  The 
deed,  however,  contained  a  provision  that  said  Caroibers  should 
retain  the  possession  of  the  proj)er(y  until  the  securities,  the 
parli»o  of  the  third  part,  should  be  called  on  to  pay  said  bills, 
or  either  of  them,  or  any  part  thereof,  and  that  said  Neal  was 
then  authorised  to  sell  the  property  atid  apply  the  proceeds  to 
the  payment  of  the  debt.  Neal,  the  trustee,  testified  thai  he  had 
sold  the  property,  except  two  of  the  slaves,  one  of  which  had 
died,  and  the  other  of  which  liad  been  claimed  Uj'  Mrs.  Ca- 
roibers;  that  the  property  was  sold  en  a  credit  at  the  instance  of 
Pailerson,  Dent,  and  the  defendant,  as  lie  understood;  and  that 
the  notes  received  by  him  bad  been  deposited  in  the  Bank  as 
collateral  security,  at  the  written  request  of  Dent  and  the  de- 
fendant. \Vm.  Braly  stated  that  he  was  called  on  to  value  the 
property  before  it  was  sold;  that  he  understood  the  valuation 
was  made  at  the  instance  of  all  the  parties,  but  could  not  re- 
member distinctly  by  whom  he  was  requested  to  make  ihe  valu- 
ation ;  that  he  had  conversed  with  the  defendant,  who  said  that 
he  was  fearful  he  would  have  to  pay  money  to  the  Bank  as  the 
security  of  Caroibers,  without,  however,  particularising  any  debt, 
and  that  the  securities,  Patterson.  Dent  and  himself,  had  a  deed 
of  trust  on  the  property  of  Carothers.  Mrs.  Carothers,  the 
widow  of  Robert  Carothers,  was  introduced  by  the  Bank  as  a 
witness,  and  stated  that  the  dt  fendant  told  her  in  a  conversation 
about  these  debts,  that  he  had  sent  a  thousand  dollar  note  on 
Kinkte  &  Carothers,  which  he  h;i(J  received  from  her  husband 
lo  indemiiify  him  as  security,  ro  her  brother  in  Mississippi,  and 
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that  her  bro'her  had  written  h.im  tiiat  he  liad  been  offered  five 
Ijumlred  dollars  for  ii,but  she  tl)en  stated  that  she  could  not  say 
that  the  deftiudani  said  he  had  received  it  as  security.  On  this 
eviflcnce  the  Bank  offered  to  read  the  bill  of  exchange  and  the 
endorsement.  This  was  objected  to,  but  the  objection  was 
overruled,  and  the  defendant  excepted.  The  defendant  also 
objected  to  the  reading  of  the  protest,  and  tlie  certificate  of  Ly- 
on>  the  Bank  commissioner,  showing  that  the  debt  was  the  pro- 
perly of  the  Bank.  His  objections  being  overruled,  he  then 
demurred  to  the  evidence,  and  the  court  gave  judgment  against 
him  for  the  amount  due  on  the  bill,  to  reverse  which  judgment, 
a  writ  of  error  is  prosecuted  to  this  court. 

Peok,  for  the  plaintiff  in  error. 

Martin,  for  the  defendant. 

DARGAN,  C.  J. — It  is  said  that  a  blank  endorsement  of  a 
bill  or  iioie,  tnade  in  the  regular  course  of  trade,  is  a  con- 
tract defined  and  ascertained  by  law,  and  parol  proof  caimot 
bs  received  to  show  a  contract  different  from  that  which  the  law 
attaches  to  the  act  of  endorsement. — Wilson  v.  Black,  6  Blackf. 
609;  Tankersly  v.  Ciraham.  8  Ala.  247.  But  we  think  it  is  set- 
tled beyond  controversy,  that  if  one  write  his  name  on  the 
back  of  a  bill  or  note,  under  such  circumstances,  that  it  can- 
not be  <onsidered  as  an  endorsement  in  the  usual  course  of 
trade,  parol  proof  may  be  received  to  show  the  nature  of 
the  contract  and  the  extent  of  the  liability  assumed  by  the  pirty. 
Tlius,  if  a  note  be  made  by  A.,  payable  lo  B.,  or  order,  and  the 
name  of  C.  be  endorsed  ou  the  back  of  it,  the  contract  is  open 
to  explanation,  and  its  real  terms  may  be  shown  by  parol  proof. 
Strong  V.  Riker,  10  Verm,  do'i ;  Crozier  v.  Chambers,  1  iSpen- 
cer,  2oG;  Kimbrough  v.  Lamb,  3  Humph.  17;  3  Scam.  4<J7;  13 
Ohio,  223.  In  the  absence  of  all  proof,  as  to  the  terms  of  the 
contract  evinced  by  the  signature,  the  law  would  regulate  or  as- 
certain (he  conlruci,  if  it  appeared  to  have  been  founded  on  a 
8uffi;;ient  consideration. —  Milion  v.  Deyampert,  3  Ala.  048,  and 
cases  there  cited.  But  we  do  nut  under^iland  this  authority  as 
denying  the  admissibility  of  jiaroi  proof  to  explain  the  real  na- 
ture uf  (be  contract,  or  the  liaoiliiy  of  the  party  inakiug  such  aa 
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endorsement.  We  must  iheii  look  to  the  evidence  to  ascertain, 
if  ive  can,  the  intention  of  the  (left^ndant  in  writing  his  name  on 
the  back  of  the  bill,  for  it  is  this  intention  that  governs  and  as- 
certains his  contract.  The  Bank  was  the  holder  of  the  bill  at 
the  time  the  defendant  endorsed  it ;  the  bill  was  then  over  due 
and  had  been  protested  for  non-payment ;  no  consideration 
passed  from  the  Bank  to  the  defendant,  nor  did  he  endorse  the 
bill  at  the  request  of  the  Bank,  but  at  the  instance  of  Dennis 
Dent,  whose  liability  as  an  endorser  was  then  absolute.  We 
also  infer  from  the  testimony,  that  in  consideration  of  this  en- 
dorsement made  by  the  defendant.  Robert  Carothers  executed 
the  deed  of  trust,  to  which  the  defendant  became  a  party,  and 
that  he  also  received  by  way  of  indemnity  the  note  of  SIOOO  on 
Kinkle  &  Carothers.  The  deed  on  its  face  shows  that  it  was 
not  expected  that  the  Bank  would  demand  immediate  payment 
of  the  bill  from  Carothers,  but  it  was  presumed  that  Carothers 
would  be  indulged  upon  paying  ten  per  cent,  on  the  amount  of 
the  debt  semi-annually.  On  this  consideration  and  in  view  of 
these  facts,  he  e/idorsed  the  bill.  How  did  he  consider  that  he 
Stood  iii  reference  to  it?  I  think  there  can  be  no  doubt  but  that 
he  considered  himself  liable  on  the  bill,  in  the  same  manner  and 
to  the  same  extent,  that  he  knew  Dent  and  Patterson,  the  other 
endorsers,  were, — and  he  did  not  expect  an  immediate  demand 
of  payment  to  be  made  of  Carothers,  nor  notice  to  him  of  a 
failure  to  pay  ;  but  the  true  intention  of  his  contract  was  that  he 
should  be  absolutely  liable,  as  were  the  other  endorsers,  without 
demand  of  payment  from  the  accep'or.  We  attain  this  conclu- 
sion of  fact  from  the  deed  of  trust,  which  was  signed  by  the  de- 
fendant and  the  other  endorsers;  and  which  treats  them  as  all 
liable  absolutely  and  unconditionally  for  the  debt;  also,  from  the 
conduct  of  the  defendant  in  reference  to  the  sale  of  the  property 
and  the  transfer  of  the  notes  to  the  Bank,  which  evinces,  in  our 
opinion,  that  he  then  considered  himself  absolutely  liable  in  the 
same  mannor  that  the  other  endorsers  were.  He  then  signed 
his  name  on  the  back  of  the  bill,  intending  to  create  an  absoJute 
and  unconditional  liability  for  its  payment.  But  it  is  urged  that 
the  contract,  as  explained  by  the  evidence,  can  amount  only 
to  a  guaranty  for  the  payment  of  the  bill,  and  not  to  an  en- 
dorsement, and  therefore  the  plaintiff  cannot  recover — first,  be- 
cause the  Bank  cannot  proceed  in  this  summary  way  against 
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a  guaranl(^r — and  secondly,  because  the  defendant,  bein^  treated 
as  endor-i^r  in  the  notice,  proof  that  he  was  guarantor  of  the  bill 
would  not  entitle  the  Bank  to  a  recovery. 

I  admit  that  there  is  great  diversity  to  be  found  in  the  autho- 
rities, respecting  the  nature  and  character  of  these  irregular  en- 
dorsements. But  after  the  best  considerj^tion  I  am  able  to  give 
the  quesiion,  I  think  the  correct  rule  is  this,  ihat  the  nature  of 
the  contract  and  the  extent  of  the  liability  of  the  parly  are  to  be 
ascertained  from  his  intention,  as  shown  by  the  evidence,  in 
making  the  endorsement.  If  the  party  endorsing  the  note  in- 
tended to  create  a  liability  as  guarantor  only,  he  must  be  so 
treated  and  so  sued,  to  enable  the  plaintiff  to  recover;  if  he  in- 
tended to  create  a  liability  as  endorser,  he  must  be  so  treated. 
This  is  the  conclusion  to  which  Judge  Story  came,  after  a  re- 
view of  most  of  the  conflicting  American  authorities. — See  Sto- 
ry on  Prom.  Notes,  §  479.  Govierned  by  this  rule,  which  is 
the  principle  that  governs  in  the  interpretation  of  all  contracts,  I 
feel  coQstPiined  to  hold  from  the'  evidence  that  the  defendant 
intended  to  stand  in  reference  to^  the  bill  as  an  endorser,  whose 
liability  was  fixed.  This  is  the  nature  and  extent  of  hi's  con- 
tract in  putting  his  name  on  the  back  of  the  bill,  and  I  see  no 
reason  why  he  should  not  be  treated  as  such.  The  judgment 
must  therefore  be  affirmed. 

CHILTON,  J. — I  dissent  from  the  opinion  of  the  majority 
of  the  court.  The  motion,  which  is  in  the  nature  of  a  declara- 
tion, avers  that  Hullum  endorsed  the  note  to  (he  Bank,  thus 
vesting  it  with  the  legal  title;  that  the  note  was  duly  protested 
for  non-payment  and  notice  of  protest  given  to  Hullum  as  en- 
dorser, whereby  he  became  liable,  &c.  It  turns  out  in  proof 
that  the  Bank  never  acquired  the  title  from  him;  that  he  en- 
dorsed his  name  upon  the  paper  after  the  Bank  acquired  it,  and 
after  it  had  been  protested,  and  that  it  has  never  been  protested 
since  Hullum  signed  his  name  upon  it.  Here  then  is  an  utter 
incongruity  between  the  facts  alleged  and  the  facts  proved,  and 
if  the  plaintiff  recovers,  it  roust  be  without  proof  of  a  single 
averment  in  the  declaration.  But,  to  cure  this  variance,  it  is 
insisted  that  Hullum  agreed  with  the  other  parlies  to  the  bill,  he 
would  be  liable  as  an  endorser.  It  is  a  suflicient  answer  to  this, 
that  DO  such  agreement  is  avcred,  and  consequently  it  could  not;, 
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be  made  tiie foundaiionofa  recovery.  Ii  does  seem  tome,  that 
to  s'jsiain  tUe  recovery  against  Hulliitn  upon  the  averments  in 
this  cat^^e,  is  lo  sirike  down  ihe  rule  which  requires  a  correspon- 
dence; beivveeo  liie  allegations  and  llie  proof. 


Doe  ex  dem.  COOK  &  HARDY  vs.   WEBB. 

1.  (*ns  in  possession  of  land,  wlien  sued  in  ejectment  by  a  purchaser  under 
juiigmcnfc  !ind  execution  against  him,  may  ehow  that  lie  never  had  such  title 
to  the  p'emisfts  as  was  the  subject  of  sale  under  legal  process. 

2.  The  statute,  authorising  the  widow  to  retain  the  possession  of  the  dwelling 
hcutie,  in  which  her  husband  most  usually  dwelt  next  before  his  death,  and 
the  planttttion  thereunto  belonging,  until  her  dower  is  assigned  her,  does  not 
invest  lior  •'ivitk  each  a  legal  title  therein  as  can  be  sold  under  execution  at 
h\  w. 

Error  to  the  Circuit  Court  of  Lowndes.  Tried  before  the 
Horj.  Geo.  GohJlhwaiie. 

This  was  an  ejectment  by  ilie  plaintiffs  against  the  defendant 
in  eiror  to  recover  i!ie  possession  of  a  lot  or  parcel  of  land  de- 
scribed In  the  declaration.  The  ijlaintiffs  claimed  title  by  virtue 
of  a  purchase  of  the  land  in  controversy  under  judgment  and 
eNeculiori  againit  ihe  defendant,  who  was  the  t\idow  of  Elisha 
Tv''ebb,'dfec^a3ed,  and  uho  as  such  was,  at  rhe  time  of  the  pur- 
chase and  the  instituiion  of  this  suit,  in  possession  of  the  premises, 
her  dhuer  not  having  been  allotted  her.  The  plainiifTs  objected 
Ip  evidence  introduced  by  the  defendant  to  show  the  character 
of  her  possession,  "but  the  court  overruled  the  objection,  and  the 
plaiiitiitstliereupu:i  excepted.  The  ruling  of  liie  court  and  its 
clinriie  to  the  jnry,  vvliich  will  be  found  in  the  opinion,  arc  the 
errors  now  ass!^;ned. 

T.  &  J.  Williams,  for  the  plaintifFs  in  error: 
1.  Where  the  plaintiff  claims  title  under  a  sale  by  the  sheriff 
of  th.e  land  as  tlie  property  of  defendant,  such  defendant  cannot 
show  title  in  another. — Jackson  v.  Graham,  N.  York  Term  Rep. 
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by  Cain,  1S8;  Scott  v.  Han(!ock,  3  S.  &  Port.  44;  Avent  v. 
Reid,  2Port.4^S0;Lawson  v.Onear,  4  Ala.  156.  All  these  cases 
allow  that  defendant  in  execution  is  estoped  from  disputing  the 
validity  of  his  own  possession. 

2.  The  action  of  ejecimenl  is  merely  a  possessory  remedy,* 
(Jackson  v.  Hikes,  2  N.  York  Term  Rep.  by  Cain,  335,)  and 
under  our  statute,  the  sheriff  only  sells  such  right,  &c.,  as  de- 
fendant in  execution  h:is. — Clay's  Dig.  205,  §  17,  and  see  Hey- 
denfelt  v.  Mitchell,  6  Ala.  70,  as  to  mere  possession  of  defendant. 
In  our  own  courts,  the  first  case  found  is  that  of  McGee  v.  Euslis 
&  Eustis,  5  S.  &  Port.  426.  In  that  case  defendants  were  al- 
lowed to  show  an  outstanding  title  on  two  grounds.  First,  be- 
cause one  of  the  defendants  in  the  action  was  not  defendant  in 
execution.  Secondly,  because  it  did  not  appear  even  that  the 
defendant  in  execution  had  always  continued  in  possession.  In 
ihe  case  at  bar  the  defendant  was  alone  and  always  in  possession. 
This  case  therefore  is  not  against  us.  The  case  of  Whitesides 
Ct  al.  V.  Dranch  Bank  at  Decatur,  10  Ala.  249,  at  page  254, 
near  boltom.  Judge  Collier  s^ys,  "nor  shall  Lewis  (the  defendant 
in  execution,)  nor  one  claiming  under  him  be  allowed  to  defend 
an  action  by  a  purchaser  at  sheriff's  sale  by  showing  that  the  le- 
gal title  was  in  some  third  person,  so  as  to  defeat  a  recovery.—' 
See  I  he  authorities  there  refered  to.  The  cases  of  McKinney  v. 
Davis,  5  Ala.  719,  and  also,  Thompson  v.  Ives,  11  Ala. 
239,  were  the  cases  of  a  landlord's  coming  in,  and  he  was  not 
allowed  to  show  any  other  title  than  one  that  was  consistent  with 
tlie  possession  of  the  defendant.  So  of  all  the  other  cases  where 
landlords  have  come  in.  But  in  the  case  at  bar,  if  defendant 
is  allowed  to  show  an  outstanding  title  in  another,  it  is  allowing 
defendant  to  deny  the  legality  of  her  own  possession,  whicli  the 
landlord  himself  would  not  be  permitted  to  do.  If  the  landlord 
shows  that  defendant  is  liis  tenant,  this  shows  that  the  posses- 
sion is  not  unlawful  by  the  tenant,  and  then  when  the  landlord 
allows  a  better  title  in  himself,  he  thus  defeats  the  aciion  of  the 
plaintiff.  In  the  case  of  McKinney,  even  there  the  doctrine  in- 
sisted on  is  admitted.  In  the  case  of  Land  v.  Hopkins,  7  Ala. 
116,  and  Ellmore  v.  Harris,  13  ib.  300,  the  objection  to  the 
evidence  was  not  made,  and  of  course,  the  question   not  raised. 

In  no  case  we  apprehend,  where  the  question  was  raised  and 
(he  objeclioa  made,  was  it  overruled.     We  insist,  therefore, 
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that  when  plaintiff  proved  defendant  in  possession  and  cuhivaiing 
these  lands,  and  they  were  sold  to  pay  her  debts,  ip  an  action  t6 
recover  them,  the  court  erred  in  permitting  defendant  to  show 
that  she  had  no  title.  No  one  appeared  as  landlord,  and  there- 
fore all  this  evidence,  we  insist,  was  illegal  and  improper. 

Stone  &  Judge,  for  the  defendant: 

1.  Until  dower  is  assigned  the  widow  has  no  estate  in  the 
lands  of  her  husband,  (Weaver  v.  Crenshaw,  6  Ala.  873,)  and 
«ucli  right  cannot  be  taken  in  execution. — Gooch  v.  Atkins,  14 
Mass.  878. 

2."  But  if  the  court  below  was  correct  on  either  point,  although 
it  may  have  erred  on  the  other,  this  court  will  affirm  the  judg- 
ment,' as  under  no  circumstances  can  the  plaintiff  succeed  with- 
out reversing  on  both  points. 

CHILTON,  J.— It  is  perfectly  clear  that  if  the  defendant, 
Matilda  Webb,  had  such  an  interest  in  the  land  as  was  not  lia- 
ble to  be  sold  under  execution,  the  persons  who  attempted  to 
acquire  it  under  the  sheriff's  sale,  obtained  no  interest;  because 
it  would  be  absurd  to  say,  that  although  ihe  sheriff  could  sell 
no  interest,  his  sale  and  deed  should  neverllieless  operate  such 
an  investiture  of  title  as  would  warrant  ejectment  against  the 
tenant  in  possession. 

It  is  indispensable  to  a  recovery  by  the  plaintiff  in  ejectment 
that  he  show  such  title  in  himself  as  will  support  the  action.  He 
must,  at  least,  make  out  a  yrima  facie  case,  from  which  the  law 
wotild  draw  the  inference  of  title,  as  that  he,  or  those  from  whom 
he  claims,  had  the  prior  possession  of  the  land,  before  he  can 
put  the  defendant  upon  proof  of  his  title.  If  the  plaintiff  claim 
the  land  under  a  purchase  at  sheriff's  sale,  he  must  prove  four 
things,  namely,  a  judgment,  execution  thereon,  furnishing  au- 
thority to  the  sheriff  to  levy  and  sell,  the  sheriff's  deed  for  the 
land,  and  that  the  defendant  had  such  interest  as,  underlhe  statutes 
of  this  State,  was  transmissible  by  such  deed. 

It  may  be  sufficient  to  show  that  the  defendant  in  the  judg- 
ment was,  at  the  time  of  its  rendition,  or  between  that  period  and 
ihe  time  of  the  levy,  in  the  possession  of  the  land;  for  in  such 
case  the  presumption  of  ownership  arises,  as  the  law  will  net 
presume  he  was  a  trespasser;  but  no  case  has  been  fouad  which 
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holds  that  the  defendant  niay  not  explain  the  character  of  his 
possession  so  as  to  refer  it  to  a  title  which  cannot  he  sold.  On 
the  contrary  we  have  repeatedly  held,  that  if  he  is  in  possession, 
holding  under  a  bond  for  liile  which  gives  him  but  an  equitable 
■estate,  he  may  protect  himself  by  proving  this  fact,  and  ihns  de- 
feat the  purchaser's  action. — Elmore  &  Willis  v.  Harris,  13  Ala. 
3(30 ;  Doe  ex  dem.  McKinney  &  .NfcKinney  v.  Davis,  5  ib.  729. — 
See  also,  Wiiiiesides  et  al.  v.  The  Branch  Bank  at  Decatur, 
10  ib.  249.  Were  the  law  as  contended  for  by  the  counsel  for 
the  plaintiff  in  error,  that  the  defendant  in  the  judgment,  when 
sued  by  the  purchaser  at  sheriff's  sale  to  recover  the  possession, 
is  estopped  from  showing  that  she  had  no  such  interest  as  was 
liable  to  be  sold,  persons  holding  land  in  a  fiduciary  character, 
such  as  executors,  administrators,  guardians,  &c.,  could  be 
turned  out  of  possession  and  the  execution  of  their  respective 
trusts  impeded,  or  else  turned  round  to  the  Court  of  Cliancery 
for  an  injunction.  But  we  are  persuaded  that  such  is  not  the 
law,  and  it  may  safely  be  asserted  as  an  indisputable  ride,  that 
the  defendant,  in  such  cases,  mny  defeat  a  recovery  by  the  pur- 
chaser, by  showing  the  entire  absence  of  such  interest  in  the  de- 
fendant in  the  judgment,  as  could  be  sold  under  execution. 
Such  proof  goes  to  the  foundation  of  the  plaintiff's  title,  and 
shows  his  sheriff's  deed  to  be  utterly  worthless  as  a  title-paper. 
Let  us  apply  the  principles  above  stated  to  the  case  before  us. 
The  defendant  was  the  widow  of  Elisha  Webb,  deceased.  The 
land  sued  for  belonged  to  him  at  the  time  of  his  death,  as  was 
admitted  by  the  plaintiffs  on  the  trial.  The  defendant  retained 
possession  of  the  mansion  house  situated  upon  the  land,  and  in 
which  her  husband  lived  up  to  the  time  of  his  decease;  but  the 
plantation  around  and  adjoining  the  mansion  house,  composing 
some  three  hundred  acres,  was  cultivated  by  the  hands  which 
bad  been  of  the  properly  of  said  Elisha  Webb  in  his  life-time, 
under  the  manajjement  and  control  of  the  administrator  of  said 
eiiate,  and  the  proceeds  of  the  crops  raised  upon  the  land  had 
gone  as  assets  into  the  estate  of  said  Webb.  It  was  shown  that 
no  dower  had  ever  been  allotted  to  the  defendant  in  the  lands, 
and  that  her  said  husband  had  been  dead  more  than  five  years. 
The  Circuit  Court  was  of  the  opinion,  and  so  charged  tiie  jury, 
thai  if  no  dower  had  been  assigned  the  defendant,  and  the  lands 
iu  controversy  were  of  the  estate  of  Elisha    Webb,  deceased, 
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then  she  had  no  such  estate  in  said  lands  as  was  subject  to  levy 
and  sale  under  execution.  The  plainliff  objected  to  this  charge, 
as  well  as  to  the  proof  upon  which  it  was  predicated.  We  are 
clearly  of  the  opinion  that  the  court  did  not  err  as  to  either. 
•  The  statute,  it  is  true,  in;ikes  it  lawful  "for  the  widow  to  retain 
tlie  full  possession  of  (he  dwelling-house,  in  which  her  hur^band 
most  usually  dweh,  next  before  his  death,  together  with  the  out- 
bouses,  offices,  or  improvenf>ents,  and  plantation  thereto  belongs 
ing,  free  from  molestation  and  rent,  until  she  shall  have  her  dower 
assigned  her. — Clay's  Dig.  173,  §  7.  But  this  mere  right  to 
occupy  gives  her  no  estate  in  the  lands  until  her  dower  is  as- 
signed. Such  was  the  decision  of  this  court  in  the  case  of 
Weaver  &  Gaines  v.  Crenshaw,  G  Ala.  873.  This  decision  we 
regard  as  a  correct  exposition  of  the  law,  and  the  princij)le  which 
it  establishes  is  fatal  t»  the  plaintiffs'  case.  In  Gooche  v.  Atkins, 
14  Mass.  378,  it  was  held  that  a  widow's  right  to  have  dower 
assigned  her,  was  not  subject  to  be  taken  in  execution,  and  we 
have  found  no  case  holding  a  different  doctrine.  If  our  statute 
proceeds  upon  the  idea  of  extending  the  widow's  quarantine,  as 
recognised  by  the  common  law,  a  liability  to  sale  would  seem 
to  contravene  the  policy  of  the  law  which  confers  it;  for  it  is 
said  that  the  law  in  its  provident  care  has  made  this  provision 
in  consideration  of  the  destitute  situation  in  which  the  widow  is 
cast  upon  the  death  of  her  husband.  Be  this  as  it  may,  we  feel 
well  assured  that  her  estate  is  not  such  as  can  be  sold  under  exe- 
cution,— that  it  is  but  a  permissive  possession,  determinable 
when  the  heir  or  person  holding  the  fee  shall  elect  to  assign  her 
dower  and  place  her  in  possession  of  the  specific  allotment. 
Until  then  she  may  occupy,  and  may  defend  an  ejectment 
brought  against  her  to  recover  the  land  (Shelton  v.  Carroll,  16 
Ala.  148;)  she  may  also  recover  rents  from  a  person,  whom  she 
permits  to  enter  and  rent  out  the  premises. — Inge  v.  Murphy, 
14  Ala  289.  All  thi.-,  an  occupant  upon  the  public  land  may 
do,  and  more,  for  he  may  sell  his  claim  or  improvement,  but  it 
is  well  settled  that  he  has  no  such  interest  as  may  be  sold  under 
an  execution. — Rhea,  Conner  &  Co.  v.  Hughes,  1  Ala.  2 J 9, 
which  has  been  repeatedly  recognised  by  subsequent  decisions — 
see  6  Ala.  71  ;  13  ib.  364  ;  7  ib.  117.  This  view  of  the  case 
shows  that  the  plaintiff  cannot  recover,  and  renders  it  unneces- 
sary for  us  to  examine  the  question  as  to  the  admissibility  of  the 
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will  of  Elisha  Webb  as  evidence,  and  iis  effect  a.s  staieci  in  the 
second  cliar;re  upon  ibe  defefldani's  rigbt  of  douer.  It  is  per- 
fectly manifest  tliai  the  defendant  was  entitled  to  a  verdict  upon 
the  title  wbiob  the  plaintiff  exhibited,  ami  thai  tlie  plaintiff  lias 
not  been  injured  by  the  admission  of  the  will  in  evidence  or  the 
char<re  in  reference  to  it. — Scott  v.  Hancock,  3  S.  &  Port.  44. 

We  have  examined  the  several  cases  to  which  ue  have  been 
refered  by  the  counsel  for  the  plaintiffs  in  error,  and  do  not  think 
they  militate  against  the  conclusion  to   which  we  have  come. 

We  readily  concede  the  law  to  be  that  the  defendant  in  the 
judgment,  when  sued  by  a  purchaser  under  the  execution  for 
the  possession,  cannot  defeat  the  action  by  shoviingan  outsiand^ 
ing  iiil«  in  a  third  party,  with  whi(.-h  he  is  disconnected  ;  but  that 
is  not  this  case.  Here  the  defendant  sliows  the  nature  of  her 
possession  and  right  to  occupy,  by  connecting  herself  with  her 
iate  husband's  title. 

Tiie  record  shows  no  error,  of  which  the  plaintiffs  can  take 
advantage,  and  the  judgment  is  consequeiuiy  afiirmed. 
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1.  Where  a  plaintiff  has  sued  oat  execution  and  coerced  pnyment  of  the  Vhol«, 
or  a  part  of  the  judgment,  he  will  not  bo  heard  in  this  cjourt  to  assign  errors 
in  tlio  judgment,  unless  the  money  so  collected  has  l)een  first  refunded.  ■ 

2.  There  ia  no  rule  of  practice  which  will  allow  one  pliuntiflf  to  assign  erro» 
against  his  C'l-plaintiff. 

'•i.  Writs  of  error,  if  defective,  may  be  amended  by  the  record,  but  cannot  be 
so  altered  as  to  strike  out  the  name  of  one  as  plaintiff  and  make  him  &  d«- 
fcn  lant,  unless  the  record  shows  that  he  was  improperly  made  a  plaintiff, 
when  he  .should  have  been  a  defendant. 

4.  All  that  a  plaintiff,  wlio  wishes  to  assign  errors,  can  do,  when  his  co-pla!a< 
tiff  refuses  to  join,  is  to  sever  ami  assign  errors  alone. 

EttROii  to  the  Orphans'  Court  of  Smnter. 

J.  B.  ClaRK,  for  the  plaintiffs  in  error. 

Rbavis,  fur  the  defendant. 
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DARGAN,  C.  J.^-Upon  the  deaih  of  John  Knox,  letters 
of  acJniinistralion  were  granted  to  Eleanor  Knox,  his  widow, 
and  to  Hiram  Steele,  who  gave  a  joint  bond  for  the  faithful  per- 
formance of  their  duty  as  such.  The  widow  afterwards  intermar- 
ried with  Joel  Heard,  who  thereby  becantie  administrator  in  right 
of  his  wife.  The  administrators,  being  subsequently  cited  to 
make  a  final  settlement  of  the  estale^  appeared  in  obedience  to  the 
citatio<i,  and  tiled  an  account  current  in  the  name  of  John  Steele, 
Joel  Heard,  and  Eleanor,  his  wife;  but  on  the  final  settlement, 
Joel  Heard  and  Wife  disclaimed  all  participation  in  the  adminis- 
tration of  the  estate,  and  it  being  admitted  by  Steele  that  he  alone 
♦■.ad  acted  in  the  administration,  with  his  consent,  the  names  of 
Joel  Heard  and  Wife  were  stricken  from  the  account  and  the 
fietilement  proceeded  against  Steele  alone.  He  was  found  in- 
debted to  the  estate  in  a  sum  over  nine  thousand  dollars,  which 
was  divided  into  three  parts,  there  being  three  distributees  at  the 
<ieaih  of  the  intestate,  to  wit,  his  widow  and  two  infant  children, 
and  a  decree  for  the  separate  portion  of  each  was  rendered 
against  Steele — the  decree  for  the  separate  portion  of  the  widow 
being  rendered  in  favor  of  herself  and  Joel  Heard,  her  present 
husband. 

Erom  this  decree  a  writ  of  error  is  prosecuted  to  this  court  in 
(he  names  of  all  the  distributees,  but  Joel  Heard  and  Wife,  be- 
ing satisfied  with  the  decree,  refuse  to  assign  errors.  The  other 
distributees  now  move  the  court  that  they  be  permitted  to  as- 
sign errors,  not  only  against  Hiram  Steele,  but  also  against  Joel 
Heard  and  W^ife,  their  co-plaintiffs  in  error,  and  for  this  pur- 
pose ask  that  a  scire  facias  to  hear  errors  be  issued  to  Heard 
and  Wife  ;  and  in  the  event  this  motion  be  not  granted,  they  then 
ask  to  amend  the  writ  of  error,  so  as  to  make  Heard  and  Wife 
defendants  in  error.  The  defendant  has  also  moved  that  the 
ivrit  of  error  be  dismissed,  unless  the  plaintiffs  v.ill  refund  the 
portion  of  the  decree,  that  has  been  collected  by  execution  since 
the  rendition  of  the  decree,  and  in  support  of  this  motion  has 
submitted  an  affidavit,  showing  that  more  than  three  thousand 
dollars  has  been  collected  by  a  sale  of  the  defendani's  property 
under  the  execution. 

We  will  first  advert  to  the  motion  of  the  defendant  in  error. 

In  the  case  of  Hall  v.  Hrabowski,  9  Ala.  278,  the  facts  were 
that  the  plaintiff  obtained  judgment  in  the  court  below,  which  he 
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brought  to  this  court  by  writ  of  error,  and  whilst  the  writ  was 
here  pending,  an  execution  was  issued  on  the  judgment  and  the 
money  collected.  The  court  held  ihat  the  proceedings  must  be 
stayed  in  this  court,  unless  the  plainiifFin  error  would  refund  the 
money  collected  to  the  defendant.  So  in  the  case  of  Bradford 
V.  Bush,  10  Ala.  274,  it  was  said  ihat  a  party,  who  had  collected 
the  money  on  a  judgment,  should  not  be  permitted  to  prosecute 
a  writ  of  error  to  reverse  it  until  the  money  was  refunded. 

It  is  true,  that  the  exercise  of  this  power  is  a  matter  of  legal 
discretion,  and  will  not  be  exercised  by  this  court  in  every  case 
where  the  money  upon  a  judgment  or  decree  has  been  paid  ;  if 
the  defendant  has  voluntarily  paid  the  judgment  or  decree,  with- 
out being  coerced  by  execution,  and  we  are  satisfied  that  the 
plaintiff  will  be  entitled  to  recover  this  amount  upon  another 
trial,  we  would  not  refuse  to  hear  the  errors  because  of  this  vol- 
untary payment. — The  Distributees  of  McCreless  v.  Hinkle, 
admV,  17  Ala.  459.  But  when  the  plaintiff  sues  out  his  exe^- 
cution  and  collects  the  amount  of  the  judgment  or  decree,  or  a 
part  thereof,  thus  affirming  the  regularity  of  the  judgment  or 
decree  by  carrying  it  into  execuiiouj  he  ought  not  to  be  allowed 
to  assign   errors   until  the  defendant  is  placed  in  statu  quo. 

A  different  practice  from  this  might  often  lead  to  much  liti- 
gation^ without  producing  any  beneficial  results.  Thus,  a  trial 
of  the  right  of  property  may  be  pending  in  the  court  below,  or 
any  other  question,  growing  out  of  the  issuance  of  execution  ; 
these  questions  may  have  been  decided  by  the  court  and  a  writ 
of  error  brought  on  the  judgment  to  this  court,  but  the  reversal 
of  the  original  judijmeni  would  render  them  null  and  void. 
Other  diffiulties  in  permitting  such  a  practice  might  be  suggest- 
ed, but  we  think  it  sufficient  to  say  that  we  consider  the  rule 
settled  by  the  cases  refered  to,  of  Hall  vs.  Hrabowski,  and 
Bush  and  Bradford;  that  where  the  plaintiff  has  sued  out  out 
an  execution  and  collected  all  or  a  portion  of  the  judgment 
or  decree,  we  will  not  hear  the  errors  assigned  by  him  on 
the  judgment  until  the  money  collected  by  execution  is  re- 
funded. 

The  facts  set  forth  in  the  affidavit  are  not  controverted.  They 
are  therefore  admitted  to  be  true,  and  vve  must  require  the  |)lain- 
liffs  in  error,  who  wish  to  assign  error,  to  refund  the  amount 
they  have  received  on  their  respective  decrees,  before  they  cau 
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be  allowed  to  proceed.  But  we  will  not  dismiss  the  writ  of 
error  at  this  term.  If  they  shall  refund  to  Steele  the  amount 
ihey  have  received  on  their  respective  decrees  by  the  next  term 
of  this  court,  the  errors  assigned,  or  which  may  be  assigned, 
will  then  be  heard,  but  if  they  fail  to  refund  the  money,  the  writ 
of  error  will  be  dismissed. 

In  reference  to  the  motion  of  some  of  the  plaintiffs  in  error, 
we  think  it  suffixnent  to  say,  that  there  is  no  rule  of  practice 
that  will  permit  one  plaintiff  in  error  to  assign  eriors  against 
bis  co-plaintiff,  and  thus  to  reverse  the  judgment  or  decree 
rendered  against  the  defendant  in  error.  I-t  cannot  be  done; 
consequently  a  scire  facias  to  Heard  and  Wife  to  hear  errors 
woidd  be  unavailing  and  cannot  be  granted. 

Nor  can  we  allow  an  amendment,  or  rather  an  alteration  of 
the  writ  of  error,  so  as  to  strike  the  names  of  Heard  and  Wife 
out  of  the  .writ  as  plaintiffs  and  make  them  defendants  in  error. 
The  statute  does  not  go  so  far.  Writs  of  error  n>ay  be  amended 
by  the  record  if  the  writ  be  defective,  but  in.  the  case  before  us, 
the  writ  of  error  is  not  defective,  and  we  cannot  strike  the  name 
of  one  out  of  the  writ  as  plaintiff  and  make  him  defendant  in 
error,  unless  it  appeared  that  he  was  improperly  made  a  plaintiff 
in  error,  when  the  record  showed  that  he  should  have  bean  a 
defendant.  This  record  does  not  show  this  to  be  the  case.  A 
decree  was  rendered  in  favor  of  all  the  plaintiffs  in  error,  and 
they  all  joined  in  the  writ  of  error.  All  that  the  plaintiffs,  who 
desire  to  assign  errors,  can  do,  is  to  summon  and  sever  from 
Heard  and  Wife,  and  to  assign  errors  alone ;  but  we  apprehend 
that  the  errors  assigned  would  necessarily  produce  the  same 
result,  as  if  Heard  and  W'ife  were  defendants  in  error  and  tl»e 
errors  were  assigned  against  them  as  well  as  against  Steele. 
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1.  A  testator,  after  giving  specific  legacies  to  liis  wife  and  children,  end  seve- 
ral grand-children,  children  of  a  living  daughter,  bequeathed  the  residue 
of  his  property  as  follows  :  "  The  remainder  of  my  property,  &c. ,  I  give  to 
be  equally  divided  among  my  legatees,  agreeably  to  the  laws  of  the  State  in 
which  I  reside."  Held — That  the  words  following  the  term,  legatees,  re- 
strict it  to  such  of  the  testator's  legatees,  as  could  have  claimed  his  estate* 
had  he  died  intestate,  that  is,  to  his  wife  and  children. 

2.  A  judgment  or  decree  will  not  be  reversed  for  an  error  which  is  not  pre- 
judicial to  the  party  complaining. 

Error  to  the  Orphans'   Court  of  Pickens. 

This  was  a  contest  in  reference  to  the  proper  construction 
to  be  placed  on  the  last  clause  of  the  will  of  Alexander  Martin. 
The  words  out  of  which  the  controversy  arose  will  he  found  in 
the  opinion.  The  court  decided  adversely  to  the  grand-chil- 
dren of  the  testator,  and  they  have  sued  out  a  writ  of  error  to 
revise  its  decree. 

Ormond,  for  the  plaintiffs  in  error: 

1.  The  Orphans'  Court  erred  in  considering  that  there  was  an 
ambiguity  in  the  last  clause  of  the  will  of  A.  Martin.  The 
word,  "legatees,"  considered  in  connection  with  the  rest  of  the 
will,  had  a  plain,  intelligible  meaning,  clearly  refering  to  the  bene- 
ficiaries under  the  will.  The  addiiioual  words,  "  agreeably  to 
the  laws  of  the  State  in  which  I  reside,"  cannot  by  construction 
change  it  into  a  word  of  entirely  different  import.  The  miix- 
im.  Falsa  Jcmonslriido  non  7iocct,  applies  in  all  >uch  cases,  and 
the  false,  or  impioper  description  will  be  rejected. — Thomas  v. 
ThomaS:  C  Term  R.  075;  A?hf(.rih  v.  Bower,  3  Barn.&AdoI. 
459,  per  Liiiledale..  Justice;  Smidi  v.  Giilloway,  5  B.  &  Adol. 
51,  per  Parke,  Justice;  Mo.sley  v.  Massey,  8  East.  149;  VVi- 
gram  Ex.  Evid  SI;  1  Greenl.  Ev.,  §  2S7-8-9;  Miller  v.  Tra- 
rer-je,  8  Biug.  239;  Sianden  v.  Standen,  2  Ves.,  jr.  5S9;  Good- 
little  V.  Sauthern,  1  M.  &  S.  299. 

2.  Whatever  may  be  the  meaning  of  the  language  employed, 
it  catmot  be  explained  by  parol  testimony.  A  latent  aiubiguity, 
that  is,  one  which  does  not  appear  on  the  face  uf  the  will,  but 
li  rai.scd  by  extrinsic  proof,  may  be  explained  in  the  same  way; 
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but  an  ambiguity  in  the  will  itself  cannot  be  explained  by  ex- 
trinsic proof.  These  principles  are  fully  explained  in  the  ad- 
mirable judgments  delivered  in  Hiscocks  v.  Kiscocks,  5  M.  & 
W.,  3G2,  and  Miller  v.  Travers,  S  Bing. ;  Gray  v.  Sharp,  1 
M.  &  K.,  5S9;  i  Greenl.  Ev.,  §  2S7-8-9,  and  the  numerous 
authorities  there  cited  ;  Wigram  on  Wills,  104-187.  Evidence 
of  what  the  testator  meant  or  intended  by  the  use  of  particular 
expressions  is  never  adipitted. —  I  Greenl.  Ev.,  ^  29i;  Brown 
V.  Salstonstall,  3  Mete.  423. 

3.  If  the  true  meaning  of  the  word,  "legatees,"  is  distribu- 
tees, then  the  court  decided  wrong,  as  by  its  judgment  the 
widow  was  excluded  from  all  participation  in  the  residue. 

Peck,   for  the  defendants: 

1.  By  the  word,  "legatees,"  in  the  residuary  clause  of  the  will, 
the  testator  meant  distributees,  and  legatees  in  the  proper  sense, 
of  that  word.  This  is  manifest  when  the  whole  clause  is  con- 
sidered together — "  The  remainder  of  my  property,  not  before 
enumerated,  and  what  I  may  hereafter  come  into  possession  of, 
I  give  to  be  equally  divided  among  my  legatees,  agreeably  to 
the  laws  of  the  State  in  which  I  reside."  If  this  is  the  true  con- 
struction of  this  clause,  then  there  was  no  ambiguity,  and  the 
court  below  should  have  decreed  the  property  as  it  did,  without 
any  evidence  but  the  will  itself.     But, 

2.  If  there  was  an  ambiguity,  then  the  parol  evidence  was 
properly  admitted  to  explain  it. — i  Stew.  536;  8  Port.  R.  204; 
10  Ala.  203-334. 

PARSONS,  J. — The  testator's  legatees  are  his  wife  and 
children,  and  several  grand-children,  who  are  the  children  of 
one  of  his  living  daughters.  After  specific  legacies  to  each,  he 
disposes  of  the  residue  thus:  "The  remainder  of  my  property 
not  before  enumerated,  and  what  I  may  hereafter  come  into 
possession  of,  I  give  to  be  equally  divided  among  my  legatees, 
agreeably  to  the  laws  of  the  Slate  in  whicb  I  reside;"  and  he 
resided,  it  appears,  in  this  Stale.  If  the  word  "  legatees"  is 
to  be  taken  in  its  literal  sense,  it  applies  to  and  includes  his 
wife,  children  and  grand-children  who  are  mentioned  in  the  will, 
to  all  of  whom,  by  a  previous  part  of  the  will,  he  had  given 
legacies.  But  we  think  it  appears  by  the  will  itself,  that  the 
testator  intended  the  residue  of  his  estate  for  such  of  his  lega- 
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tees  as  it  would  have  gone  fo  in  case  he  had  died  intestate — his 
wife  and  children  only.  The  residue  consisted  of  personal  es- 
tate. It  was  bequeathed  *' to  he  equally  divided  among  my 
legalees,  agreeably  to  the  laws  of  the  Slate  in  which  I  reside." 
The  word,  legatees,  which  otherwise  would  have  included  all, 
was  restricted,  we  think,  to  such  of  his  legatees  as  might  have 
claimed  the  residue  under  the  statutes  of  distribution,  in  the 
event  of  his  dying  intestate,  by  the  words  that  followed,  "  agree- 
ably to  the  laws  of  the  State,"  &c.  Those  words  related  either 
to  llie  division  or  to  the  legatees.  If  to  the  division,  they  had 
neither  meaning  nor  effect;  for  the  division  was  to  be  equal,  ac- 
cording to  the  express  language  of  the  testator.  But  if  they 
related  to  the  legatees,  then  they  have  both  meaning  and  effect, 
as  they  are  restrictive  of  the  number  of  his  legatees  who  are  to 
lake  the  residue.  VVe  do  not  feel  at  liberty  to  reject  words 
which  have  a  clear  meaning  and  effect,  and  which  are  consistent 
with  what  he  probably  intended.  We  could  only  reject  them 
upon  the  clear  impression  that  they  were  used  without  meaning 
and  without  an  object. 

The  children  claim  the  whole  residue,  and  their  counsel  re- 
fers us  to  Bell  &  Wife  v.  Hogan,  1  Stew.  536;  Heirs  of  Capal 
V.  McMillan,  adm'r,  8  Port.  204;  Eddings  et  al.  v.  Long,  10 
Ala.  203,  and  Bell  &  Wife  v.  Mason's  Adm'r,  10  ib.  334,  and 
other  authorities,  and  contends  that  the  parol  evidence  which 
was  given  in  the  Orphans'  Court,  and  which  consisted  of  the 
testator's  declarations  that  he  intended  the  residue  for  his  chil- 
dren, was  admissible  to  explain  an  ambiguity  in  the  will,  the 
counsel  contending  that  there  is  an  ambiguity  in  respect  of  the 
word  "legatees."  But  the  authorities  cited  by  the  counsel  for 
the  grand-children  are  conclusive,  in  our  judgment,  against  the 
admissibility  of  parol  evidence  of  the  testator's  declarations. 
There  was  certainly  no  latent  ambiguity.  There  was  error, 
therefore,  in  admiiting  the  evidence  and  in  excluding  the  testa- 
tor's widow,  but  she  is  no  party  to  this  writ  of  error,  and  this 
error  has  worked  no  injury  to  the  grand-children,  since  they  are 
excluded  by  the  will,  according  to  the  construction  we  have 
above  placed  upon  it.  The  decree  of  the  Orphans'  Court  is 
consequently  affirmed. 
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1.  A  deed  of  gift  is  good  as  bct\rcen  the  parties,  althoagh  not  proved  and  re- 
corded as  the  Statute  prescribes. 

2.  Where  the  question  at  issue  is  Avhether  or  not  the  gift  of  a  slave  had  been 
perfected  before  the  marriage  of  the  donee,  the  fact  that  the  donor  was  op- 
posed to  the  marriage  is  wholly  irrelevant. 

3.  The  declarations  of  a  third  person,  whilst  in  the  posses.sion  of  property, 
explanatory  of  the  nature  of  the  possession,  are  admissible  in  evidence  as 
part  of  the  res  g€St<B. 

4.  But  such  declarations  cannot  be  admitted  for  the  purpose  of  proving  the 
manner  in  whicb  title  was  acquired. 

6.  The  opinion  of  a  witness  as  to  what  the  facts  prove  is  not  admissible.  It  ia 
the  province  of  the  jury  alone  to  draw  conolotiions. 

6.  The  declarations  of  the  wife,  in  reference  to  the. title  of  a  slave,  over  which 
she  is  merely  exercising  control  as  a  domestic  in  tlie  family,  are  not  admis- 
sible against  th<j  husband. 

7.  The  simple  fact  of  marriage,  withoxit  any  thing  further,  does  not  constitute 
the  husband,  within  the  meaning  of  the  Statute,  a  purchaser  of  property 
held  by  his  wife  under  a  pretended  loan  for  three  years,  without  demand, 
&c.,  on  the  part  of  the  lender. 

Error  to  the  Circuit  Court  of  Perry.  Tried  before  the 
Hon.  Geo.  B,  Shoririclge. 

This  was  an  action  of  detinue  brought  by  the  plaintiff  against 
the  defendant  in  error  to  recover  the  possession  of  a  slave.  Tlie 
plaintiff  claimed  title  under  an  alleged  parol  gift  from  Joseph  B. 
Chambers  to  his  grand  daughter,  Frances  McKewall,  with 
vviiom  the  plaintiff  intermarried  in  February  .lSi7,  and  who  died 
in  the  month  of  December  following  the  THar4:iage.  It  appears 
from  the  bill  of  exceptions  that  the  slave  in  controversy  was  pur- 
chased in  the  year  1S42,  by  the  said  Joseph  B.  Chambers, 
with  the  avowed  intention  of  giving  her  to  the  said  Frances  Mc- 
Kewall, at  a  sale  of  the  estate  of  Wm.  J-  McKewall,  and  was 
left  by  him  in  the  possession  of  the  defendant  in  error,  who 
was  the  administrator  on  said  estate,  from  that  time  until  after 
the  marriage  of  the  plaintiff  and  the  said  Frances;  that  the  said 
Frances  lived  with  the  defendant  from  1S42  until  her  said  mar- 
riaj^e  and  most  of  the  time  after,  he  being  her  step  father,  and 
that,  during  the  whole  time,  she  exercised  niany  acts  of  owner- 
ship over  the  slave,  but  as  to  w^hether  she  had  the  possession,  or 
it  was  in  the  defendant,  was  a  disputed  fact  on  the  trial.     Ou 
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the  22d  June  lS47,ihe  said  Joseph  B-  Chambers,  in  execution 
of  his  (>!eviously  avowed  intention,  made  a  deed  of  gifi  by  which 
lie  conveyed  tl)e  slave  to  the  defendant  in  trust  for  the  sole  and 
Bcparate  use  of  the  said  Frances,  then  the  wife  of  the  plaintiff, 
for  and  during  her  natural  life,  with  remainder  to  her  children, 
and  if  she  should  die  without  leaving  any  at  the  time  of  her 
death,  then  to  her  surviving  brothers.  This  deed  was  recorded 
on  a  probate  taJcen  by  the  clerk  of  the  County  Court.  The  said 
Frances  died  without  having  had  a  child,  leaving  three  brothers 
surviving.  On  the  trial  the  deed  of  gift  was  offered  in  evidence 
and  objected  to  by  the  defendant  on  the  ground  that  it  had  not 
been  properly  proved  and  recorded,  and  that  his  marital  rights 
had  previously  attached,  by  the  possession  of  the  slave  by  the 
said  Frances  before  ajid  after  the  marriage,  but  the  court  over- 
ruled the  objection  and  the  deed  was  admitted.  The  defendant 
waB  allowed  to  prove  that  Joseph  B.  Chambers  was  dissatisfied 
at  the  marriage  of  the  said  Frances,  ^and  would  not  have  given 
his  consent  to  it,  had  he  known  that  it  was  about  to  occur;  the 
proof  was  objected  to  by  the  plaintiff.  The  plaintiff  offered  to 
prove  by  a  witness  that,  at  a  time  when  the  slave  was  in  her 
possession,  the  said  Frances  said  that  the  slave  belonojed  to  her; 
also  that  her  grand  father  gave  the  slave  to  her;  to  each  portion 
of  this  testimony  the  defendant  objected,  and  his  objection  was 
sustained  by  the  court.  The  plaintiff  further  offered  the  an- 
swer of  a  witness,  in  which  the  witness  said,  "judging  from  cir- 
cumstances, 1  would  say  that  she  (the  slave)  was  in  the  posses- 
sion of  Miss  McKewall,"  which  answer  was,  on  the  objection 
of  the  defendant,  excluded  by  the  court.  The  plaintiff  further 
offered  to  give  in  evidence  the  declarations  of  the  defendant's 
wife,  touching  the  title  to  the  slave,  whilst  the  slave  was  in  her 
posse:ssion,  and  waiting  on  her,  but  the  court  rejected  the  proof. 
The  plaintiff  asked  the  court  to  charge  the  jury — Ist.  That  if 
they  believed  from  the  evidence  that  the  slave  sued  for  had 
been  permitted  by  the  said  Joseph  B.  Chambers  or  his  agent, 
the  defendant,  to  remain  in  the  possession  of  the  said  Frances  for 
three  years  previous  to  her  marriage  with  the  plaintiff,  without 
doniand  made  and  pursued  by  due  course  of  law,  the  plaintiff 
would  be  considered  a  purchaser  within  the  statute  of  frauds 
and  entitled  to  recover — 2d.  That  if  said  slave  was  in  the  pos- 
sesiion  of  daid  Frances  when  the  treaty  of  marriage  couimeuced, 
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and  said  Chambers  suffered  her  to  remain  there  durtn?  the 
pendency  of  such  treaty,  and  gave  no  notice  of  his  rights^  know- 
ing that  the  said  treaty  was  in  progress,  then  the  plaintiff  was 
entitled  to  recover.  The  court  refused  to  give  either  of  these 
charges,  and  gave  charges  substantially  the  reverse  of  the  first, 
varying  slightly  in  the  language  used. 

To  the  several  rulings  of  the  court,  to  the  refusal  to  charge 
as  requested,  and  to  the  chargfts  given,  the  plaintiff  excepted, 
and  now  assigns  them  as  error. 

I.  W.  Garrott,   for  the  plaintiff  in  error. 

No  counsel  for  the  defendant. 

CHlLTOiN,  J. — Perhaps  we  can  with  less  prolixity  inves- 
tigate the  alleged  errors,  in  the  order  in  which  they  are  pre- 
sented by  the  bill  of  exceptions;  and, 

1.  The  Circuit  Court  did  not  err  in  admitting  the  deed  of 
gift  from  Chambers  to  Graham,  the  trustee,  for  the  use,  &c.,  of 
Mrs.  Perry,  to  be  read  to  the  jury.  It  is  true  the  deed  is  not 
to  be  regarded  as  a  recorded  instrument,  having  been  acknowl- 
edged before  the  clerk  of  the  County  Court,whereas  the  statute 
requires  such  deeds  to  be  *'  acknowledged  or  proved  by  one  or 
more  witnesses,  in  the  Circuit  or  County  Court  of  the  county, 
wherein  one  of  the  parties  lives." — Clay's  Dig.,  255,  §  2;  Sew- 
all  V.  Glidden,  1  Ala.  52.  This  statute  was  designed  to  pre- 
rent  frauds  upon  creditors  and  subsequent  hova  fide  purchasers 
from  the  donor,  and  as  uo  person  filling  either  class  has  any 
connection  with  this  suit,  we  do  not  see  how  the  statute  has 
any  application.  The  deed  is  good  as  between  the  parlies,  with- 
out registration — (Sewall  v. Glidden,  1  Ala.  52;  Myers  v.  Peck, 
2  ib.  648;  McRea  v.  Pegues,  4  ib.,  158;  Foster  v.  Mitchell,  15 
ib.,  571,) — and  considered  in  connection  with  the  proof  made 
in  the  cause,  both  before  and  subsequent  to  its  introduction, 
conducing  to  show  a  title  to  the  slave  in  the  grantor,  it  was 
clearly  admissible,  as  relevant  to  the  issue  involved. 

2.  We  cannot  percieve  what  influence  the  proof  of  Cham- 
bers' opposition  to  the  marriage  of  his  grand  daughter  to  the 
plaintiff  could  legitimately  have  had  upon  this  cause.  If  he 
had  perfected  a  gift  of  the  slave  to  Mrs.  Perry  before  the  mar- 
riage, he  had  no  power  longer  over  the  property,  and  conse- 
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quentij  his  favor  or  opposition  to  the  marriage  would  be  wholly, 
unimportant,  as  affeoiing  the  title  to  it.  If  after  the  marriage 
he  had  the  right  to  <IJspose  of  the  slave  by  deed  to  the  separate, 
use  of  Mrs.  Perry,  the  fact  being  conceded,  the  motive  which 
prompted  him  thus  to  execute  the  deed  becomes  unimportant.. 
So  that  we  conceive  the  fact,  that  ilie  donor  would  have  opposed 
the  marri.^ge  of  his  grand  daughter,  had  he  been  apprised  that  it 
was  about  to  occur,  to  be  incapable  of  affording  any  reasonable 
presumption  as  to  the  title  to  the  slave,  and  calculated  to  mis- 
lead and  prejudice  tiie  minds  of  the  jury. — 1  Greenl.  Ev.,  ^52, 

3.  The  Circuit  Court  clearly  misconceived  the  law  in  exclu- 
ding the  declaraiion  niade  by  Miss  McKewall,  when  in  possession 
of  the  slave,  that  sfie  helonged  to  her.  This  declaration  was 
explanatory  of  the  possession  and  was  clearly  admissible  by  nu- 
merous adjudications  of  this  court. — See  the  authorities  cited  on 
the  brief  of  plainlifF's  counsel,  and  Nelson  v.  Iverson,  17  Ala. 
216;  Hadden's  Ex'rs  v.  Powell,  ib.  314;  Mobley  v.  Bilberry,. 
ib.  428;  Thomas  v.  DegrafTenreid,  ib.  602;  Garey  v.  Terrell, 
9  ib.  206 ;  McBride  et  al.  v.  Thompson,  8  ib.  650. 

4.  But  what  she  said  about  her  grandfather  having  given  the 
slave  to  her,  is  not  explanbiory  of  the  possession,  but  of  the^ 
manner  la  which  she  acquired  title  to  the  slave,  and  falls  within 
another  rule,  well  established  by  numerous  decisions,  that  decla- 
rations of  the  party  in  possession,  going  beyond  an  explanation 
of  his  possession  and  constituting  no  part  of  the  res  gcsta,  should 
be  rejected.  See  the  rule  exemplified  in  Nelson  v.  Iverson,  17 
Ala.  216;  Hadden's  Ex'rs,  v.  Powell,  ib.  314,  and  Thompson  , 
V.  Mawiiinney  &  Smith,  ib.  362.  This  portion  of  the  deposi- 
tion was  properly  excluded. — See  also,  McBride  &  Wife  v. 
Thompson,  supra. 

5.  The  court  also  properly  excluded  the  conclusion  or  opiti- 
ion  of  the  witness  as  to  the  posssssion  of  the  slave  in  controversy. 
It  was  the  appropriate  ofiice  of  the  jury  lo  draw  the  conclu- 
sion as  to  the  fact  of  possession  from  the  circumstances  devel- 
oped in  evidence  and  upon  which  the  witness  predicated  his 
opinion.  The  law  does  not  permit  that  the  witness  should  be 
put  in  the  place  of  the  jury  to  draw  conclusions  for  them. — Her-  . 
rick  v.  Lapham,  10  Johns.  281 ;  Donnell  v.  Jones,  13  Ala. 
490,  611 ;  2  Phil.  Ev.,  C.  &  H.  note  759,  ef  seq, 

6.  In  respect  to  the  declarations  of  Mrs.  (Jraham,  the  wife  of 
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the  defendant,  it  is  only  necessary  to  observe,  that  ordinarily  the 
admissions  or  declarations  of  the  wife  will  only  bind  the  husband 
in  cases  where  she  has  authority  to  make  them,  as  in  cases  of 
agency,  (i  Greenl.  Ev.,  ^  185;  2  Phil.  Ev.,  C.  &  H.  notes,  p. 
152,  note  160,)  and  that  in  this  case,  it  does  not  appear  the 
husband  had  delegated  to  the  wife  any  such  authority.  On  the 
contrary,  we  may  well  conclude  that  the  husband  and  wife  were 
living  together  and  the  declarations  were  made  by  the  latter 
while  exercising  that  control  over  the  domesiios  which  usually 
d'evoives.  upon  her.  Such  control  and  possession  do  not 
make  her  declarations  evidence  against  her  husband,  in  regard 
to  the  title  to  such  property,  as  that  it  belonged  not  to  her,  but 
to  the  wife  of  the  plainiifF. 

7.  The  only  remaining  question,  which  it  is  necf^ssary  for  us  to 
consider,  is,  sliould  Perry,  the  husband,  in  consideration  of  the 
mnrriage  with  Prances  McKewall,  be  deemed  a  purchaser  in 
the  coDlemplaiion  of  that  clause  in  the  statute  of  frauds  which 
declares,  thai  "when  any  loan  of  goods  and  chattels  shall  be 
pretended  to  have  been  made  to  any  person,  with  whom,  or 
lho<e  claiujin:;  under  ilieni,  possession  shall  have  remained  by 
the  space  of  three  years,  without  demand  made  and  pursued  by 
due  course  of  law,  on  the  part  of  the  pretended  lender,  &c., 
the  same  shali  be  taken  as  to  the  creditors  and  purchasers  of 
the  person  aforesaid  so  reumining  in  possession,  to  be  fraudu- 
lent widiiu  this  act,  and  the  absolute  properly  is  with  the  posses- 
sion, unless  such  loan,  &"c.,  be  declared  by  will  or  deed  in  wri- 
ting, proved  and  recorded,"  &c. — Clay's  Dig.  '§.  2,  p.  255. 

We  readily  concede  that  marriage  is  a  valuable  consideration 
to  support  a  contract,  and  that  it  may  be  deemed  as  much  more 
valuable  than  money,  as  it  more  permanently  affects  the  happi- 
ness and  proaperiiy  of  the  parlies,  and  hnposes  duties  and  obli- 
gations from  which  there  is  no  escaping;  and  had  Mrs.  Perry 
before  her  marriage  entered  into  a  settlement  or  anti-nuptial  con- 
tract, disposing  of  the  slave  in  question,  we  are  not  prepared  to 
say,  the  husband,  who  should  claim  under  such  contract  in  con- 
sideration of  the  marriage,  would  not  be  regarded  as  a  purchaser 
for  a  valuable  consideration  within  the  contemplation  of  the  act. 
But  it  is  improper  that  we  should  decide  that  question  now,  as 
it  does  not  arise.  In  this  case,  there  was  no  contract  or  agree- 
ment whatever  in  regard  to  this  slave — nothing  to  show  that  the 
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husband  was  in  ihe  least  induced  to  contract  the  marriage  under 
the  belief  tiiat  this  slave  belonged  to  his  intended  wife;  so  that 
the  question  is  simply  whether  the  marriage  constitutes  him  a 
purchaser,  in  the  meaning  of  the  statute,  of  property  held  by  hi^ 
wife  under  a  pretended  loan  for  three  years  without  demandi 
&;c.,  on  the  part  of  the  lender. 

Marriage,  say  the  law  writers,  is  a  gift  of  the  wife's  personal 
chattels  in  possession  to  the  husband. — Co.  Lit.  351  6;  Clan- 
cy's Hus.  &  Wife,  2.  The  law,  as  an  incident  to  the  marriage, 
vests  such  property  in  the  husband,  and  it  cannot  be  said  to  pass 
lo  hin»  by  virtue  of  a  sale  from  the  wife  in  consideration  of  the 
marriage.  Tme,  in  the  strict  technical  sense,  he  may  be  said 
to  be  a  purchaser,  or  to  come  to  the  wife's  property  by  purchase, 
as  in  that  sense  eVery  estate  is  by  purchase,  unless  it  be  by  de- 
scent. But  it  is  very  clear  that  this  is  not  the  sense  in  which 
the  Legislature  used  the  terui,  *'  purchaser,"  in  this  act,  other- 
wise, it  would  include  an  estate  by  gift,  escheat,  and  the  like, 
which  would  fall  within  the  technical  meaning  of  the  tertn.  The 
rule  of  construction  requires,  that  wortis,  in  an  act  of  the 
Lcijiilature  which  do  not  relate  to  a  technical  subject,  should 
be  understood  in  their  popular  sense. —  9  Bicon's  Abr.,  (Bouv. 
edit.,)  238;  Macy  v.  Uaymoud,  9  t*ick.  2S5 ;  King  v.  Pease,  4 
B.  &  Adol.  30;  S.  C,  24  Eng.  C.  L.  R6p.  17.  Thus  con- 
strued, it  is  very  clear  tlie  Legislature  meant  by  the  term,  pur- 
chaser, one  who  acquires  the  properly  by  bargain  and  sale  for  a 
.^valuable  consideration. — See  Toml.  Law.  Die.  Tit.  "  Purchase." 

The  view  here  taken  does  not  in  the  least  conflict  with  the 
numerous  cases,  which  hv)id  ihil  an  intervening  marriage  may 
operate  ex  post  facto  to  valiclaie  a  previou  j  voluntary  conveyance 
to  the  wife,  even  as  against  creditors  or  subsequent  purchasers 
from  the  grantor,  if  the  marriage  be  bomi  fide  and  there  be  no 
actual  intention  to  defraud,  la  the  case  before  us.  there  is  no 
;previous  agreemciK  upon  w  lich  the  consideration  of  marriage 
can  attach,  so  as  lo  make  it  valid.  The  simple  question  ist 
whether  the  marriage  so  operates,  as  under  the  statute  to  vest 
the  absolute  property  in  the  husliand,  by  reason  of  the  three 
years  previouij  |)eTmi3sive  possession  of  the  wife.  We  are  clear 
that  it  does  not,  and  that  (he  husband  acqsiired  tio  greater  inter- 
est than  the  wife  had  at  titnc  of  the  marriage. 

The  otherpoinis  raised  by  the  charges  asked  and  (boie  given  by 
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the  court  are  substantially  covered  by  the  views  above  expressed, 
and  we  conclude  the  court  did  not  err  in  refusing  the  charges 
asited  and  in  giving  those  excepted  to.  But  for  the  errors  pre- 
viously noticed,  tlie  judgment  must  be  reversed  and  the  cause 
remanded. 


HOPPER,  Adm'r,  vs.  STEELE.  "^^ 

1.  If  sn  administrator  or  executor,  haTing  no  authority  to  do  so,  either  hj 
order  of  the  Orphans'  Court,  or  the  ifill,  sell  the  property  at  private  sale, 
the  sale  is  illegal  and  void  as  to  the  distributees  and  creditors  of  the  estate. 
(Daegan,  C.  J. — dissenting,  and  holding  that  the  sale  is  ToidaLle  merely, 
and  is  to  be  treated  as  valid  until  avoided  by  them.) 

2.  But  the  administrator  or  executMr,  -who  makes  such  a  sale,  being  in  pari 
delicto,  is  estopped  from  denying  its  validity,  and  cannot,  therefore,  main- 
tain an  action  for  the  recovery  of  the  property. 

3.  The  sale,  being  void  as  to  the  distributees  and  creditors,  and  operating 
merely  as  an  estoppel  upon  the  administrator  or  executor,  -who  made  it,  it 
follows  that  the  title  to  the  property  is  not  thereby  changed,  and  that  wheo 
a  party,  capable  of  suicg,  succeeds  to  the  administration,  the  right  of  ac- 
tion immediately  attaches  in  him,  and  he  may  recover  the  property  from 
the  purchaser  or  one  claiming  under  him. — (Daroan,  C.  J.,  dissenting.) 

4.  In  such  case,  there  being  no  right  of  action  in  any  one  during  the  continu- 
ance of  such  administrators  or  executor's  term  of  cfBce,  the  statute  of 
limitations  does  not  begin  to  run  until  the  appointment  of  his  successor. 

Error  to  the  Circuit  Court  of  Lowndes.  Tried  before  the 
Hon.  Nath^jn  Cook. 

The  plaintiff  in  error,  as  administrator  de  bonis  non,  with  the 
will  annexed,  of  Richard  S.  Hickman,  deceased,  brought  hia 
action  of  detinue  against  the  defendant  in  error,  to  recover  the 
possession  of  a  certain  slave.  The  facts  appear  in  the  opinion 
of  the  court. 

Watts  &  Jackson,  for  the  plaintiff  in  error: 
1.  The  statute  of  limitations  never  begins  to  run  until  there 
is  some  person  in  existence  authorised  to  sue — (see  Johnson, 
adm'r,  v.  Wren,  3  Stew.  172) — nor  until  a  right  of  actioa 
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accrues. — See  Neal  v.  Cunningham,  2  Port.  171 ;  Thorington 
V.  Lucas,  7  Ala.  605;  Chilly  on  Bills,  609,  and  noles  1  and  2. 

2.  An  adminisiralor  has  no  right  to  dispose  of  property  of 
the  estate  at  private  sale.  If  he  does  so,  the  sale  is  absolutely 
void,  not  merely  voidable. — See  Weir  v.  Davis,  4  Ala.,  442 ; 
Dearman  v.Dearman, 4  ib.  521;  Ventris  V. Smith,  10  Peters,  161; 
Fambro  v.  Gant,  12  Ala.  298,  and  authorities  therein  cited. 

3.  Where  one,  being  an  administratrix,  marries,  and  her  hus* 
band  sells  at  private  sale,  or  sells,  without  an  order  from  the  Or* 
phans'  Court,  the  property  of  the  estate  during  coverture,  she 
and  her  husband  cannot,  whilst  they  remain  administratrix  and 
administrator,  nor  can  she  after  her  second  husband's  death, 
maintain  suit  to  recover  the  property  thus  sold. — Pistole  v. 
Street,  adm'r,  6  Port.  64;  Fambro  v.  Gant,  supra. 

4.  The  universal  rule  of  law  is,  that  heirs  cannot  bring  suit 
to  recover  property  belonging  to  deceased. — See  Kelly's  Heirs 
V.  Kelly's  Adm'r,  9  Ala.  90S,  and  authorities  there  cited; 
Woodin  V.  Bagly,  13  Wend.  453;  Miller  v.  Eastman,  11  AlaJ 
609;  Welch  v.  Welch,  14  ib.,  76.  And  the  general  rule  in 
equity  is  the  same  as  at  law. — See  Miller  v.  Eastman,  11  Ala. 
609,  and  aulhorilies  there  cited  ;  Bradford  v.  Felder,2  McCordj 
168;  Jenkins  v.  Freyer,  4  Paige,  47,  and  authorities.  This 
case  is  not  within  the  exceptions  to  the  rule. 

6.  The  legal  title  is  vested  in  the  administrator  de  bonis  ?ion 
of  all  the  personal  estate  unadministered  by  the  administrator  in 
chief. — See  Kelly's  Heirs  v.  Kelly's  Adm'r,  supra;  Ventris  v. 
Smith,  10  Peters,  supra,  and  other  authorities  to  same  point  16 
be  found  passim.  And  he  has  the  right  to  maintain  a  suit  at 
law  for  all  such  property,  even  although  it  has  been  fraudulently 
disposed  of  by  the  previous  administrator,  if  it  can  be  identified* 
See  Swink's  Adm'r  v.  Snodgrass,  17  Ala.  653.  Can  this  case 
be  distinguished,  in  principle,  from  the  one  at  bar? 

6.  It  follows  from  the  above  positions,  that  in  this  case  there 
was  no  person  in  existence  authorised  to  m  lititain  suit  until  the 
appointment  of  the  administrator  dfi  bonis  non^  and  therefore  the 
Statute  of  limitations  did  not  com;nence  running  until  his  ap- 
pointment. 

Stonb  &  JcDOB,  for  the  defendant : 

1.  The  administrator  dc  bonis  non,  has  no  right  to  control  of 
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possess  himself  of  the  assets  which  were  administered,  wasted, 
or  converted  by  his  predecessor. — Wernock  v.  McMurdo,  5 
Rand.  51;  Judge  of  Beaton  County  v.  Price,  6  A!a.  36;  Nolly 
V.  Wilkins,  11  Ala.  872;  and  the  Act  of  1806,  DiL^  221,  ^  4, 
applies  only  to  removed  adnainistrafors — Willis  v.  Willis,  9  Ala. 
721;  Fisher  v.  Bassett,  9  Leigh,  119;  Johnston  v.  Lewis,  Rice 
Eq.  40;  Neal  v.  Haythorp,  3  Bland,  551. 

2.  An  administrator,  by  a  devosfavit,  or  by  using  the  assets  in 
a  manner  inconsistent  with  his  trust,  subjects  them  to  the  pay* 
ment  of  his  individual  debts. — Williamson  v.  Branch  Bank  at 
Mobile,  9  Ala.  906. 

3.  The  administrator  Je  bonis  non  can  have  no  greater  right 
10  call  on  the  transferee  of  an  administrator  in  chief,  who  bag 
converted  the  assets,  than  he  has  to  call  on  such  administraloi 
bitnself., 

4.  The  defendant  in  error  has  been  in  the  undisturbed,  ad-r 
verse  possession  of  the  property  for  twenty  years;  bat  if  the  court 
should  be  of  the  opinion  that  the  statute  of  limitations  does  not 
run  in  tliis  case,  then  we  copt.end  that  the  charge  of  the  court  > 
worked  no  injury  to  plaintiff  in  error,  as  it  is  shown  by  the  re- 
cord that  he  never  can  recover.  For  such  harmless  error,  thq 
court  will  not  reverse. — Smith  v.  Houston,  S  Ala.  737 — also,  IJ., 
Ala.  149,  and  many  other  decisions  of  this  court. 

CHILTON,  J.  —The  testator  died  in  the  year  1827,  his  wife 
qualifying  as  his  executrix.  Sbe  married  John  Davidson  in 
182S,  who  sold  Hannah,  ojie  of  the  slaves  belonging  to  said 
estate,  to  John  Steele  at  pi-ivaie  saJe.  John  Steele  immediately 
took  possession  of  said  slave,  and  afterwards,  in  1830  or  1831, 
sold  said  slave  to  the  defendant.  The  negro  sued  far  is  the 
child  of  said  Hannah  and  has  been  in  the  defendant's  posses- 
sion since  the  year  1830,  and,  we  ace  left  to  infer,  was  born  of 
Hannah  since  her  sale  by  Davidson  to  John  Steele.  1'he  will 
of  Hickman  did  not  authorise  a  private  sale,  nor  was  there  any 
order  or  authority  given  by  the  Orphans'  Court,  authori.sing 
Davidson  or  his  wife,  the  executrix,  to  di.spose  of  the  slave.  In 
1S31,  John  Davidson  died,  and  his  said  wife  continued  to  be 
the  executrix  of  Hickman's  estate,  until  the  20lh  February  1849, 
when  she  resigned  and  the  plaintiff  in  this  suit  was  appoirvted 
administrator  de  bonis  non,  cum  testamcnto  anncxo.     Tlie  court 
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charged,  under  the  above  state  of  facts,  that  the  statute  of  Ihni- 
tatioiis  constituted  a  complete  bar. 

1.  It  is  well  settled  by  the  decisions  of  this  court,  that  if  the 
administrator  or  executor,  having  no  power  to  dispose  of  the 
property  by  the  will,  sell  at  private  sale,  such  sale  is  void.— 
Weir  v.  Davis,  4  Ala.  442;  Dearman  v.  Dearman  &  Coffinan, 
ib.  521';  Fambro  v.  Gant,  12  ib.  293j  Clay's  Dig.  223,  §  13; 
Ventris  v.  Siaith,  10  Pet.  161. 

2.  Though  such  sale  is  void  as  against  the  cestuls  qw  trusty 
the  distributees  and  creditors,  the  administrator  who  makes  it  can- 
not take  advantage  of  his  own  wrongful  sale  to  set  it  aside,  but 
creates  by  such  sale  an  estoppel  personal  to  himself.  Pistole  v. 
Street,  5  Port.  C4  ;  Fambro  v.  Gant,  supra.  The  contract  is 
illegal,  but  having  been  executed  and  the  parties  in  pari  dtlicto^ 
the  law  will  not  interfere  as  between  them,  (Black  &  Manning  v. 
Oliver,  1  Ala.  44Q;)  and  as  the  wife,  executrix,  is  concluded  by 
the  act  of  her  husband,  whom  she  marries  pending  her  fiduciary 
character,  she  is  hound  by  his  estoppel,  for  it  is  her  act  as  well  as 
his. — 2  Wm.  Ex'rs,  632-3;  Pistole  v.  Street,  supra. 

3.  As  the  private  sale  does  not  change  the  properly  out  of 
the  estate,  but  merely  destroys  the  right  of  action  by  the  admin- 
istrator, who  shall  not  be  allowed  to  aver  against  his  own  sale, 
when  a  party  succeeds  to  the  estate  wiio  may  sue,  the  right  of 
action  immediately  attaches  in  him,  and  he  can  recover  the  pro- 
perty, for  it  remains  in  specie  and  has  never  been  administered 
by  the  administrator-in-chief;  for  a  void  act  cannot  amount  to  an 
administration.  When  I  say  void,  I  mean  void  as  to  all  persons 
interested,  except  the  itjmiediate  parties  to  the  act. — Swink's 
Adm'r,  v.  Snodgrass,  17  Ala.  653. 

4.  The  statute  of  limitations  never  begins  to  run  unless  there 
is  some  one  in  existence  capable  of  suing.  "  Contra  non  valen- 
tcm  agcre  non  currit  prascriptio.^^ — Murray  v.  East  India  Co-, 
5  B.  &  Adolph.  204;  Angel  on  Lim.  55;  Poihier  Trail  dei 
Obligationes,  645. 

As  then  the  sale,  by  virtue  of  an  express  statute,  does  not  di- 
vest the  estate  of  the  properly  in  the  chattel,  and  the  administra- 
tor-in-chief or  executor  esto[)ped  himself  by  his  own  act  fronn 
suing,  to  wiiich  act  alone  the  defendant  must  look  for  his  title, 
and  no  right  of  action  vested  in  any  one  until  the  appointment 
of  un  administrator  Jc  bonis  non,  which  appointment  was  within 
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six  years  from  the  time  the  suit  was  rommenced,  and  as  the 
cases  of  Swink's  Adm'r  v.  Snodgrass,  and  Vpniris  &  Sniith, 
sujrra,  hold  the  administrator  de  bonis  non  may  sue,  T  conclude 
the  statute  of  limitations  is  no  bar,  and  think  the  jud*^ment  should 
be  reversed. 

It  may  be  said,  Swink's  Adm'r  v.  Snodgrass  goes  upon  the 
groimd  of  fraud  in  the  administraior-in-chief.  Be  it  so.  I  see 
no  difference  between  a  sale  made  in  violation  of  his  trust,  and 
in  the  teeth  of  the  statute,  and  that  case.  In  neither  case  does 
the  tortious  conversion  amount  to  an  administration,  except  at 
the  election  of  the  distributees  in  a  settlement  with  the  adminis- 
trator-in-chief, as  was  held  in  Kavanaugh  v.  Thompson,  16  Ala. 
SIS,  or  at  the  election  of  the  administrator  de  bonis  non.  who 
represents  tbem,  and  is  liable  unless  he  acts  in  good  faith  io 
tnakins:  the  most  beneficial  election. 

PARSONS,  J. — After  examining  all  the  authorities  to  which 
we  have  been  refered  and  some  others.  I  feel  constrained  to  con- 
cur in  the  foregoing  opinion.  The  case  of  Pistole  v.  Street  is 
a  direct  authority  to  the  point,  that  the  second  husband  of  Hick- 
man's administratrix,  in  his  life  lime,  or  she  herself  after  his 
death,  could  not  recover  the  negro  that  he  sold  at  private  sale, 
under  which  sale,  Mr.  Steele,  the  defendant  in  this  case,  holds 
the  negro  that  is  now  sued  for.  As  determined  in  the  case  of 
Pistole  v.  Street,  the  sale,  though  contrary  to  the  statute,  was 
not  void  to  all  intents  and  purposes,  though  it  would  be  void  at 
the  instance  of  the  distributees  and  others  interested  in  the  estate. 
It  bound  the  husband  of  the  administratrix  who  made  the  sale, 
and  it  bound  her.  Therefore,  no  action  ever  accrued  to  them, 
during  their  joint  lives,  or  to  her  after  his  death,  to  recover  the 
slave  that  was  sold  by  him.  This  is  manifest  from  the  principles 
of  the  English  law,  but,  according  to  that  law,  it  is  also  manifest 
that  as  Mr.  Steele  holds  under  an  honest  purchase  from  the  hus- 
band of  the  administratrix,  his  title  is  good  against  all  persons, 
not  claiming  paramount  to  the  testator.  Here,  however,  the 
sale  was  illegal,  because  in  violation  of  the  statute.  The  ques- 
tion, therefore,  is,  whether  tlie  administrator  de  honis  non  can 
recover  the  slave,  notwithstanding  the  sale  by  the  husband  of  the 
first  administratrix?  This  is  not  an  open  question  here;  it  was 
settled  in  principle  in  Swink's  Adm'r  v.  Snodgrass,  17  Ala.  653. 
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In  that  case  it  was  held,  that  where  assets  of  the  estate  had 
been  fraudulently  disposed  of  by  the  6rst  administrator,  without 
consideration,  an  administrator  dc  bonis  nou  n)ight  recover  them, 
if  they  could  be  identified,  by  an  action  at  law.  That  was  be- 
cause they  were  fraudulently  disposed  of,  without  consideration. 
In  the  present  case,  the  property  was  illegally  disposed  of,  for  a 
consideration,  it  is  true,  but  it  was  not  a  consideration  to  the 
distributees,  unless  they  elected  to  take  it,  of  which  there  is  no 
evidence,  nor  was  it  a  consideration  to  the  administrator  de  bonis 
nan.  After  this  explanation,  the  two  cases  are,  I  think,  the 
same  in  principle.  Swink^s  administrator  fraudulently  disposed 
of  some  of  the  property  of  the  estate  to  another  person.  In 
this  case,  the  administrator,  in  right  of  his  wife,  illegally  dis- 
posed of  the  slave  in  question  to  another  person.  This  dis- 
position, in  each  of  the  cases,  concluded  the  {administrators 
who  made  them,  but  was  void  as  against  the  distributees  and 
others  interested  in  the  estate.  The  disposition  in  each  of  the 
cases  was  a  conversion,  or  as  it  is  sometimes  called,  an  admin- 
istration, for  which  the  administrators  would  be  held  liable  to 
distributees,  creditors,  and  others  interested  in  the  estate.  But 
this  the  distributees  and  others  i.iterested  in  the  estate  may 
waive,  and  pursue  the  property  disposed  of.  The  diffifulty  with 
me  is,  in  the  question  whether  the  administrator  de  bonis  non  is 
not  concluded  by  a  sale  made  by  his  predecessor,  whether 
fraudulent  or  illegal.  But  as  it  was  settled  in  the  case  of  iS\vink*8 
Adin'r  V.  Snodgrass,  that  he  is  not,  where  the  sale  was  fraudu- 
lent, I  feel  bound  now  to  hold  thai  he  is  not,  if  ti>e  sale  be  ille- 
gal, for  I  cannot  perceive  a  substantial  difference,  in  this  re;=pect. 
The  result  is  that  an  administrator,  in  respect  of  selling  the  pro- 
perty of  the  estate,  is  put  upon  the  statute  for  his  nuthoriiy.  and 
like  other  special  agents,  he  must  act  according  to  the  leiier  of 
bis  authority,  or  his  acts  are  void  against  every  person  but  him- 
self. Upon  this  view,  the  question  of  the  right  of  an  adminis- 
lor  Je  bonis  non  to  recover  what  his  predecessor  had  thus  ( on- 
verted  or  administered,  (a  question  which  has  elf=ewhere  been 
settled  in  the  negative  very  frequently,)  is  not  the  same  that  it  is 
in  rMtgland  and  in  the  States  of  this  Union,  in  which  there  is  no 
such  statute.  But  it  is  a  question  in  which  1  fell  great  difficulty, 
notwithstanding  the  statute.  I  did  not  sit  in  the  case  of  Swink's 
Adn)V  v.  Snodgrass,  but  I  am  not  now  disposed  to  depart  from 
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it.  Ii  is  founded,  indeed,  on  recent  English  authority,  which 
£££1113  to  sustain  it. 

,,  Theoj  no  action  at  law  accrued  in  favor  af  any  one  to  recover 
the  negro  in  question,  until  Hickman's  administrator  de  bonis 
non  was  appointed,  which  was  within  the  last  six  years  before 
this  suit  was  brought,  and  consequently,  the  statute  of  limitar 
tions  is  no  bar.  The  judgment  must  therefore  be  reversed 
and  the  cause  remanded. 

DARGAN,  C.  J.— In  the  case  of  Pistole  v.  Street,  5  Port. 
64,  this  court  decided  that  where  a  woman^  being  administratrix, 
married,  and  her  husband  during  the  coverture  sold  the  persona! 
estate  of  the  intestate  at  private  sale,  she  could  not  after  the 
death  of  her  husband  recover  the  goods  back  as  administratrix. 
In  the  case  of  Fambro  v.  Gant,  12  Ala.  298,  it  was  also  decided 
by  this  court  that  no  title  passed  to  the  purchaser  by  a  private 
sale  of  the  goods  of  the  intestate  made  by  an  administrator,  al- 
though the  administrator  is  estopped  by  his  own  act  from  recov- 
ering them  back ;  nor  can  he  by  suit  coerce  the  payment  of  the 
purchase  money,  although  the  purcnaser  retain  the  possession  of 
the  goods.  These  two  decisions,  in  my  humble  judgment,  are 
Incompatible  with  each  other,  and  the  last  asserts  propositions 
that  cannot  be  reconciled  with  the  principles  of  law,  nor  the  dic- 
tates of  common  justice.  For  if  an  administrator  should  sell 
the  goods  of  his  intestate,  at  private  sale,  notwithstanding  our 
statute,  he  may  be  charged  with  the  value  of  the  goods  at  the 
instance  of  creditors  or  distributees;  and  if  he  be  thus  charged 
with  the  goods,  is  he  not  to  recover  the  price  from  his  purcha- 
ser? Are  we  to  hold  that  the  purchaser  in  such  a  case  luis  ac- 
quired title  without  paying  the  price?  This  court  has  decided 
that  the  administrator  is  estopped  from  recovering  the  property 
back,  that  he  cannot  recover  the  purchase  money,  and  also  that 
the  distributees  may  elect  to  charge  him  with  the  price  agreed  to 
be  given.i — Kavanaugh  &  Wife  v.  Thompson  et  al.,  16  Ala.  818. 
I  hold  that  the.<e  derisions  cannot  be  reconciled  with  each  other, 
or  permitted  to  stand,  without  producing  results  that  all  would 
at  once  pronounce  to  be  as  repugnant  to  law  as  to  justice.  I 
can  never  bring  my  mind  to  assent  to  the  proposition  that  an 
administrator  shall  be  liable  to  be  charged  with  the  value  of 
goods,  sold  by  him  at  private  sale,  and  }et  deprived  of  all  rem- 
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edy  to  recover  back  the  goods  or  the  price  agreed  to  be  giveo 
for  them.  I,  therefore.,  must  lay  down  a  rule  for  myself,  and 
although  it  is  opposed  lo  high  authprijy,  I  shall  cheerfully  sub- 
mit to  the  test  of  time  to  determine  its  correctness.  At  com- 
mon law,  it  is  clear  that  an  administrator  could  sell  goods  of  the 
deceased  at  private  sale,  and  such  an  act  would  be  a  full  admin- 
istration of  them.  The  purchaser  would  get  a  good  title,  and 
the  administrator  the  price.  But  by  our  statute,  it  is  enacted, 
"  That  it  shall  not  be  lawful  for  an  executor,  administrator,  or 
guardian,  to  take  the  estate,  or  any  part  thereof,  of  any  testator 
or  intestate  at  its  appraised  value,  or  to  dispose  of  the  same  at 
private  sale,  unless  directed  by  the  will  of  the  testator;  but  in 
all  cases,  where  it  is  necessary  to  sell  all,  or  any  part  of  the 
personal  estate  of  any  testator  or  intestate,  it  shall  be  the  duty  of 
ihe  executor  or  administrator  to  apply  tathe  Orphans'  Court  of 
their  county  for  an  order  of  sale,  and  upon  obtaining  the  same, 
to  advertise  the  time  and  place  of  such  sale,  at  three  or  more 
public  places  in  the  county,  at  least  thirty  days  previous  to  the 
day  of  sale ;  and  then  proceed  to  sell  the  same  at  public  sale  to 
the  highest  bidder,  giving  at  least  six  months  credit — the  pur- 
chaser giving  bond  with  approved  security."  What  influence 
does  this  act  have  upon  a  private  sale  by  an  administrator  of  the 
goods  of  the  deceased  ?  If  it  readers  the  sale  entirely  void, 
then  I  should  hold  that  the  administrator  could  reclaim  the 
goods,  for  if  the  sale  was  void  in  toto,  no  title  passed  to  the  pur- 
chaser. Bui  it  cannot  be  denied  by  any  one  that  notwithstand- 
ing this  act,  the  legal  title  to  the  goods  of  an  intestate  vests  in 
tlie  administrator,  not  in  the  distributees.  The  administrator  ia 
a  trustee,  holding  the  legal  title  for  the  benefit  of  creditors  and 
distributees.  If  he  assign  the  legal  title  to  another,  it  will  pass 
as  against  him,  as  the  legal  title  will  pass  by  the  assignment  of 
any  other  trustee.  The  statute  did  not  intend  to  affect  in  any 
manner  the  legal  title.  It  was  passed  for  the  benefit  of  distri- 
butees and  creditors,  who  are  merely  the  ccstuis  que  trust ;  and 
being  intended  for  their  benefit,  they  can  take  advantage  of  it, 
and  set  aside  the  sale,  but  no  other  person  can.  If  they  see  fit 
to  receive  the  price  of  the  goods,  instead  of  the  goods  in  specie, 
the  sale  is  confirmed  by  them,  and  the  title  of  the  purchaser  is 
complete,  as  it  is  good  against  all  the  world  by  the  sale  of  the 
administrator,  save  creditors  and  distributees,  who,  by  virtue  uf 
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the  statute,  can  claim  to  set  it  aside.  The  sale  then  of  an  ad- 
ministrator is  not  absolutely  void,  but  is  voidable  merely  at  the 
^election  of  creditors  or  distributees,  and  being  voidable  and  not 
Toid,the  administrator  can  recover  the  price  agreed  to  be  given, 
unless  the  sale  has  been  avoided  by  those  who  have  the  right  to 
set  it  aside.  The  purchaser  may  hold  the  goods  against  alt  the 
world,  except  as  against  the  distributees,  legatees,  or  creditors. 
If  none  of  them  set  it  aside,  no  one  else  can.  If  they 
•do,  the  purchaser  must  then  look  to  the  administrator  for  in- 
demnity. Holding  these  views,  justice  can  be  dealt  out  to  all, 
but  if  we  hold  otherwise,  injustice  must  follow,  such  as  neither 
the  statute  nor  common  law  intended. 

But,  it  is  insisted  that  this  view  is  in  conflict  with  the  decis- 
ion made  at  the  last  Term,  of  Snodgrass  and  Swink's  Adminis- 
trator. In  that  case,  the  administrator-in-chief  attempted  fraudu- 
lently to  alien  the  goods  of  the  deceased,  the  pretended  pur- 
chaser colluding  with  him,  without  having  paid  any  thing  for 
them,  or  having  agreed  absolutely  to  do  so.  We  held  such  a 
sale  void,  as  well  against  the  administrator  de  bo7fisnon  as  against 
the  creditors  and  distributees,  and  that  it  was  so,  I  think,  is  fully 
shown  by  the  authorities  cited  in  the  opinion  delivered  in  that 
case.  The  only  question,  indeed,  was  whether  the  administra- 
tor de  bonis  non  should  be  driven  into  a  court  of  equity  that  he 
might  take  advantage  of  the  fraud.  I  saw  then  and  still  see  no 
reason  why  a  court  of  law  could  not  take  cognizance  of  the  fraud 
and  hold  the  pretended  sale  void.  But  in  the  case  before  us, 
there  is  no  fraud;  at  common  law  the  sale  would  have  been  per- 
fectly good,  and  the  question  is,  how  far  is  it  affected  by  the 
statute?  The  statute,  in  my  judgment,  should  be  construed  in 
reference  to  the  rights  of  those,  whose  interest  might  be  injured 
by  a  private  sale,  to-wit,  distributees,  legatees,  and  creditors. 
At  their  instance  the  sale  should  be  set  aside,  but  not  at  the  in- 
stance of  any  one  else, — that  is,  the  sale  is  void,  if  they  see  fit 
to  avoid  it;  if  they  do  not,  it  is  valid  against  the  world.  If  this 
view  be  correct,  it  follows  that  the  sale  is  not  absolutely  void,  a 
mere  nullity,  but  voidable  only,  and  will  remain  valid  until 
avoided.  Holding  this  to  be  the  correct  construction  of  the 
statute,  I  can  see  no  conflict  between  the  case  of  Swink's  Adm'r 
V.  Snodgrass,  and  the  view  here  taken.  In  that  case,  the  ad- 
ministrator (^  io/zis  non  could  set  aside  the  sale  for  fraud  at  com- 
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mon  law,  but  as  there  is  no  fraud  in  this  case,  the  sale  can  be 
set  aside  by  force  of  the  statute  alone,  and  the  adn)inis!rator  de^ 
bonis  Tum  cannot  invoke  the  aid  of  the  statute.  As  as  to  him, 
the  sale  of  the  negro  was  a  valid  act — a  complete  administration, 
and  he  derived  no  title  to  the  slave  by  virtue  of  his  letters  of 
administration. 

I,  therefore,  think  the  judgment  should  be  affirmed,  not  be-> 
cause  the  statute  of  limitations  was  a  bar  to  the  action,  but  be- 
cause the  plaintiff,  failed  to  show  any  title  whatever. 


•INDEX. 


ABATEMENT. 

1.  The  death  of  the  defendant  in  error  in  a  personal  action,  pending  a 
writ  of  error  in  this  court,  does  not  al»ate  the  suit,  bnt  it  may  lie  re- 

.  viveJ  under  the  statute  in  the  name  of  his  personal  represeatative. — 
.  Pope  V.  WdsJCs  AdnCr,  631 

2.  Where  the  defendant  in  an  action  of  crim.  con.  sues  out  a  writ  of  error 
to  leverse  the  judgment  rendered  against  him,  and  dies  before  errors 
assigned,  the  suit  may  he  revived  in  this  court,  under  the  statute,  in 
the  uaaae  of  liis  personal  representative.— Cor*  Adnir  v.  Whitfield,  738. 

ACCOUNT  CURRENT. 

1.  The  term,  acwunt  current,  in  its  usual  mercantile  sense,  implies  rin 
account,  which  co-itains  items  of  debit  and  credit  between  the  par- 
tie=i.  fri^m  which  the  balance  due  to  the  one  or  the  other  is.  or  can  be 
ascertained. — WUsmiv.  Calvert,  Admr,  274 

ACCOUNT,  OPEN. 

I .  An  Account  —whether  of  one  or  more  items— founded  on  a  contrac, 
some  term  of  which  is  left  unsettled  by  the  parties,  is  an  open  ac- 
count, and  to  such  the  statute  of  limitations  of  three  years  apiilies. — 
Mirns'  Exr's  v.   Sturtevant,  360 

ACTION. 

1 .  Where  an  agent  place.?  notes,  lielonging  to  his  principal,  in  the  hands 
of  an  attorney  for  collection,  and  takes  a  receipt  therefor  to  himself, 
he  may,  when  the  m  mey  is  collected,  maintain  an  action  for  it  in  Ir.s 
own  name. — Moore  If  Joim,  Adm'rs,  v.  Hender^n.  232 

2.  It  is  often  a  matter  of  difficnlty  to  determine  whether  an  action  is 
in  form  ex  contractu  or  ex  delicto.  Perhaps  the  best  criterion  is  this;  if 
the  cause  of  action,  as  stated  in  the  declaration,  arises  from  a  breacU" 
of  prom'se,  the  action  is  ex  contractu,  but  it  from  a  breach  of  duty, 
growing  out  of  the  contract,  it  is  in  form  ex  delicto  and  case. — WiUciu- 
son  V.  MoseUij,  288 

3.  The  bond  of  a  sherifF.  payable  to  the  person,  who  for  tlie  timebeirg 
holds  the  office  of  Governor,  in  his  official  character,  and  his  succes- 
sors Ml  office,  is  to  be  regarded  as  payable  to  the  office,  and  not  to  the 
person  of  the  incuml^ent,  and  a  suit  upon  it  in  his  individual  name 
cannot  be  maintained. — liaghy^  use,  fyc,  v.  Jiaker  et  ah.  663 

4.  If  a  bond  be  paid  by  a  third  j)erson,  at  tlie  request  of  the  obligor,  a 
suit  cannot  be  afterwards  maintained  upon  it  iu  the  name  of  the  ob- 
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ligee  for  the  use  of  the  person  by  whom  such  payment  was  made. — 
Simmons  if  Wife  v.    Walker,  use,  ^c,  664 

5.  If  a  sherifl'  sell  laud  under  execution,  and  consummate  the  sale  by 
executing  a  deed  to  the  purchaser,  the  execution,  unless  the  sale  is 
set  aside,  must  be  considered  as  satisfied  to  the  extent  of  the  sum 
bid,  althoujjh  the  sheriff  may  not  have  received  the  purchase  money; 
and  being  satisfied,  the  sheriff  is  liable  to  tlie  plaintiff,  and  not  to  the 
defendant  in  the  execution,  for  failing  to  collect  it. — Moore  v.  Bar- 
clay, 678 
See  Bankrupt,  &c.,  1,  2. 

Bills  of  Exchange,  &c.,  12. 

Executors  and  Administrators,  14.  15,  18. 

GUADIAN  AND  VVaRD,  3. 

Partners,  &c.,  1 . 

ADVANCEMENT. 

1 .  The  advancement  of  the  husband,  the  wife  living,  is  an  advancement 
of  the  wife,  and  alter  her  death  should  be  charged  against  those,  who 
occupy  the  same  relation  to  the  estate  of  him,  by  whom  such  advance- 
ment was  made,  that  she  would  liave  occupied,  if  living. —  Wilson't. 
Heirs  v.  Wilson's  Adrn'r,  176 ; 

2.  And  in  such  case  the  advancement  must  on  final  settlement  bc^ 
brought  into  hotchpot  by  the  representatives  of  the  wife  before  they, 
can  be  allowed  to  participate  in  ilie  distribution.  lb. 

3.  Infants  of  themselves  are  incapable  of  electing  whether  they  will  ac- 
count for  advancements,  or  be  excluded  from  the  distribution,  on  final, 
settlement  of  the  estate,  and  their  exclusion,  without  tlie  previous  ap- 
pointment of  a  guardian  ad  litem  to  represent  them,  and  protect  their 
interests,  is,  therefore,  erroneous.  (Overruling  Parks  v.  Stonum,  8 
Ala.  752,  so  far  as  it  asserts  a  contrary  doctrine.)  i6. 

ADVERSE  POSSESSION  AND  DISSEIZIN. 

1.  The  perception  of  the  entire  profits  by  one  tenant  in  common  is 
not  of  itself  sufficient  to  divest  the  possession  of  his  co-tenant,  nor  are 
acts  of  owenership  by  one  tenant  in  common  necessarily  to  be  con- 
strued into  acts  of  disseizin;  but  an  undisturbed  and  peaceable  oc- 
cupancy of  the  premises  by  one  for  near  thirty  years,  under  an  ex- 
clusive and  notorious  claim  of  title,  without  any  payment  of  rents 
and  profits,  or  any  acknowledgement  of  the  rigiit  of  the  other,  is  suffi- 
cient to  raise  the  presumption  of  an  actual  ouster. — Johnson  et  als.  v. 
Toulmin  et  als.  60 

2.  Where  one  tenant  in  common  of  an  equitable  title,  after  the  aban- 
donment of  possession  by  both  and  their  removal  from  the  State, 
returned  and  made  a  new  and  distinct  contract  of  purchase  with  the 
vendor,  from  whom  he  received  a  deed  to  himself  individually,  which 
he  had  dniy  recorded,  the  mere  fact  that  he,  about  the  same  time, 
caused  the  original  unexecuted  contract,  under  which  he  and  his 
co-tenant  previously  held,  to  be  spread  upon  the  record,  is  not  suf- 
cient  to  rebut  the  presumption  of  an  adverse  possession  arising  from 
a  long  continued,  notorious,  and  peaceable  occupancy  under  the  new 
purchase.  lb. 

SeQ  Ejectment,  4. 
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AFFIRMANCE,  DAMAGES  ON. 

1.  The  statute,  giving  damages  at  the  rate  of  ten  per  cent,  on  the  affir- 
mance of  judgment  in  this  court,  when  the  defendant  below  is  the 
plaintiff  in  error  and  has  superseded  the  judgment,  applies  to  judg- 
ments for  specific  money  demands  only,  and  does  not  embrace  judg- 
ments of  condemnation  in  trials  of  the  right  of  property. — Hooks  et  al. 
V.  The  Br.  Bank  al  Montgomery.,  451 

2.  A  judgment  in  this  court,  which  awards  ten  per  cent,  damages  on 
affirmance  of  a  judgment  of  condemnation  in  a  trial  of  the  right  of 
property,  is  too  uncertain  to  enable  the  clerk  of  the  court  below  to 

..  compute  or  ascertalu  the  amount  of  damages,  and  to  that  extent  is 
consequently  void.  lb. 

3.  The  bond  prescribed  by  the  3d  section  of  the  act  of  1828,  (Clay's  Dig. 
213.)  regulating  trials  of  the  right  of  property,  was  merely  intended 
to  secure  to  the  plaintiff  the  value  of  the  property  as  assessed  by 
tlie  jury,  if  that  value  be  less  than  the  amount  of  the  judgment, 
and  if  as  much  or  more,  the  amount  of  the  judgment  itself.    The 

, ,-  act  does  not  in  any  manner  alter  the  character  of  the  judgment  of 
;■,,  condemnation,  or  authorise  this  court  to  award  ten  percent,  damages 
.].   on  its  affirmance.  lb. 

ALIEN. 

1.  Although,  since  Congress  has  exercised  the  power  confered  by  the 
Federal  Constitution  of  establishing  a  uniform  rule  of  naturalization, 
no  State  can  pass  an  act.  by  which  aliens  may  be  naturalised,  yet 
each  State  has  the  undoubted  right  to  enact  laws  regulating  the  de- 
scent of  and  succession  to  property  within  its  limits,  and  consequently 
to  permit  an  alien  to  inherit  \X..— Ether  idge  v.  Doe  ex  dein  Malempre,     565 
2    As  the  law  governing  the  succession  to  property  emanates  from  jhe 
State,  and  the  State  ban  the  power,  when  there  are  no  heirs,  to  deter- 
^  >    mine  who  shall  take,  it  follows,  that  land.?,  which  have  been  patented 
J      by  the  United  States  to  an  alien,  will,  on  his  death  without  leaving 
j^j    inheritable  blood,  escheat  to  the  State,  and  not  revert  to  the  General 
,    Government.  76. 

3.  The  Act  of  the  16th  January  1844,  for  the  relief  of  Francis  de  Ma- 
lempre, (Pamphlet  Acts  of  1843-4,  p.  56,)  does  not  simply  remove  the 
disability  of  alienage,  under  which  he  and  those  tlirough  whom  he 

,    claimed  labored,  leaving  him  to  prove  thit  he  is  the  rightful  heir  of 

Christopher  Vanncr,  but  is  an  unconditional  legislative  grant  to  him 

of  all  the  lands,  of  which  the  said  Christopher  died,  seized  and  pos- 

-i.  sessed.  Jb. 

4.  But  Christopher  Vanncr  being  incapable,  at  the  time  of  the  death  of 
his  brother  Jolui  Vanner,  by  reason  of  alienage,  of  inheriting  the  lands 
of  the  latter,  and  consequently  having  never  acquired  the  legal  seizin 
thereof,  such  lauds  did  not  pass  by  the  said  act.  lb. 

5.  However  true  the  doctrine,  that  a  grant  of  land  by  the  Government 
to  an  alien  and  his  heirs  necessarily  confers  the  power  to  enjoy  and 
transmit  it,  when  applied  to  legislative  grants,  it  does  not  hold  good 
as  to  patents,  issued  by  the  ministerial  officers  of  the  Government 
ui>on  onlinary  piuchases  by  an  alien  of  the  public  domain.  lb. 

)!.    bee  D>:8Ci:iiT,  1.  ,,,, 
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AMENDMENT. 
.,  i .  The  judgment  of  a  com  t  connot  be  alffered  or  corrected  at  a  term  snb- 
.     sequent  to  that  at  which  it  was  rendered,  except  in  matters  of  clerical 
omission  or  misprison. — Gibson  \.  Wilson,  63 

^^.  A  final  jiulgmcnt  cannot,  at  a  tenn  subsequent  to  that  at  which  it  is 
^.    rendered,  be  so  altered,  as  to  relieve  one  party  from  the  costs,  and 
.  "  charge  the  ot  her  with  them. — Harris  et  al.,  Ejf  rsj  v .  Billingsley  et  d.,  438 
.  "j,     See  Bastardy,  &c.;  5. 

'^ APPEALS  FROM  JUSTICES. 

*  1 .  If  an  appeal  be  taken  from  the  judgment  of  a  justice  of  the  peace, 

within  five  days  after  it  is  rendered,  it  cannot  be  dismissed  because  no 
■•^  bond  hasbeenexecuted.  if  the  appellant  is  ready  to  give  the  bond  when 
the  motion  to  dismiss  is  made. — Henderson  v.  Plumb  If  Robbuis,  74 
^5.  It  is  error  to  render  judgment  against  the  security  in  an  appeal  bond 
■  '  for  more  than  the  penalty,  but  if  done,  it  may  be  regarded  as  a  cleri- 
cal mis-entry,  and  ameded  here  under  the  statute. — Witherington, 
'       Adm'r,  v.  Brantley,  197 

*"  S.  Where,  on  the  trial  of  an  appeal  from  a  justice's  to  the  Circnit  Court, 
the  sum  in  controversy  is  less  than  twenty  dollars,  a  jury  is  not  ne- 
cessary, but,  if  the  cause  of  action  be  an  open  account,  the  court 
^   cannot -render,  judgraeiit  final,  until  the  demand  has  been  established 
by  proof.  lb. 

,4.  When,  on  an  ^ppeal  from  a  justice's  court;  the  original  papers  and 
.    judgment  entry  are  .sent  up,  properly  certified  by  the  justice,  the  Ap- 
pellate Court,  without  other  proof  of  their  execution  or  identity  than 
,       that  afTonieJ  by  the  jusi.ce's  certificate,  will  look,  to  them  as  evidence 
^^    of  what  was  done  before  him  iuthe  cause. —  Wolfe  v.  Parham,      441 

:  APPIIENTICESHIP. 

1.  The  contract  of  apprenticehip,  whether  a  Slave  or  white  person  be 

bound,  is  one  of  per&onal  trust,   and  is  not  assignable. —  Tucker^ 

Wife  V.  Magee,  100 

^.  If  one,  to  v.iiora  a  slave  is  bound  as  an  apprentice  for  a  term  of 

''^.    years,  before  the  ex^iiration  of  such  term,  Tenounccs  his  trust,  and 

'''',    suffers  the  .slave  to  be  converted  by  a  third  person,  the  owner  will 

'"*"     become  enr.tled  to  the  immediate  possession,  and  may  bring  trover 

for  the  conversion.  lb. 

ARBITRATION  AND  AWARD. 
■^  1 .  The  rule  of  law  is  to  intend  that  that  an  award  is  made  "  of  and  upon 
•*      the  premises,"  unless  the  contrary  appears, — Stronp:  v.  Beroujon,    168 

*  "2.  Where  the  submis.sion  is  of  matters  which  concern  one  of  the  parties 
^  in  his  own  right,  and  as  guardian,  but  does  not  require  the  arbitrators 
•'     to  separate  tlie  one  interest  from  the  other,  an  award  in  favor  of  such 

party  cannot  be  objected  to  for  uncertainty,  because  it  fails  to  show 

what  is  avvurded  to  him  in  his  own  right,  and  what  as  guardian.    If 

^'      it  should  become  a  material  question  in  a  future  suit  about  the  same 

■•'     matters,  extraneous  evidence  will  be  admissible  fo  prove  it.  lb. 

^'3.  An  awarJ  is  not  necessarily  wanting  in  mutuality,  because  nothing 

is  required  to  be  done  by  one  of  the  parties.  lb. 
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ARBITRATION  AND  AWARD— continued. 

4.  A  guardiaa  may  submit  for  his  ward,  and  is  bound  by  the  award  in 

,    tlie  ordinary  way,  in  which  one  man  is  bouud,  who  binds  himself 

for  the  acts  of  another.  lb. 

.,*.  Where  the  submission  is  independent  of  the  statute,  and  not  under 

V  an  order  of  court,  and  there  is  no  agreement  that  the  award  shall  be 

j^y  made  a  rule  of  court,  gross  partiality  in  the  arbitrators  is  no  defence 

,   to  an  action  at  law  for  the  non-performance  of  the  award.  lb. 

ASSIGNMENT,  DEED  OF. 

1 .  Where  a  deed  of  assignment  for  the  payment  of  debts  is  made  to  a 
a  naked  trustee,  witli  the  intent  on  the  part  of  the  debtor  to  delay,  hin- 
der, and  defraud  his  creditors,  the  assent  of  the  creditors  will  not  be 
presumed,  although  the  deed  devotes  the  property  conveyed,  abso- 
lutely and  unconditioita.lly,  to  the  payment  of  their  debts,  and  the 
trustee  did  not  participate  in  the  fraudulent  intent;  but  such  assign- 
ment will  be  void  as  against  creditors,  wlio  have  acquired  a  lieu  on 
the  property  bfefore  an  adaal  assent  is  given. —  Townsend  ^  Brothers  v. 
Harwell,  ■  301 

ATTACHMENT. 

1.  After  the  issuance  of  an  attachment  against  a  steamboat  under  the 
'"'»  Act  of  17th  January  1844,  the  proceedings  should  so  far  conform  to 

the  nature  of  the  admiralty  practice,  as  that  tlie  declaration  l)e  filed 

against  the  boat  itself,  and  not  against  the  owners,  and  the  owners  be 

allowed  to  intervene  and  make  themselves  parties  to  the  suit,  if  they 

•   "'  desire  to  do  so. — \kh  el  al.  v.  Thorn,  355 

2.  The  statute,  giving  to  bonds,  executed  for  the  forthcoming  of  property 
levied  on  under  attachment,  when  returned  forfeited,  the  force  and 

♦'i    cflTectof  judgments,  and  aut-liorising  the  issttance  of  executions  thereon 
*^    for  the  amount  of  the  recovery  in  the  attachment  suits,  was  intended 
merely  to  providea  summary  remedy,  and  not  to  deprive  the  obligors 
of  any  legal  defei:i*e,  wiiich  they  might  have  set  up  against  the  bonds 
■  •* '  at  common  -few. — Dunltip  v.  dements  et  als.  •  778 

*•.  If  ill  such  case  the  plaintiflf.  aftt-r  the  property  has  been  ceplevied 
5'*  under  the  statute,  causes  a  portion  of  it  to  be  seized  and  sold  under 
'"'  process  sued  out  by  hira  against  one  of  the  sureties,  and  thus  prevents 
*'  a  compliance  with  the  condition  of  the  bond,  it  is  a  discharge  of  the 
obligors  to  the  extent  of  the  property  so  sold.  Jb. 

4.  Although  a  failure  to  deliver  a  part  of  the  property  replevied  in  an 
attachment  sntt,  without  the  fault  of  the  plaintiff,  will,  under  the 
statute,  amonnt  to  a  forfeiture  of  the  bond,  and  authorise  execution 
for  the  entire  snm  due  on  the  judgment,  after  crediting  it  with  the  pro- 
ceeds of  that  delivered,  yet  if  the  failure  to  deliver  any  portion  of  it 
is  occasioned  by  the  act  of  the  plaiiitiif,  the  rtamte  ceases  to  apply, 
and  the  obligors,  in  default  of  deliverii/gtlie  residue,  can  only,  as  at 
common  law,  be  held  liable  for  its  value.  lb. 

ATTORNEYS  AT  LAW. 

I.  Where  an  attorney  has  appeared  la  the  cause  in  the  court  below, 
.♦  i,  without  objection,  his  authority  cannot  be  questioned  in  the  appellate 
Oft  coart.— Moore  V.  EtuUif,  Mmr,^  ,,^;  ^  ^  619 
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BANKRUPT  AND  BANKRUPTCY. . 

.'  1.  The  Bankrupt  act  of  1841  clolhes  the  assignee  with  all  the  right,  title^ 
and  power?  in  antl  over  the  assets,  that  the  baBtnipt  possessed  be- 
fore his  bankniptcy,  bnt  nothing  more.  Tt  was  not  its  design  or  in- 
tention to  enable  him  to  convey  a  legal  title,  wiiere,  by  the  rules  of 
law,  the  bankrupt  could  not  have  done  so. — Camack,  vise,  fyc,  v.  Bis- 
quay.,  AdnCr,  288 

2.  A  sale,  therefore,  by  the  assignee,  of  a  chose  in  action,  does  not  di- 
vest hioi  of  the  legal  title,  and  authorise  the  purcliaser  to  sue  in  his 
own  name.  lb. 

',  BASTARDY,  PROCEEDINGS  IN. 

1.  Where  the  putative  father  of  a  bastard  appears. and  submits,  without 
objection,  to  a  trial  in  ihe  County  Court  on  the  merit*,  it  is  too  late  to 
object  to  the  regularity  of  the  recognizance  taken  by  Ihe  justice. — 

^       Wilson  v.  Tlu  Judge  of  the  County  Cowi  of  Pike,  757 

2.  After  the  jury  has  been  empannelled  to  try  the  question  of  paternity, 
the  court,  on  the  production  of  a  release  from  the  mother  of  the  bas- 
tard, is  not  bound,  on  the  motion  of  the  defendant,  to  dismiss  the 
proceeding,  but  may  refuse  to  do  so,  and  in  that  event  the  defendant, 
if  be  wishes  to  insist  on  it,  should  plead  tlio  release  in  bar,  and  request 
of  the  court  appropriate  charges  to  the  jury.  lb. 

}  3.  A  release  given  by  the  mother  of  a  bastard,  whilst  under  age,  is  not 
t-  binding,  and  if  afterwards  repudiated  by  her,  cannot  be  insisted  on  in 
\      l>ar  of  her  rights.  lb. 

'  4.  The  proceedings  before  the  justice  against  the  putative  father  of  a 
\  bastard  are  a  part  of  the  record  o!  the  cause,  and  if  from  them  the 
'■     facts  necessary  to  sustain  the  jurisdiction  of  the  County  Court  appear, 

it  will  be  sufficient,  notwithstanding  the  judgment  entry  may  fail  to 

disclose  them.  lb. 

5.  A  judgment  against  the  father  of  a  bastard,  that  he  pay  "the  sum  of 

forty  dollars,  annually,  for  ten  years,  to  wit,  forty  dollars  now,  and 
•  forty  dollars  every  year  for  ten  years  afterwards,"  is  erroneous;  but 
{  as  the  judgment  shows  upon  its  face  that  the  defendant  was  con- 
1  demiied  to  pay  '^forfy  dollars,  annually,  for  ten  years,"  the  latter  por- 
'      tion  of  the  judgment  entry  must  be  treated  as  a  clerical  misprision, 

and  here  amended.  lb. 

■;  BULLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

'1.  If  one  signs  or  endorses  a  blank  bill  or  note,  and  parts  with  its  pos-» 
session,  with  the  view  of  its  being  filled  up  and  made  a  negotiable 
security,  and  it  afterwards  and  before  maturity  comes  to  the  hands 
of  a  bona  fide  holder  for  a  valuaWe  consideration  without  notice,  he 
will  be  held  to  its  payment,  without  regard  to  the  authority  of  the 

;,      person  by  whom  the  blank  was  i\\\&\.— Robertson  v.  Smith,  220 

,<>  2.  At  common  law,  the  protest  of  a  notary  public  is  not  evidence  of 
notice  of  the  dishonor  of  a  bill,  although  it  should  contain  an  aver- 
ment that  such  notice  was  given.  It  is  by  virtue  of  the  statute  alone, 
(Clay's  Dig.  280  §  9,)  that  it  is  admissible  for  that  purpose.— iJj'res  v. 
Parmley,  256 

3.  The  proper  construction  of  the  statute,  making  the  protest  of  a  no- 
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BILLS  OF  EXCHANGE,  &c.— continued.     .^    ^y^ 

tary  public — when  it  certifies  that  legal  notice  of  the  dishonor  of  a  bill 
has  been  given,  "personally  or  through  the  post  office,"  to  any  of  the 
parties  entitled  to  such  notice — evidence  of  the  fact  or  facts  it  purports 
to  contain,  ia  that  all  notices,  unless  given  through  the  post  office,  are 
to  be  deemed  personal,  whether  handed  to  the  party  himself  who  is 
entitled  to  it,  of  left,  itt  a  proper  manner,  at  his  residence  or  place  of 
business.  IL 

4.  To  charge  the  drawer  or  endorser  of  a  bill  by  notice  left  at  his  place 
of  business  or  residence,  it  should  be  delivered  to  a  elerk,  if  there  be 
one,  at  the  former  place,  or  to  some  proper  person  at  the  latter,  if  any 
such  be  there.  Ih^ 

5.  If  notice  of  the  dishonor  of  a  bill  be  left  at  the  place  of  business  or 
residence  of  the  drawer  or  endorser,  it  should  be  shown  that  it  was 
left  in  such  manner,  aad  under  such  clrcumstauees,  as  are  sufficient 
to  charge  hira.  lb. 

€..  In  an  action  against  the  drawer  or  endorser  of  a  bill,  the  onus  of 
showing  due  diligence  is  on  the  plaintifi".  and  is  a  pfe-<requisite  to  his 
right  of  recovery.  If  the  proof,  therefore,  be  too  uneertain  to  enable 
the  court  to  see  that  due  diligence  has  been  used,  he  must  fail  in  his 
action.  lb. 

7.  Where  «.  bill  of  exchange,  accepted  by  a  firm  and  endor.sed  in  the 
name  of  the  payee,  is,  l>efore  its  maturity,  put  in  circulation  by  oi>e 
of  the  partners,  his  act  is  to  be  considered  the  act  of  his  co-partners, 
and  estops  them,  when  sued  on  the  bill,  from  denying  the  gieuuine- 
ness  of  the  endorsement. — Sprague  4"  Winston  v.  Zants,  382 

*.  lu  such  case,  the  legal  presumption,  in  the  absence  of  controlling 
evidence,  is,  that  the  bill  has  been  taken  up  and  discharged  by  the 
acceptors  and  again  put  in  circulation  for  their  benefit,  and  as  from 
this  presumption  it  follows  that  the  bill  was  of  no  validity  until  thus 
put  in  circulation,  a  holder,  who  has  pnrehased  it  from  an  agent  of 
the  firm,  at  a  disc»unt  greater  than  the  legal  rate  of  interest,  can  only 
recover  from  the  acceptors  the  principal  sum  paid,  notwithstanding 
such  purcha.se  was  made  in  entire  ignorance  of  the  fiaots.  lb. 

"fi.  One  who  unites  with  another,  as  his  surety,  in  drawing  a  bill,  in  the 
absence  of  proof  limiting  his  liability,  is  to  be  considered  as  assuming 
all  the  duties  and  liabilities  of  drawer  to  each  of  the  parties  to  the 
bill,  and  is  consequently  liable  to  the  accommodation  acceptor,  not 
only  for  the  amount  of  the  bill,  in  ease  the  acceptor  has  it  to  pay,  bitt 
for  the  usual  commissions  incident  t«  its  acceptance  and  payment  — 
Swilletj  fy  Riley  v.  Lyon  if  Baker,  5J4 

to.  The  acceptor  of  a  bill  ef  exchange  may  appoint  aa  agent  to  pay  it, 
or  to  refuse  payment,  and  a  presemment  of  the  bill  lo  such  agent  is 
a  sufficient  inresentmentto  charge  tbe  drawer  and  endorsers. —PA///»/)« 
V.  PoiiuUxter,  57* 

11.  The  protest  of  a  foreign  bill,  being  by  the  nniveisal  custom  of  mer- 
chant.'* prima  facie  evidence  of  its  dishonor,  is  al.-JO  evidence,  when 
the  demand  is  made  of  an  agent,  la  prove  the  fact  of  an  agency,     lb. 

12.  The  holder  of  a  bill  may  coiKtiiirte  ar.  agent  for  its  collection,  either 
iy  the  eudfiirsemeiit  of  it  himself  or  tlirough  the  blank  eudorsetaeut 
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of  a  prior  holder,  and  when  snch  bill  is  restored  to  him,  he  may  svtc 
on  it  as  though  it  had  never  been  made  payable  to  the  agent.    The 
subsequent  possession  of  the  bill,  in  such  case,  is  prima  facie  evidence 
that  it  has  been  so  restored,  and  that  the  legal  title  is  in  him.  lb. 

13.  Where  the  payee  of  a  note,  not  payable  in  Bank,  assigns  it  for  value 
and  binds  himself  "for  the  payment  of  the  same  until  paid,"  the  ne- 
cessity of  suit  against  the  maker  at  the  first  court  to  which  suit  can 
be  [)rought  is  thereby  waived,  and  his  liability  is  complete,  whenever 
the  endorsee  shall  have  exhausted  his  legal  remedy  against  the 
maker. — Locket t  v .  Ilotcze,  613 

14.  The  payee  of  a  bill  is  a  competent  witness  for  the  drawer,  in  a  suit 
against  him  by  the  endorsee,  to  impeach  its  vahdity. —  T/ie  State  Bank  ' 
V.  Sea  well,  61-6 

15.  Where,  by  ngreement  between  the  creditor  and  principal  debtor, 
founded  on  valuable  consideration,  the  day  of  payment  of  a  bill  or 
note  is  postponed,^it  is  such  an  alteration  of  the  contract  as  discharges 
the  surety,  withoiit  regard  to  the  time  of  the  extension,  or  whether  it 
has  operated  to  the  prejtidice  of  the  surety  or  not. — Hadeti  et  al.,  Ex'rs, 

\-.  Broicn,  641 

16.  A  party  to  a  hill,  once  dischnrged  for  the  want  of  notice,  or  other 
laches  on  the  pairt  of  the  bolder,  is  alway.s  discharged,  and  cannot 

■  again  be  made  liable,  unless  by  feis..  own  voluntary  act. — Smith  v. 
Rowland,  665 

17.  Where  the  drawer  of  a  bill,  who  has  placed  funds  in  the  hands  of 
the  drawee  to  meet  it,  has  been  discharged  for  the  want  of  due  pre- 
sentment and  notice  of  its  dishonor,  the  subsequent  application  of 

_  -such  funds  by  the  drawee  to  the  use  of  the  drawer,  without  his 
knowledge  or  consent,  will  not  render  him  liable  to  l^e  holder  as  for 
money  had  and  received.  lb. 

18.  An  endoisement  of  a  bill  or  note  after  it  has  been  jirotested  for  non- 
payment is  to  be  con.strued  according  to  the  intention  of  the  party 

'  making  if,  and  if  it  be  clear  that  he  intended  by  the  act  to  bind  himself 
as  a  regular  endorser,  whose  liability  is  fixed,  he  may  begued  and  a 
"  recovery  had  against  him  as  snch. 

CniLTON,  J.,  dissenting,  and  holding  that  to  entitle  the  plaintiff  to  re- 
cover, the  action  should  be  predicated  upon  the  agreement,  by  which 
the  party  bound  himself  to  respond  as  an  endorser;  otherwise  there 
would  be  an  incongruitj  between  the  avermeqts  and  proof. — Ilullum 
V.  Tfie  State  Bank,  8G5 

See  Husband  and  Wife,, 4,  5,  6. 

BONDS  AND  SPECIALTTHJS, 

1.  The  sureties  in  an  attachment  bond  are  not  Jiable  for  the  costs  ac- 
cruing on  a  trial  of  the  riglit  of  propei^^y  between  the  plaintiff  and  a 

.  third  person,  who  interposes  a  claini  to  the  property  levied  on  under 
the  attachment.; — Thompson  v.  Gates,  32 

2.  The  liability  incuri;ed  by  the  surety  on  a  guardianship  bond  is  not 
discharged  by  his  death,  but  continues  for  the  full  term  of  the  guard- 
ianship.— Moore  V.  Walks  et  ah.,  ~-     i-^  45g 
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3.  If  the  personal  representative  of  the  deceased  surety  wishes  to  put 
an  end  to  the  hability,  could  he  not  under  the  statute  compel  the 
guardian  to  give  new  security — Quere?  lb. 

4.  A  writing  executed  prior  to  the  statute  of  1839.  with  nothing  on  its 
face  to  indicate  that  the  parties  intended  it  to  operate  as  a  specialty, 
except  a  scroll  after  the  signature,  with  the  word  seal  written  within 
is  not  to  be  regarded  as  a  sealed  instrument. — Moore,  adm^r,  v.  Leseur 
and  Wife,  60G 

5.  The  injunction  meant  by  the  statute  (Clay's  Dig.  357,  g  79,)  upon  the 
dissolution  of  which  the  bond  is  to  have  the  force  and  effect  of  a 
judgment,  is  the  writ  of  injunction,  and  unless  such  writ  issues,  there 
is  nothing  to  support  the  statutory  judgment. —  Shorter^s  Adrn'r  v. 
Mims  et  a/s.,  655 

6.  Where  the  execution,  issued  on  an  injunction  bond  which  misde- 
scribes  the  judgment  sought  to  be  enjoined,  pursues  such  judgment, 
it  cannot  be  so  amended  as  to  make  it  conform  to  the  judgment  de- 
scribed in  the  bond  and  thus  vary  from  that  which  it  was  intended 
to  describe.  lb. 
See  Appeals  from  Justices,  2. 

Attachment,  2,  3,  4. 

CASE,  ACTION  ON. 

See  Pleading  at  Law,  11. 

CHAMPERTY  AND  MAINTENANCE. 

1.  A  sale  by  the  tenant  for  life  of  the  absolute  property  in  a  chattel 
converts  the  interest  of  the  remainder-man  into  a  diose  in  adion, — the 
transfer  of  which,  with  a  knowledge  of  the  fact  that  the  chattel  is  in 

'  the  adverse  f>ossession  of  the  purchaser,  under  a  bona  fide  claim  of 
»-  the  entire  title,  is  void,  and  passes  nothing  to  him  to  whom  such 
■>  transfer  is  made. — Price  tt  ais.  v,  Talley's  Adm'rs,  21 

CHANCERY. 

\.  The  acts  of  an  executor  or  administrator  may  be  questioned  in 
equity  by  a  legatee,  distributee,  or  other  person  having  an  interest, 
but  it  must  be  done  upon  ai)propriate  allegations  iu  the  pleadings. 
Beattie,  admr,  v.  Abercrombie  et  als  ^  9 

2.  Although  statutes  of  limitation  do  not  apply  to  demands  purely 
equitable,  yet  courts  of  equity,  acting  in  accordance  with  legal  anal- 

...ogies,  adopt  those  statutes  in  cases  analogous  to  those  in  which  they 
-  -would  apply  at  law. — Johnson  et  als.  v.  Toulmin  et  als.,  50 

3.  Acquiescence  and  laches  for  a  great  length  of  time  by  a  party  out 
of  possession,  productive  of  much  hardship  and  injustice  to  others, 

.  cannot  be  excused  except  by  showing  some  actual  impediment  or 

^  hindrance  caused  by  the  fraud  or  concealment  of  the  party  in  pos- 

••ession,  which  will  appeal  to  the  conscience  of  the  chancellor.    In 

,-8uch  case,  a  court  of  equity,  acting  on  principles  peculiarly  its  own, 

founded  on  lapse  of  time  and  the  staleness  of  the  demand,  in  itM 

desire  to  promote  tlie  peace  and  repose  of  society,  although  no  statute 

of  limitations  apply,  will  not  iuterpose  and  grant  relief  against  an 

adverse  right.  2b. 


g48  INDEX. 

CHANCERY— CONTINUED. 

4.  A  court  of  equity  will  entertain  a  bill  filed  by  a  married  woman,  and 
protect  her  iu  the  epjoymeiit  of  her  separate  estate  in  slaves,  when 
they  have  been  levied  on  under  attachment  at  the  instance  of  a  cred- 
itor of  the  husband,  and,  judgment  having  been  rendered,  have  been 
demanded  by  the  sherifl'  of  the  husband,  by  whom  they  were  re- 
plevied, for  the  pnrj)Ose  of  selling  them  under  the  execution. —  Gould 
V.  Hill,  by  next  friend,  ^c,  84 

5.  The  false  representation  of  the  vendor,  as  to  the  existence  of  a  ma- 
terial fact,  constituting  an  inducement  to  the  contract,  and  upon 
which  the  vendee  relied,  and  had  a  right  to  repose,  in  concluding  the 
purchase,  entitles  the  latter  to  rescnid  the  contract  in  a  court  of 
equity,  although  the  vendor  may  not  have  known  that  such  repre- 
sentation was  false;  for,  as  his  ignorance  does  not  avert  the  injury, 
so  neither  does  it  destroy  the  remedy. — Read  v.  Walker,  324 

6.  But,  whether  in  that  case  the  vendee  should  be  allowed  to  rescind 
without  first  abandoning  possession — Quere?  lb. 

7.  Where  a  trustee  cannot  do  an  act  in  respect  to  the  trust  estate,  with- 
out violating  the  directions  of  the  instrument  creating  the  trust,  and 
subjecting  himself  to  liability,  a  court  of  equity  will  not  interfere,  at 
the  instance  of  one  of  the  cestuis  que  trust,  the  others  being  minors,  and 
order  the  act  to  be  done  in  opposition  to  the  trustee's  wishes. — Lewis 
V.  Cook  ^  MitcMl,  334 

8.  Courts  of  Chanceiy  exercise  jurisdiction  concurrently  with  all  other 
-  courts  having  cognizance  over  the  subjcv't  ol  legacies,  and  this. 

whether  the  executor  has  assented  to  such  legacies  or  not. — Fearson 
et  al.  V.  Darrmgton,  adni'r,  i^c,  »  348 

9.  Where  specific  legacies  are  bequeathed,  a  court  of  equity  will,  at  the 
instance  of  the  legatees,  take  jurisdiction  to  compel  the  executor  to 
discover  and  account  for  unadministered  assets,  which  have  come  or 
should  have  come  to  his  hands,  and  appropriate  thera  to  the  pay- 
ment of  the  testator's  debts,  so  as  to  save  the  property  specifically 
bequeathed  from  being  sold  for  that  purpose;  and  the  pendency  of  a 
settlement  in  the  Orphans'  Court  cannot  in  such  case  divest  the  ju- 
risdiction, lb. 

10.  To  authorise  a  decree  for  the  specific  performance  of  a  parol  agree- 
ment for  the  sale  of  land,  on  the  ground  of  part  performance,  it  is  in- 
dispensable, not  only  that  the  acts  which  are  alleged  to  be  in  part 
performance,  but  the  contract  itself  as  stated  in  the  bill,  should  be 
establish  by  clear  and  definite  proof. — Adayv.  Echols,  adm'r,et  als.,  353 

11.  If  the  proof  fails  to  establish  the  contract,  as  alleged,  or  any  of  its 
terms  are  left  in  doubt  or  uncertainty,  a  specific  performance  cannot 
be  decreed;  for  should  it  be,  it  would  be  uncertain  whether  the  chan- 
cellor was  enforcing  the  contract  of  the  parties,  or  one,  which  he  has 
made  for  them.  •  lb. 

12.  Where,  therefore,  the  bill  alleges  that  the  payments  were  to  bemaxle 
in  fve  equal  annual  instalments,  and  the  proof  is  that  they  were  to  be 
made  in  four  ox  five  equal  annual  instalments,  it  appearing  that  part  of 
the  purchase  money  is  still  unpaid,  a  decree  for  the  specific  perform- 
ance of  the  contract  is  properly  refused.  ■     ■>  -   ■■  ■•   -    lb. 
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-13.  Where  a  purchaser  of  land,  who,  upon  the  faiUi  of  the  contract,  has 
entered  into  pos?e.esion  and  made  valuable  improvements,  files  his 
bill  for  a  specific  performance,  bnt  fails  to  make  out  snch  a  case  as 
will  entitle  him  to  the  relief  sought,  the  bill  may  be  retained  for  the 
pnrjiose  of  allowing  him  compensation,  if  he  has  not  a  full  and  ade- 
quate remedy  at  law.  lb. 

14.  In  such  case,  the  land  should  be  charged,  as  against  the  vendor 
and  his  representatives,  with  the  payment  of  the  amount  ascertained 
to  be  liue  to  the  complainant,  unless  some  circumstance  a})pears 
that  would  render  it  improper  to  do  so.  The  insolvency  of  the  ven- 
dor's estate,  (he  being  dead.)  is  not  a  sufficient  reason  for  refusing 
so  to  charge  it.  ^  lb. 

15.  Where  the  acknowledged  residence  of  a  party  is  in  this  State,  and 
the  principal  part  of  his  property  is  here,  his  pretended  removal  to 
another  State,  with  the  fraudulent  intent  of  evading  the  jurisdiction 
of  the  Chancery  Court,  will  not  oust  that  court  of  jurisdiction  of  a  bill 
filed  against  him  by  a  non-resident  complainant,  but  it  may  proceed 
to  make  him  a  party  in  the  mode  prescribed  by  the  statute. — Clay's 

.  Dig.  352,  5  44.-- Glover  v.  Glover,  367 

16.  N.  A.  H.,  an  infant,  died  intestate,  being  possessed  at  the  time  of  a 
slave,  and  leaving  J.  A.  H..  an  infant  brother,  her  sole  distributee. 
The  intestate  not  being  indebted  to  any  person,  no  administration 
was  taken  out  on  her  estate,  bnt  the  slave  passed  into  the  hands  of 
the  father  of  J.  A.  H.,  and  was  levied  on  under  an  execution  against 
him  as  his  property.  Held — That  under  this  state  of  facts,  a  court  of 
equity  will  entertain  jurisdiction  to  restrain  the  creditor  from  selling 
the  slave  as  the  property  of  the  father. — Gould  v.  Hill,  by  mxt  friend,  457 

17.  Where  a  ward,  after  the  death  and  distribution  of  the  estate  of  a  se- 
curity on  the  guardian's  bond,  obtains  a  decree  against  the  guardian, 
upon  which  execution  is  issued  and  returned  no  property,  a  court 
of  equity  will  entertain  jurisdiction  of  a  bill  filed  by  the  ward  against 
the  personal  and  legal  representatives  of  the  deceased  security,  to 
enforce  satisfaction  of  the  demand. — Moore  v.  Wallis  et  als.,  458 

18.  Where  the  contract  in  respect  to  a  chattel  passes  neither  the  legal 
nor  equitable  title,  a  court  of  equity  will  not  enforce  its  specific  exe- 
cution against  a  subsequent  assignee  of  the  legal  title,  although  he 
has  acquired  it  with  notice. — Matdden,  Montague  if  Co.  v.  Armislead, 
Ex'r,  et  al.,  500 

19.  A.  conveyed  to  S.  certain  real  and  personal  property,  together  with 
his  then  growing  cotton  crop,  on  the  trust,  that  if  the  proceeds  of 
the  property,  other  than  the  crop,  should  prove  insufficient  to  satisfy 
certain  debts  due  by  him  to  C,  "then  whatever  may  remain  due 
thereon  shall  he  paid  by  the  trustee  (S.)  out  of  the  crop,&c  ,and  that 
out  of  the  same  crop  he  shall  pay  to  M.,  M.  &  Co.  a  bill  for  two  thou- 
sand dollars,  drawn  l»y  A.  on  said  M.,  M.  &  Co.,  and  by  them  ac- 
cepted on  the  faith  of  the  crop,  &c.,  and  also  pay  t  >  the  same  firm  the 
amount  due  by  the  said  A.  oji  his  account  current,"  &c.  The  deed 
then  provides,  after  the  discharge  of  "the  debts  already  directed  to 
be  paid  out  of  the  sales  of  the  crop,"  &c ,  for  the  payment  of  other 
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creditors  in  the  order  in  which  they  are  named :  Held— Thvit  there  i» 
nothing  in  the  deed  to  show  that  A.  intended  to  create  a  preference, 
as  between  C.  and  M.,  M.  &  Co.,  so  far  as  the  proceeds  of  the  cotton 
are  concerned,  and  those  proceeds  not  being  sufficient  to  discharge 
the  balance  due  to  C,  after  the  other  property  conveyed  liad  been 
exhausted,  and  the  debts  due  to  M.,  M.  &Co.,  they  should  be  ratably 
distributed  between  tliem. — lb.  501 

20.  Where  a  usurious  debt  has  been  settled,  by  the  creditor  taking  in 
satisfaction  property  mortgaged  to  secure  it,  a  court  of  equity  will 
not  open  the  transaction  and  allow  a  redemption,  on  the  ground  of 
the  usury  alone  — Adams  v.  McKenzie,  698 

21.  Where  the  mortgagee  has  paid  the  full  value  of  the  mortgaged  pro- 
perty, and  without  fraud,  misrepresentation, or  the  exercise  of  undue, 
influence,  obtained  from  the  mortgagor  a  release  of  the  equity  of  re- 
demption, a  court  of  equity  will  not  disturb  the  trausaclion.  lb. 

22.  Where  one  of  several  sureties  agrees  with  the  principal  debtor,  that 
— if  he  will  consent  to  a  sale  of  property,  mortgaged  by  him  to  the 
creditor  to  secure  the  payment  of  the  debt,  and,  without  whose  eon- 

,  sent,  it  being  a  time  when  the  property  would  not  be  likely  to  bring 
.  its  full  value,  the  creditoyr  would  not  have  sold  it, — he  (the  surety) 
will  buy  it,  should  it  sell  for  less  than  its  value,  and  hold  it  as  a  cora- 
;  mon  indemnity  for  himself  and  co-sureties,  the  prejudice  to  the  prin- 
cipal, the  probable  benefit  to  the  surety,  and,  considered  as  a  mere 
-change  of  the  security,  the  substitution  of  the  one  security  for  the 
•other,  is  each  a  sufficient  consideration  to  support  the  agreement. 
:  and  the  purchase  being  made  in  accordance  therewith,  a  trust  im- 
■  mediately  arises  in  favor  of  the  co-sureties,  which  may  be  enforced 
at  their  instance. — Steele  v.  Brown,  700 

23.  In  such  case,  the  surety,  so  purchasing,  is  responsible  for  the  pro- 
perty, with  its  proceeds  and  profits,  and  for  all  losses,  which  the  care 

;  and  diligence,  for  which  trustees  are  bound,  could  have  prevented ; 
<  and  he  should  be  allowed  the  sum  paid  for  the  property,  with  inte- 
t  rest,  unless  that  has  in  some  other  way  been  le-imbursed.  lb. 

24.  N.,  having  sold  to  G.  three  quarter  sections  of  land  for  a  thousand 
dollars,  each,  executed  to  him  a  title  bond  for  two  hundred  and  eighty 
acres,  and  a  deed  for  the  balance ;  and  G.,  to  secure  the  purchase 

,  money,  gave  his  three  notes,  each  for  a  thousand  dollars,  and  paya- 
oble  at  different  times — the  two.  first  due,  absolutely,  and  the  last,  on 
if  condition  that  full  title  should  be  made.  N.  afterwards  conveyed  to 
■^  G  one  hundred  and  twenty  acres  of  the  land  embraced  in  the  bond, 

V  transfered  all  the  notes  for  valuable  consideration,  became  insolvent, 

V  and  left  the  State,  without  making,  or  being  able  to  make  title,  to  the 
}  remaining  quarter  section  of  the  land.  Held — That  the  fair  inference 
-.  from  the  circumstances  is,  that  the  parties  understood  and  intended 
-   die  condition  annexed  to  the  note  last  due  as  an  indemnity  against 

any  damage,  which  G  might  sustain  by  the  failure  of  N.  to  make 
title  to  the  residue  of  the  land,  and,  it  not  appearing  to  be  insufficient, 
the  payment  by  G.,  in  good  faith,  of  the  note  first  due,  and,  after- 
wards, of  the  conditional  note,  with  notice  of  the  transfer  of  the  sec- 
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ond  note,  will  not  entitle  him  to  be  relieved  in  equity  against  the  pay- 
ment of  the  latter. -- GrcoAawj  v.  Nesmith  et  al.,  763 

25.  The  j)ossession  by  a  wrong-doer  of  slaves,  bequeathed  for  life,  with 
remainder  over,  accompanied  with  a  claim  of  the  entire  title,  is  suffi- 
cient to  authorise  the  remainder-men  to  apply  to  a  court  of  equity,  to 
have  their  ultimate  interest  in  the  property  protected  and  secured. 
Ramey  et  als.v.  Greerh,  adm'r,  771 

26.  Where  administration  has  been  rightfully  granted  and  is  still  pend- 
hig  in  another  State,  a  court  of  chancery  here,  although  it  may  en- 
tertain a  bill  quia  timet  to  prevent  the  destruction  of  assets  of  the  es- 

,  tate  that  have  been  brought  within  its  jurisdiction,  will  not  proceed 
at  the  instance  of  the  distributees  to  a  fiaaJ  settlement  of  the  admin- 
istration, but  will  remit  them  for  that  purpose  to  the  uibunal,  which 
has  first  taken  cognizance  of  the  cause.—  Worthy  et  al.  v.  Lyon  el  al.  784 

27.  Where  a  father,  having  executed  in  favor  of  his  daughter  an  instru- 
ment, which  is  ineffectual  as  a  conveyance^  but  of  which  fact  he  is 
ignorant,  immediately  after  her  marriage  delivers  property  to  the 

.  husband  under  the  impression  and  belief  that  such  instrument  se- 
cures it  to  her  sole  and  separate  use,  and  the  husband  accepts  it  with 

.  full  notice  and  under  a  similar  belief,  a  trust  arises  iu  behalf  of  the 
wife,  which  a  court  of  equity  will  enforce. — Betts  etal.  v.  Belts,  787 
2Sw  D.  procured  his  son  to  enter  upon  and  occupy  a  certain  quarter 
section  of  public  land,  for  the  purpose  of  acquiring  a  pre-emption 
right  to  the  same ;  and  it  was  agreed  between  them,  that  so  soon  as 
such  right  was  perfected,  D.  would  pay  for  the  land,  and  the  sou 
should  convey  one  half  of  it  to  h\m-~ Held — That  the  agreement  was 
in  contravention  of  the  policy  of  the  pre-emption  laws,  and  the  son, 
having  secured  the  title,  a  court  of  equity  will  not  enforce  a  specific 
performance  of  his  contract. — Diaiet  al.  v.  Hair  et  a/.,  79S 

See  Mistake,  1. 

CHANCERY  PLEADING  AND  PRACTICE. 

1.  A  motion  to  suppress  a  deposition  for  an  irregularity  in  taking  it 
comes  too  late,  when  made  for  the  first  time  at  the  hearing  of  the 
cause. — Beattie,  adm'r,  v.  Abercrombie  et  als.,  9 

2.  If  a  bar,  prima  ficie  good,  be  set  up  by  the  defeudant  to  the  relief 
sojjght  by  a  bill,  it  cannot,  in  the  absence  of  appropriate  allcgatious, 
be  impeached  l)y  proof  of  fraud  or  mistake,  however  strong.  lb. 

3.  Where,  therefore,  the  ajicgation  of  a  bill  is  that  a  deed  of  release 
executed  by  the  distributees  of  an  estate  to  one  of  its  debtors  is  in" 
operative  by  reason  of  fraud  or  mistake,  and  tiie  defendant  sets  up 

.a  release  from  the  administrator,  the  latter,  if  proved,  is  a  complete 
bar,  unless  the  bill  is  so  amended  as  to  impeach  its  validity.  lb. 

4.  Where  a  defeudant  relics  on  tJie  plea  that  he  is  a  bonmfide  purchaser 
without  notice,  he  must  deny  notice  fully  and  positively,  tliough  it 
be  not  charged  in  the  bill,  and  if  facts  be  charged  from  which  such 
notice  may  be  infered,  he  must  deny  such  facts. — Johnson  et  als.  v. 
Toxdmin  et  alt.,  50 

5.  Where  a  vendee  of  land,  who  has  paid  the  purchafie  money,  and.  by 
the  terms  of  the  bond,  lias  u  present  right  to  the  title,  files  his  bill  to 
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CHANCERY  PLEADING  AND  PRACTICE— continued, 

rescind  the  contract,  and  for  an  account  of  the  pnrchase  money  paid, 
&c.,  the  general  charge,  tliat  the  defendant  has  no  title  to  the  land, 
that  it  is  encumbered  with  the  dower  of  the  wife  of  D.,  one  of  the 
previous  owners,  and  that  it  will  be  impossible  for  the  defendant  to 
procure  a  title  for  many  years  to  come,  makes  out  at  least  a  prima 
facie  case  of  equitable  cognizance,  and  is  sufficient  to  require  the  de- 
fendant to  answer. — Read  v.  Walkei;  323 

6.  Where  a  vendee  of  land  seeks  by  his  bill  a  rescision  of  the  contract, 
and  an  account  for  purchase  money  paid,  and  improvements,  an 
averment,  that,  in  the  event  of  a  rescision  of  the  contract,  he  will 
lose  a  considerable  portion  of  tbe  purchase  money,  and  of  the  amount 
due  for  improvements,  if  he  is  compelled  to  abandon  all  recourse 
upon  such  interest  in  the  land  as  the  vendor  has.  and  to  trust  to  tbe 
personal  responsibility  and  solvency  of  the  vendor,  shows  a  suffi- 
cient excuse  for  the  retention  of  possession. — lb.  324 

7.  The  chancellor  correctly  refu.sed  to  open  a  decree  predicated  on  the 
defendant's  default,  when  the  only  ground  setup  in  the  petition  for  a 
re-hearing  was  that  the  defendant  neglected  to  appear  and  an.swer  in 
obedience  to  the  subpoena,  under  the  supposi-tion,  that  the  case 
would  merely  be  docketed  at  the  first  term  of  the  court  and  stand  for 
trial  at  the  succeeding  term.  16. 

8.  Tiie  fact,  that  the  signature  to  an  instrument,  which  has  not  been 
acted  on  as  evidence  by  the  ciiancellor,  and  on  which  the  equity  of 
the  bill  was  in  no  way  dependant,  was  proved  before  him  at  the 
hearing,  does  not  preclude  the  ma.ster,  when  sucii  instrument  is  of- 
fered in  evidence  upon  a  reference  to  him,  from  enquiring  into  its 
genuineness,  for  reasons  apparent  on  the  face  of  tlie  instrument,  ir- 
respective of  the  signature. — Aday  v.  Ecliols,  admW,  et  ah.,  353 

9.  The  rule  is  too  well  settled  to  be  now  questioned,  that  a  prayer  for 
general  relief  is  sufficient,  and  will  entitle  the  complainant,  on  the 
final  liearing,  to  such  a  decree  as  his  case  may  warrant. — Kelly  v, 
Payne,  371 

10.  Distributees  of  an  estate,  who  have  voluntarily  contributed  the  re- 
spective sums,  with  which  they  were  chargeable  by  reason  of  over- 
advances made  by  the  administrator  in  a  partial  distribution  of  the 
estate,  are  not  necessary  parties  to  a  bill  filed  by  him,  to  recover  con- 
tribution from  another  distributee,  who  refuses  to  re-imburse  h'.xa.. 
Alexander  v  Fislier  (f  Wife,  374 

11.  A  non-resident,  against  whom  a  final  decree  has  been  rendered 
without  appearance  or  personal  service,  may  file  a  petition  for  the 
re-hearing  of  the  cause,  within  three  years  from  the  rendition  of  the 
decree,  although  he  has  never  been  within  the  limits  of  the  State. 
Colomb  ^  hclin  v.  Tlie  Br.  Bank  at  Mobile,  454 

12.  In  such  case,  the  petition  need  only  set  forth  the  proceedings,  or 
make  such  reference  to  them  as  will  .show  the  condition  of  the  cause, 
and  state  the  non-residence  of  the  petitioner,  and  that  his  applica- 
tion is  made  within  three  years  from  the  date  of  the  decree.  lb, 

13.  Where  the  injunction  of  an  entire  judgment  at  law  has  in  the  first 
instance  been  properly  granted,  and  tlie  answer  shows  that  the  com- 
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CHANCERY  PLEADING  AND  PRACTICE— continued. 
plainant  is  entitled  to  some  relief,  though  not  to  the  extent  elaimed 
by  the  bill,  the  hijunction  may  be  dissolved  in  part,  or  continued  on 
such  terms  as  will  ensure  ultimate  justice  between  the  parties ;  but 
to  authorise  such  dissolution,  or  a  requirement  that  the  complainant 
pay  a  portion  of  the  judgment  into  court  as  a  condition  to  the  con- 
luiuance  of  the  injuuction,  the  answer  should  show  explicitly  the 

4  amount  which  the  plaintifTat  law  is  in  equity  eatiiled  to  receive.  If 
this  be  not  done,  and  there  is  no  danger  of  the  debt  being  lost  by 
continuing  the  injunction,  it  should  be  retained  until  the  final  hear- 
ing.— Maulden.  Mtnitagve  if  Co.  v.  Armistead,  Ex'r.  et  fl/„  501 
14.  The  general  rule  is,  that  the  defect  in  a  bill  of  the  want  of  proper 
parties  defendant  should  be  taken  advantage  of  by  plea  or  demurrer, 

jk  or  be  insisted  upon  in  the  answer,  and  if  the  objection  be  not  taken 
in  one  of  these  modes,  it  is  considered  as  waived,  and  the  court,  un- 
less the  absent  defendant  be  an  indispensable  party,  may  proceed  to 
a  final  decree. — McMaken  et  ah.  v.  McMakev,  576 

.^  15.  But  the  joinission  of  one,  who  is  "an  indispensable  party  to  the  bill, 

„  is  a  defect  that  will  reverse  the  decree  on  appeal  or  writ  of  error,  al- 
though the  objection  is  taken  for  the  first  time  in  this  court.  lb. 

16.  To  a  bill  filed  to  set  aside  a  will,  all  ike  legatees  are  indispensable 
parties.  lb. 

17.  Although  a  supplemental  bill  is  to  l>e  regarded  as  a  continuation  of 
the  original  bill,  yet  it  is  not  to  be  understood  that  matter,  which  may 
vary  the  relief,  to  which  the  complamant  was  entitled  when  the  ori- 
ginal bill  was  filed,  may  not  be  added  by  way  of  supplement,  pro- 
vided the  subject  matter  and  title  are  still  the  same. — Ramey  et  ah.  v. 
Green,  adm'r,  771 

'  J8.  Where  one,  claiming  to  act  as  administrator,  has  wrongfully  sold 
the  absolute  property  in  slaves,  bequeathed  for  life,  with  remainder 
over,  the  remainder-men,  after  the  termination  of  the  life  estate,  may 
charge  him  with  their  value,  and  may,  therefore,  properly  make  him 
a  defendant  to  an  original  bill  filed,  during  the  life  of  the  tenant,  to 
protect  and  secure  their  ultimate  interest,  and  to  a  supplement,  filed 
after  the  tenant's  death,  to  recovej:  the  slaves,  or  the  purchase  mo- 
ney, for  which  they  sold.  lb. 
19.  Where  a  remainder  in  property  has  been  bequeathed  to  several,  as 
tenants  in  common,  all  of  them  are  necessary  parties  to  a  bill,  which 
seeks  a  sale  of  the  property  for  the  purpose  of  distribution,  unless 
some  reason  is  shown  that  renders  it  unnecessary,  or  that  will  ex- 
cuse the  omission.                                                                            16. 

See    MULTIFARIOCSNESS. 

Vendor  and  Yendxe,  4. 
CHOSE  IN  ACTION. 

1.  A  sale  by  the  tenant  for  life  of  the  absolute  property  in  a  chattel 
converts  the  interest  of  the  remainder-man  into  a  chose  in  adioji,— the 
transfer  of  which,  with  a  knowledge  of  the  fact  that  tlie  chattel  is  in 
tlie  adverse  possession  of  the  purchaser,  under  a  botm  fide  claim  ol 
the  entire  title,  is  void,  and  passes  nothing  to  him  to  whom  such 
tnuisfei  is  made.— Price  et  als.  v.  TaUeys  Jdm'n,  2  J 
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CHOSE  IN  ACTION— CONTINUED. 

2-  The  undivided  interest,  of  each  of  several  donees  in  personal  pro- 

1  '  perty,  in  t\v3  hands  of  a  common  bailee,  is  not  a  chose  in  action,  but 

property  in  possessioH. — Hopper,  adnir,  v.  McWhorter,  229 

CLERKS  OF  COURT. 

1.  The  act  of  1848,  imposing  a  penalty  upon  clerks  for  receiving  more 
or  greater  fees  than  are  allowed  by  law,  was  intended  to  afford  a 
remedy  to  all  persons  from  whom  such  clerks  hare  received  exces- 
sive fees,  whether  in  matters  touching  the  administration  of  estates, 
or  in  other  cases. — Foster  v.  Blount,  687 

COMMISSIONERS'  COURT. 

1 .  An  order  of  the  Commissioners'  Court  establishing  a  private  roa4 
■  need  not  show  that  the  road  doss  not  run  through  any  person's  plan- 
tation.    If  it  does  run  through  a  plantation,  it  is  incumbent  on  the 
owner  affirmatively  to  show  jt. — Long  V.  The  Comm'rs'  Court,        482 

2.  Where  the  owner  of  land,  over  which  a  private  road  is  grante3,  is 
present  when  the  application  is  made  to  the  Commissioners'  Court, 
and  a  jury  to  assess  the  damages  is  appointed  at  his  request  and  with- 
out objection  from  him  to  the  persons  selected,  it  will  be  intended, 
though  it  be  not  shown  by  the  record,  that  they  were  competent  ju- 
rors! i6. 

3.  And  in  such  case,  it  appearing  that  the  order  of  the  court  directed 
the  jujy  to  report  oii  oath  at  a  specified  time,  and  that  the  jury  made 
a  report  at  the  time  appointed,  setting  forth  that  it  proceeded,  &c., 
"after  being  duly  sworn,"  the  owner  of  the  land  cannot  be  heard  to 
complain  for  the  first  time  in  an  appellate  court  that  the  jury  was  not 
sworn,  as  stated  in  the  report.  Ik. 

4.  The  proceedings  of  the  Commissioners'  Court,  in  the  establishment 
of  a  road,  must  show  affirmatively  that  the  road  established  lies  with- 
in the  limits  of  the  county,  otherwise  its  jurisdiction  cannot  be  sus- 
tained.— Comm'rs^  Court  of  Talladega  V.  Tluimpson,  694 

5.  The  failure  of  a  party  to  appear  and  object  to  the  jurisdiction  of  the 
court  is  not  a  waiver  of  the  objection.  lb. 

See  Jurisdiction,  2,  3. 

COMMISSION  MERCHANTS. 

1 .  A  charge  by  a  commission  merchant  of  five  per  cent.,  in  addition  to 
legal  interest,  for  accepting  and  advancing  the  money  to  pay  a  bill  or 
draft,  drawn  on  him  by  a  customer,  v/ithout  funds  in  hand,  if  intended 
merely  as  a  fair  compensation  for  the  risk,  trouble,  and  expense  in- 
curred, is  not  illegal. — Swilley  if  Riley  v.  Lyon  ^  Baker,  552 

2.  If  a  party  die  in  possession  of  goods,  and  they  come  into  the  hands 
of  his  administrator,  the  title  is  changed,  and  a  factor,  who  may  after- 
wards receive  the  goods  from  the  administrator,  cannot  hold  them  or 
their  proceeds,  on  account  of  advances  made  to  the  deceased  in  his 
life-time,  without  the  assent  of  the  administrator.  Jb. 


IN^Ei.  ^§'65 


CONSTITUTIONAL  LAW. 

3.  The  Act  of  1843,  (Clay's  Dig.  118,  |  86,)  confering  on  Marshals,  ap- 
pointed by  the  State  Bank  and  its  Branches,  power  to  serve  process, 
&c.,  did  not  conflict  with  the  24th  section  of  the  4th  article  of  the 

J    Constitution. — Andressv.  Robeiis,  387 

2.  An  inferior  court,  within  the  meaning  of  the  first  section  of  the  fifth 
article  of  the  Constitution,  is  a  court  whose  judgments  or  decrees  can 
be  reviewed  on  appeal  or  writ  of  error  by  a  higher  tribunal,  whether 
that  tribunal  be  tlie  Circuit,  or  Supreme  Court. — Nugent  v.  TTie  State,  521 

3.  The  judgments  of  the  City  Court  of  Mobile  being  subject  to  the  re- 
vision of  the  Supreme  Court,  in  tke  same  manner  that  those  of  the 
Circuit  Courts  are,  the  act  creating  it  'does  uot  violate  any  provision 
of  the  Constitution.  lb. 

CONTRACT  AND  AGREEMENT. 

1.  If  the  hirer  of  a  slave  is  not  bourtd  by  his  contract  to  pay  for  medi- 
cal services  rendered  the  slave;  and  such  services  are  rendered  at  the 
instance  of  the  owner,  he  and  uot  tlie  kirer  is  responsible  for  them. — 
Sims  Sf  Jones  v.  Knox,  236 

2.  Where  ttie  contract  for  the  hire  of  a  slave  specifies  merely  the  time, 
and  the  price  agreed  to  be  paid,  the  law  will  imply  the  obligarioa 
on  the  part  of  the  hirer  to  furnish  suitable  clothing  -and  provisions, 

.  and  medical  attention  in  case  of  sickness;  but  a  .stipulation  in  the 
contract  that  he  shall  provide  clothing  and  board  wilt  be  construed 
as  limiting  his  liability  to  what  is  expressed.  lb. 

3.  Where  one  party  contracts  to  sell,  and  the  other  to  pay  for  goods 
on  delivery,  if  both  be  present  at  the  time  and  place  agreed  on,  and 
lire  able  to  perform  their  respective  undertakings,  it  is  incumbent  on 
him,  who  woidd  put  the  other  in  default  and  enforce  the  contract,  to 
offer  to  perform  his  part  of  it;  otherwise,  the  time  will  pass,  and  the 
contract  be  annulled,  because  neither  has  offered  to  execute  it.—  Da- 
via  V.  Adams,  264 

4.  If  the  contract  be  to  sell  and  deliver  fifty  bales  of  cotton,  of  the  ven- 
dor's first  gathering  "and  packing,  a  tender  of  fifty-five  bales  of  his 
first  gathering  ami  packing,  with  a  proposal  to  the  vendee  to  select 
fifty  out  of  them,  U  not  appearing  that  there  is  any  material  difference 
in  the  bales,  either  as  to  quality  or  quantity,  is  a  substantial  offer  of 
performance. — A.  265 

5.  If,  in  a  contract  for  the  sale  and  delivery  of  a  certain  number  of 
bales  of  cotton,  thereafter  to  be  gathered  and  packed,  the  parties 
agree  on  the  exact  weight  of  the  bales,  a  tender  of  bales,  materially 
different  as  to  weight  from  tho.se  agreed  on,  would  not  be  a  compli- 
ance with  the  contract;  but  if  the  contract  is  silent  as  to  the  weight, 
it  will  be  infered  that  the  parties  intended  the  bales  to  be  of  the  usual 
weight,  and  unless  those  tendeied  should  so  far  exceed  the  usual 
weight,  as  to  show  that  the  vendor,  in  consequence  of  a  change  in 
price,  had  packed  them  heavier  in  order  to  gain  an  advantage  over 
the  vendee,  the  court  could  not  undertake  to  say  that  tliey  did  uot 
correspond  with  the  contract.  lb. 

6.  Where  one  hires  a  sinve  for  a  limited  time,  and  fails  at  the  expira- 
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CONTRACT  AND  AGREEMENT— continued. 
tion  of  the  term  to  re-deliver  him  to  the  owner,  he  is  prima  facie  liable 
for  his  value:  but  if  it  be  shown  that  the  slave  has  died  during  the 
term  for  which  he  was  hired,  it  devolves  on  the  owner  to  show  that 
the  death  resulted  from  a  violation  of  duty  on  the  part  of  the  hirer. — 
Wilkinson  v.  Moseley,  288 

7.  If  a  person,  employed  to  do  a  particular  service,  complies  fully  with 
his  engagement,  or  partially  complies,  and  a  further  compliance  is 
waived  by  the  employer,  he  cannot  be  deprived  of  his  compensation 
by  the  act  of  a  stranger,  to  which  he  is  neither  a  party,  nor  privy. 
Wolfe  V.  Parham,  442 

8.  Where  a  contract  for  service  is  entire,  there  must  be  a  complete  per- 
formance to  entitle  the  party  employed  to  the  stipulated  compensa- 
tion :  and  the  contract  is  said  to  be  entire,  when  a  gross  sum  is  to  be 
paid  for  a  certain  and  definite  consideration.  lb. 

9.  Where  one  contracts  to  pay  for  a  certain  service  ui  specific  property, 
or  in  money,  the  alternate  stipulation  is  for  his  benefit,  and  it  is  for 
him  to  elect  as  to  the  mode  of  payment,  but  if  he  loses  the  property 
by  title  paramount,  or  voluntarily  disposes  of  it,  his  election  is  deter- 
mined, and,  the  service  being  performed  in  full,  or  in  part,  and  waived 
as  to  the  balance,  he  will  be  liable  in  indebitatus  assumpsit  for  the 
monied  compensation,  or  a  reasonable  part  thereof.  lb. 

10.  If  B.  sell  to  K.  twenty  slaves  on  a  credit,  one  half  of  them  to  be  de- 
livered at  one  time,  and  the  other  hatf  at  another,  the  delivery  to  K. 
of  the  first  half,  absolutely  and  unconditionally,  he  complying  so  far 
as  required  with  the  terms  of  the  contract,  vests  the  title  in  him  to 
the  slaves  so  delivered,  discharged  of  any  lieu  for  the  purchase  mo- 
ney on  the  part  of  B. — White  v.  Adkins,  636 
See  Chancery,  28. 

Damages,  1. 

Principal  and  Agent,  1,  2. 

CONTRACTS  ON  THE  SABBATH. 

1.  Where  it  appears  tliat  a  contract  was  made  and  consummated  on 
Sunday,  it  is  the  peculiar  province  of  the  jury  to  determine  whether, 
under  all  the  proof,  it  was  justified  by  the  necessity  of  the  case. — 
Hooper  v.  Edwards,  280 

2.  If  the  exigency  of  the  case  be  such,  as  to  render  it  necessary  that  a 
creditor,  in  order  to  save  his  debt,  or  procure  indemnity  against  lia- 
bility, should  contract  with  the  debtor  on  Sunday,  such  contract 
would  not  be  void,  but  would  come  within  the  saving  of  the  statute. 
(Clay's  Dig.,  592.)  lb. 

COSTS,  AND  TAXATION  OF. 

1.  The  sureties  in  an  attachment  bond  are  not  liable  for  the  costs  ac- 
cruing ou  a  trial  of  the  right  of  property  between  the  plaintiff  and  a 
tliird  person,  who  interposes  a  claim  to  the  property  levied  on  under 
the  attachment. —  Thompson  v.  Gates,  32 

2.  The  half  commissions  to  which  the  sheriff  is  entitled,  upon  the  levy 
of  an  executioa  on  property,  the  sale  of  which  is  stayed,  becomes  a 
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COSTS,  AND  TAXATION  OF— continued. 

part  of  the  costs  of  the  case,  and  may,  without  motion  to  the  court, 
or  notice  to  the  defendant,  be  taxed  by  tlie  clerk  as  such  in  an  exe- 
cution subsequently  issued. — (Overruling  TheOswichee  Co.  v,Hope 
&  Co,,  5  Ala.  620,)— £arron,  adm'r,  v.  Tm-t.  668 

COURT,  CHARGE  OF. 

1.  Where  there  is  evidence,  tending  to  show  that  a  contract  for  service 
was  entire,  and  had  been  but  partially  performed,  a  charge,  predica- 
ted on  that  hypothesis,  that  the  party,  by  whom  the  service  was  to 
have  been  rendered,  is  not  entitled  to  recover,  cannot  be  refused,  on 
the  ground  that  there  is  other  evidence  conducing  to  show  a  waiver 
of  full  performance. —  Wolfe  v.  Parliam,  442 

2.  A  charge,  that  the  accused  cannot  be  convicted  of  ati  assault  with 
intent  to  kill  and  murder,  luiless  he  had  at  the  time  "  a  positive  inten- 
tion" to  commit  murder,  is  well  calculated  to  mislead  the  jury,  and 
should  be  refused. — Moore  v.  The  State,  532 

3.  It  is  error  to  charge  the  jury,  on  a  trial  for  an  assault  with  intent  to 
kill  and  miirder,  "that  the  same  facts  and  circumstances,  which  would 
make  the  oflisnce  murder  if  death  had  ensued,  furnish  sufficieiit  evi- 
dence of  the  intention,"  since  by  the  common  law  a  killing  would  in 
mauy  cases  amount  to  murder,  though  the  party  committing  the  of- 
fence did  not  intend  to  kill  lb. 

4.  Wltere  the  facts  of  a  case  are  not  controverted,  the  court  may  charge 
upon  them  directly  and  without  hypothesis. — Nelms  v.  Williams,  650 

5.  A  charj:e,  "that  although,  in  general,  mere  words  might  not  be  sutfi- 
cient  provocation  to  reduce  the  crime  of  murder  to  manslaughter,  yet 
the  jury  were  the  judges  whether  the  provocation,  if  more  than  by 
mere  words,  was  sufficient,"  should  be  refused,  as  calculated  to  mis* 
lead  the  jury — 1st.  Because  it  leaves  them  to  infer  that  mere  words 
may  in  some  cases  thus  reduce  the  offence,  2d,  Because  it  assumes 
that  it  is  not  the  province  of  the  court,  but  of  the  jury,  to  pass  upon 
the  legal  sufficiency  of  the  provocation.  3d.  Because,  tliere  being 
uncontradicted  evidence  of  express  malice,  no  degree  of  provocation 
could  extenuate  the  offence,  and  the  charge,  in  that  view  of  the  case, 
was  inapplicable  to  tlie  facts. — Felix,  a  slave,  v,  Tlie  State,  720 

6.  A  charge  predicated  on  a  state  of  facts,  which  tlio  evidence  does  not 
tend  to  establish,  is  abstract,  and  should  be  refused,  although  it  may 
assert  a  correct  legal  proposition. — Murray  v.  Tlie  State,  727 

COURT  AND  JURY,  PROVINCE  OF. 

1.  The  jury,  in  a  criminal  case,  are  not  the  constituted  judges  of  the 
law,  and  consequently  have  not  the  legal  right  to  disregard  the  in- 
structions of  the  court,  A  charge  which  assumes  the  contrary  prin- 
ciple IS  oroperty  refused. — hatre  v.  ITie  State,  119 

2.  Whether  a  writing  sued  on  is  a  .sealed  instrument  or  not,  there  be- 
ing no  such  ambiguity  as  would  authorise  explanatory  parol  proof, 
must  be  determined  by  the  construction  of  the  instrunu'ut  itself,  and 
is  a  questioti  peculiarly  within  the  province  of  the  court.— i1/oor«, 
advi'r,  V.  LeuuT  If  Wife,  606 
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COURT  AND  JURY— CONTINUED. 

3.  If  one,  with  the  intent  to  defraud  the  creditors  of  an  insolvent  debtor, 
intermixes  his  money  with  that  of  the  debtor  in  the  purchase  of  per- 
sonal property,  so  that  it  cainiot  be  ascertained  what  portion  of  the 
purchase  money  belonged  to  each,  and  takes  the  title  in  his  own 
name,  the  creditors  may  levy  on  the  property  and  sell  it  in  satisfac- 
tion of  their  demands;  but  in  such  case,  the  intent  with  which  the 
act  is  done  is  a  material  inquiry,  and  one  which  should  be  submitted 
to  the  determination  of  the  jury. — Lanier  v.  The  Br.  B'k  at  Montg'y^  625 

4.  Where  the  court  cannot  clearly  see  that  a  deed  is  fraudulent  on  its 
face,  it  may  submit  to  the  consideration  of  the  jury,  as  well  the  sus- 
picious provisions  of  the  deed,  as  the  evidence  that  may  be  adduced 
to  explain  them,  or  to  show  the  fraudulent  intent;  but  if  it  be  appa- 
rent from  the  deed  itself  that  the  object  and  design  of  its  execution 
were  to  hinder,  delay,  and  defrau.l  creditors,  the  court  is  bouiid  to 
proiipLince  it  iiuU  and  void. — Johnson  v.  Thweatt,  74i 

COURT,  SUPREME. 

1.  When  a  judgment,  rendered  on  a  special  verdict,  is  reversed,  the 
proper  practice  is  to  remand  the  cause,  in  order  that  the  primary 
court  may,  in  its  discretion,  grant  a  new  trial,  or  place  the  parties  in 
such  conuitiou  us  will  advance  the  justice  of  the  case. —  Tovmsend  If 
Brothers  v.  Harwell,  301 

2.  Where  the  chancellor  dismisses  a  bill  for  want  of  equity,  this  court, 
oil  writ  of  error  brought  to  reverse  his  decree,  cannot  look  to  the  an- 
swer for  the  purpose  of  determining  whether  an  injunction  granted 
in  the  case  should  have  been  dissolved. — Pearson  et  al.  v.  Daring- 
tcr>,  adm'r,  ^c.  348 

3.  1  ais  court  cannot  undertake  to  say  that  a  paper,  purporting  to  be  a 
receipt,  may  not  bear  marks,  or  evidence  on  its  face,  conclusive  to 
show  that  it  is  not  a  genuine  receipt,  although  the  signature  attached 
to  it  may  be  in  the  handwriting  of  him,  whose  receipt  it  purports  to 
be. — Adaij  v.  Eclu'is,  adm'r,  et  ais.,  353 

4.  Where,  in  a  common  law  suit,  the  judge,  by  consent  of  parties,  is 
substituted  for  the  jury,  and  the  evidence  is  conflicting  and  contra- 
dictory, this  court  will  not  revise  the  action  of  the  primary  court,  as 
to  its  conclusion  upon  the  facts. — Etheridge  v.  Doe  exdsm.Malempre,  566 

5.  A  judgment  against  the  father  of  a  bastard,  that  he  pay  '-tlie  sum  of 
forty  dollars,  annually,  for  ten  years,  to-wit,  forty  dollars  now,  and 
forty  dollars  every  year  for  ten  years  afterwards,"  is  erroneous;  but 
as  the  judgment  sliows  upon  its  face  that  the  defendant  was  con- 
demned to  pay  "forty  dollars,  annually,  for  ten  years,"  the  latter  por- 
tion of  the  judgment  entry  must  be  treated  as  a  clerical  misprision, 
and  here  amended. 

(Parsons,  J.,  dissenting— thought  the  judgment  was  not  amendable, 
and  should  be  XQVCtS:ed.)-Wilsonv .  TlieJiulgeofthe  Co. Court  of  Pike.,  757 

6.  Where  a  plaintiff  has  sued  out  execution  and  coerced  payment  of  the 
whole,  or  a  part  of  the  judgment,  he  will  not  be  heard  in  this  court 
to  assign  errors  in  the  judgment,  unless  the  money  so  collected  has 
been  first  refunded. — Knox's  Disfs  v.  Steele,  adrn'r,  815 
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7.  There  is  no  rule  of  practice  which  will  allow  one  plaintiff  to  assign 
errors  against  his  co-plaintiff.  J6. 

8.  Writs  of  error,  if  defective,  may  be  amended  by  the  record,  but  can- 
not be  so  altered  as  to  strike  out  the  name  of  one  as  plaintiff  and 
make  him  a  defendant,  unless  the  record  shows  that  he  was  impro- 
perly made  a  plaintiff,  when  he  should  have  been  a  defendant,      lb. 

9  All  that  a  plaintiff,  who  wishes  to  assign  errors,  can  dp,  when  his 
co-plaintiff  refuses  to  join,  is  to  sever  and  assign  errors  aloue.       i(j. 

•See  Error.  "* 

CRIMINAL  LAW. 

1.  Where  a  defendant,  convicted  of  a  misdemeanor,  is  sentenced  to  pay 
a  certain  fine,  and  to  be  imprisoned  until  it  is  discharged,  a  release 
by  the  Governor  from  the  imprisonment  alone  is  not  a  release  or  sat- 
isfaction of  the  Hue. —  The  Slate  v.  Ricliardgon^  109 

2.  The  1st  and  2d  Sections  of  the  act  of  1837,  relative  to  the  licensing" 
of  pedlers,  and  tlie  penalty  for  peddling  without  a  licen.se,  being  in- 
consistent with,  is  repealed  by  the  Act  of  18 A8.—Hirschf elder  v.  Tlu 
State,  112 

3.  Upon  the  trial  of  ao  issue,  formed  on  an  indictment  under  the  statute 
for  refusing  to  testify  before  the  grand  jury  in  reference  to  gaming, 
the  defendant  cannot  be  allowed  to  give  evidence  in  his  own  favor. 
The  practice  of  permitting  defaulting  witnesses,  on  an  application  to 
the  court,  to  excuse  thtmselves  by  their  own  testimony,  furnishes  no 
authority  for  such  procedure. — Batre  v.  The  StcUe,  119 

4.  Where  a  prisoner,  indicted  for  murder,  after  the  case  has  been  con- 
tinued by  the  State,  and  at  the  same  term,  applies  for  and  obtains  a 
change  of  venue,  the  continuance  is  necessarily  set  aside,  and  will 
not  authorise  him,  upon  the  case  being  continued  by  the  State  in  the 
court  to  which  it  is  transfered,  to  claim,  as  a  matter  of  right,  that  he 
be  admitted  to  bail,  on  the  ground  that  the  State  lias  twice  continued 
the  caii&e.-^Exparte  Cidlen  Johnson,  414 

5.  Where  a  specific  term  in  a  statute  is  followed  by  one  of  more  com- 
prehensive meaning,  an  indictment  for  tlie  offence,  designated  by  the 
more  definite  term,  must  be  equally  specific  in  charging  it.—Bush  A 
al.  V.   The  ^ate,  415 

6.  Where,  therefore,  a  party,  indicted  under  the  statute  against  gaming, 
is  charged  with  playing  cards  "at  a  public  place,"  proof  of  his  play- 
ing in  "a  public  highway"  does  not  support  the  charge,  as  laid  in 
the  indictment,  and  will  not  authorise  a  conviction.  lb. 

7.  Where  the  trial  of  a  party,  charged  with  a  capital  offence,  is  con- 
tinued at  one  term,  on  account  of  the  incompetency  of  the  presiding 
judge  to  try  him,  and  at  the  succeeding  term  by  the  State,  without  his 
fault  or  astient,  he  is  entitled,  as  a  matter  of  legal  right,  to  be  admitted 
to  bail,  and  tliis,  notwithstanding  the  cause  had  been  previously 
continued  at  his  instance.— A'jyurte  Stiff,  464 

8.  Where  the  part^i  of  a  child,  upon  whom  an  attempt  to  carnally  know 
her  i«  proven  by  her  to  have  been  made,  are  shown  to  be  bruised 
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CRIMINAL  LAW— CONTINUED, 
nnd  infected  with  the  venereal  disease,  proof  of  sexiial  intercourse 
between  her  and  other  persons,  l)efore  and  near  the  time  of  the  com- 
mission of  the  alleged  ofience,  is  admissible,  as  tending  to  weaken  the 
corroborative  force  of  these  circumstances.—^'^ug-ent  v.  The  State,  521 

9.  Where  there  is  evidence  conducing  to  show  that  a  prisoner,  charged 
with  an  assaHlt  with  intent  to  commit  a  rape,  was  at  the  time  in  a 
greatly  debilitated  condition  from  a  previous  debauch,  it  is  a  circum- 
stance, however  light,  to  be  considered  by  the  jury  in  ascertaining 
whether  he  was  physically  capable  of  committing  the  offence.      J6. 

10.  Where  a  person,  residing  in  one  county,  with  the  intent  to  convert 
a  slave  to  his  own  use,  entices  or  inveigles  him  from  the  service  of 
his  owner  in  another  county,  and  thereby  induces  him  to  come  into 
the  county  of  such  person's  residence,  the  offence  is  complete  in  the 
latter  county  and  he  may  be  there  indicted. — Crow  v.  The  State,    541 

ir.  Where  there  is  a  general  verdict  on  an  indictment,  which  contains 
good  and  bad  counts,  the  finding  of  the  jury  wiH  be  refered  to  the 
good  counts,  and  the  judgment  of  tlie  court  thereupon  sustained. — 
Shdw  V.  T/u  State,  547 

12.  Where  it  appears  from  the  record  that  the  indictment  was  found 
and  returned  into  court  by  a  grand  jury,  and  was  treated  by  the  pri- 
soner in  the  court  below,  as  a  valid  indictment,  so  found  and  re- 
Turned,  the  judgment  cannot  be  reversed,  because  the  record  fails 
to  show  that  tlie  grand  jury  was  regularly  selected  and  suanmoned.  lb. 

13.  In  criminal  ca.ses.  evidence  of  previous  good  character  is  proper  for 
the  consideration  of  the  jury,  not  only  where  a  doubt  exists  upon  the 
other  proof,  but  even  to  generate  a  doubt  as  to  the  guilt  of  the  u.<o 
cused.— Felix,  a  slave,  v.  T/ie  State,  720 

14.  On  the  trial  of  an  indictment,  framed  in  conformity  with  the  provis- 
ions of  the  18lh  section  of  tlie  4th  chapter  of  the  Penal  Code,  it  is 
competent  to  prove  that  the  property  described  was  stolen  by  the 
accused  in  another  State  and  brought  by  Iiim  into  this. --ilfurray  v. 
Tlie  State,  727 

15.  A  runaway  slave  may  be  the  subject  of  a  larceny.  lb. 

16.  It  is  the  bringing  of  the  stolen  property  into  this  State,  and  not  the 
taking  of  it,  which  constitutes  the  offence  denounced  by  the  25th  sec- 
tion of -the  4th  chapter  of  the  Penal  Code.  Where,  therefore,  the  ta- 
king is  under  such  circumstances,  as  would  make  it  a  larceny,  if 
done  here,  and  the  property  is  afterwards  brought  into  this  State,  the 
crime  is  complete^  without  regard  to  the  law  oC  the  Stat«  where  the 
act  was  committed.  lb. 

See  Court,  Charge  of,  2,  3,  5. 

"        AND  JuRT,  Province  of>  1. 
Indictment. 
Mulatto,  1,  2,  3. 
Recognizance,  1,  2. 
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DAMAGES. 

1.  In  an  action  against  a  vendee  for  refusing  to  receive  goods,  agreed 
. .   to  be  purchased  by  him  at  a  specific  price,  the  measute  of  damages 

is  the  diflfereuce  between  the  price  agreed  to  be  paid,  and  fixe  market 
r,    value  of  the  goods  at  the  time  of  the  breach. — bavis  v.  Adams,      265 

2.  In  an  action  against  a  sheriff,  forfaihng,  througli  mere  negligence,  to 
make  the  money  on  an  execution,  or  to  return  it  according  to  its 
mandate,  tlie  amount  of  the  execution  is  the  measure  of  damages, 
notwithstanding  the  defendant  may  have  continued  eatirely  solvent. 
Eoam  et  cUs.  v.  ITie  Governor,  use,  Sfc,  669 

See  Affirmance,  Damages  on,  J,  2,  3. 

DEBT,  ACTION  OF. 

L  Counts  in  debt  and  detinue  may  be  joined.— Co/wert  y.  Marlouo,  67 
2.  In  this  State  debt  will  lie  on  a  judgment,  after  a  year  and  a  day,  al- 
though an  execution  may  legally  issue  upon  it.  The  remedy  by 
execution  is  cumulative  merely,  and  the  statute  giving  it  does  not 
take  away  the  common  law  right  of  suing  on  the  judgment. — Kings- 
land  4r  Co.  v.  Forrest,  519 

DEBTOR  AND  CREDITOR. 

1 .  One,  whose  debt,  without  request,  has  been  assumed  by  a  third  per- 
son, does  not  thereby  become  his  debtor,  and  is  consequently  a  com- 
petent witness  for  him,  when  sued  on  his  promise,  to  prove  the  con- 
sideration on  which  it  was  foimded. — Beall  if  Co.  v.  Ridgeway,      117 

2.  If  a  contract  between  ths  debtor  and  a  third  person  be  not  fraudu- 
ulent  as  against  his  creditors,  the  latter  have  no  right  to  complain  of  it, 
on  grounds  exclusively  personal  to  the  debtor. — Hooper  v.  Edwards,  281 

3.  One  to  whom  another  is  liable  on  a  contract,  express  or  implied, 
tliough  contingently,  is  a  creditor  from  the  time  the  liability  is  entered 
imo,  within  the  meaning  of  the  Statute  of  13ih  Elizabeth. — Foote  if 
Wife  V.  Co6r>,  586 

4.  If  one,  with  the  intent  to  defrand  the  creditors  of  an  insolvent  debtor, 
intermixes-,  his  money  with  that  of  the  debtor  in  the  purchase  of  per- 
sonal property,  so  that  it  cannot  be  ascertained  what  portion  of  the 
purchase  money  belonged  to  each,  and  takes  the  title  in  his  own 
name,  the  creditors  may  levy  on  the  property  and  sell  it  in  satisfaction 
of  their  demands ;  but  in  such  case,  the  intent  with  which  the  act  i« 
done  is  a  material  enquiry,  and  one  which  should  be  submitted  to  the 
determination  of  the  jury. — Lanier  v.  Tiu  Mr.  Sank  at  Montgomery,  625 

DEEDS  AND  COVENANTS. 

1.  S.  A.,  by  articles  of  indenture,  bound  a  slave  to  J.  for  the  terra  of  five 
years,  to  be  taught  the  trade  of  a  brick-layer  and  plasterer,  and  at  tlie 
same  lime  executed  to  E.  A.  an  unconditional  deed  for  the  slave, 
which  he  delivered  to  J.,  with  instructions  to  deliver  it  and  the  slave 
to  E.  A.  at  the  expiration  of  the  apprenticeship — Held,  That  the  deed 
took  effect  inpresenti,  and  invested  E.  A.  with  the  absolute  title  and 
property  in  the  slave,  subject  only  to  the  special  property  coufered  on 
J.  by  the  articles  of  iudeuture.—  Tucker  if  Wife  v.  Magee,  99 
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DEEDS  AND  COVENANTS— coktini;ed. 

2.  A  deed,  by  which  property  is  conveyed  to  L.,  "in  tnist  and  for  the 
use  and  benefit"'  of  aucther,  vests  the  legal  title  in  L.;  and  the  fact  that 
i:  contains  covenants  of  warrranty  to  both  the  grantee  and  cestui  que 
trust  will  not  change  its  legal  eflect. — Norton  ^  Wife  v.  Linton,       690 

3.  Where  a  father  has  executed  to  his  son  a  voluntary  deed,  which  is 
fraudulent  as  against  creditors  or  subsequent  purchasers,  the  marriage 
of  the  son,  after  its  execution  and  before  it  is  avoided,  will  not  give  it 
validity. — Stokes  v.  Jones,  734 

4.  A  deed  of  gift  is  good  as  between  the  parties,  although  not  proved 
and  recorded  as  the  statute  prescribes. — Perry  v.  Graham,  822 

DEEDS  OF  TRUST. 

1.  The  trustee  in  a  deed  of  trust  for  the  benefit  of  creditors,  when  sued 
at  law  by  one  oi  ihe  cestuis  que  trust,  may,  with  the  assent  of  the  grantor, 
defeat  a  recovery  by  showing  that  the  security  was  obtained  by  fraud 
or  that  the  debt  has  been  paid. — Drake  \.  Moore,  597 

See  Frauds,  Statute  of,  5. 

DEPOSITIONS. 

1.  There  is  no  error  in  making  the  affidavit,  prescribed  by  the  statute 
as  a  pre-requisite  to  the  issuance  of  a  commission  to  take  the  depo- 
sition of  a  witness,  before  the  clerk  of  the  court  in  which  the  cause 
is  pending;  nor  in  the  commi.ssioner  being  directed  by  the  commis- 
sion to  take  the  deposition  on  "to-morrow,"  the  commission  bearing 
a  specific  date;  nor  in  the  commissioner  taking  the  deposition  with- 
-  out  being  himself  sworn,  there  being  no  such  requirement  in  the 
statute. —  Wolfe  V.  Parham,  441 

DESCENT. 

1.  Although,  since  Congress  has  exercised  the  power  confered  by  the 
Federal  Constitution  of  establishing  a  uniform  rule  of  naturalization, 
no  State  can  pass  an  act  l)y  which  aliens  may  be  naturalized,  yet 
each  State  has  the  undoubted  right  to  enact  laws  regulating  the  de- 
scent of  and  succession  to  property  within  its  limits,  and  consequently 
to  permit  an  alien  to  inherit  it. — Etheridge  v.  Doe  ex  dem  Malempre,  565 
See  Alien,  2,  3,  4,  5. 

DETINUE. 

1.  To  maintain  the  action  of  detinue  the  plaintiff  must  show  that  he  is 
Ci. Titled  to  the  entire  property,  either  general  or  special,  in  the  thing 
sued  for.  If  others,  not  joined,  are  interested  with  him,  he  cannot 
recover. — Price  et  als.  v.  Talleifs  Adrri'rs,  21 

2.  Counts  in  debt  and  detinue  may  be  joined.— Ca/t'er<  v.  Marlcw,       67 

DISCONTINUANCE. 

*'I.  Where  several  are  sued  as  administrators,  a  discontinuance  as  to 
one,  not  served  with  proces.s,  and  who  had  resigned  before  the  issuance 
of  the  writ,  is  not  a  discontinuance  of  the  action.  (Parsons,  J.,  tWs- 
seiuing.)— JWcKwe  §•  Joiies,  Adm^rs,  ifc,  v.  Davidson^  209 
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■  See  Adverse  Possession. 

DOMICFL. 

1.  A  domicil  once  acquired  is  presumed  to  continue  until  a  new  one  is 
gained  fado  et  animo..— Glover  v.  Glover.  367 

DOWER. 

1.  Where  a  monied  compensation  is  allowed  in  lieu  of  dower  in  the 
land,  the  decree  should  not  be  for  one  third  the  net  rents  and  profits 
annually  during  the  life  of  the  widow,  but  foroiie  third  of  such  rents 
and  profits  from  the  time  the  bill  was  filed,  by  way  of  dama.;jes,  and 
for  the  annual  interest  thereafter  on  one  third  of  the  value  of  the 
premises,  at  the  time  of  their  aUenation.™Frcncis  et  al.  v.  Garrard^  794 

EJECTMENT. 

1.  B.,  having  sold  a  parcel  of  land  to  E.  and  executed  a  bond  to  make 
title  on  the  payment  of  the  purchase  money,  received  from  E.  his 
two  notes  therefor,  and  transfered  them  to  two  different  persons.— 
W.  &  R.  K.,  into  whose  hands  one  of  the  notes  came  by  delivery, 
having  sued  it  in  the  name  of  B.,  for  their  use,  to  judgment,  and  a 
return  of  no  property,  filed  a  bill  against  B.  and  E.  to  subject  the  land 
to  its  payment,  and  obtained  a  decree,  under  which  the  land  was 
sold  and  purchased  by  H.— K.,  to  whom  the  other  note  was  endorsed 
by  B.,  having  sued  it  to  judgment  and  a  return  of  no  property,  filed 
his  bill  against  E.  alone  to  subject  the  land  to  the  satisfaction  of  his 
lien,  and  obtained  a  decree,  under  which  the  land  was  sold  and  pur- 
chased by  G.  The  bill  of  W.  &  R.  K.  was  filed  before  that  of  K.,  and 
the  decree  and  sale  under  which  H.  purciiased  was  also  ])rior  to  the 
decree  and  sale  under  which  G.  purchased.  H?ld—Thi\l  H.  by  his  pur- 
chase acquired  the  legal  title  which  was  previously  in  B.,  and  as  G. 
by  his  purchase  acquired  at  most  but  the  equitable  title  that  was  in 
E.,  the  title  of  H.  must  prevail  over  it  in  an  action  of  ejectment.-- 
Hair  V.  Grigsby,  45 

2.  The  plaintiff  in  ejectment  may  declare  for  the  whole,  or  entire  interest, 
and  recover  a  less  interest. — Baker  et  al.  v.  Tlic  Heirs  of  CImstang,  417 

3.  The  death  of  one  of  several  lessors  of  the  plaintiff,  after  the  com- 
mencement of  the  suit,  does  not  destroy  the  right  of  action  of  the 
survivors,  or  abate  the  suit.  lb. 

4.  A  party  out  of  po.SvSession  of  land,  which  ha.s  been  "held  adversely 
for  more  than  thirty  years,  and  after  two  descents  cast  upon  such 
adverse  claimant,  loses  not  only  his  right  of  entry  upon  the  same, 
but  all  right  to  recover  it  by  any  real  action.  lb. 

5.  A  party  in  possession  of  land,  who  has  held  in  subonii  nation  to  a 
title  which  has  been  perfected  by  reason  of  the  adverse  possession  of 
himself  and  those  from  whom  he  claims  to  have  derived  it,  and 
which  adverse  pos.session  has  operated  a  complete  bar  to  an  out- 
standing title,  cannot  defeat  a  recovery  upon  the  title  under  which 
he  has  held,  by  purchasing  in  the  barred  claim,  and  giving  it  vitality 
by  substracting  the  time  he  has  held  under  the  title  adverse  to  it.  If 
the  outstanding  title  was  barred  and  impotent  as  a  defence,  at  the 
time  of  the  purchase,  \in  acquisition  by  the  defendant 'in  possession 
gave  it  no  vitality.  Jb. 
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6.  A  def;;ndant  in  ejectment,  unless  estopped  by  some  Jlct  done  by  him, 
or  by  some  relation  existing  between  him  and  the  plaintiff,  may  de- 
feat a  recovery  by  showing  an  outstanding  title  in  a  stranger.— iTing 
V.  Stevms,  475 

7.  A  charge,  therefore,  which  assumes  that  a  defendant  in  ejectment 
cannot  resist  a  recovery,  unless  he  has  shown  a  superior  legal  title 
in  himself,  is  erroneous.  lb. 

8.  One  in  possession  of  land,  when  sued  in  Ejectment  by  a  purchaser 
imder  judgment  and  execution  against  him,  may  show  that  he  never 
had  such  title  to  the  premises  as  was  the  subject  of  sale  under  legal 
process. — Doe  ex  dem.  Cook  ^  Hardy  v.    Webb,  810 

9.  The  statute,  authorising  the  widow  to  regain  the  possession  of  the 
dwelling  house,  in  which  her  husband  mo.st  usually  dwelt  next  before 
his  death,  and  the  plantatioil  therfeunto  belonging,  until  her  dower  is 
assigned  her,  does  not  invest  her  with  such  a  legal  title  therein  as 
can  be  sold  under  execution  at  law.  lb. 

ERROR. 

1.  This  court  will  not  undertake  to  say  that  the  chancellor  has  erred  in 
refusing  to  suppress  a  deposition,  when  it  does  not  appear  by  the 
record  that  the  facts  on  which  the  hiotion  was  predicated  were  es- 
tablished before  him.— Beattie,  adrn'r  v.  Abercrombie  et  cds.,  9 

2.  A  writ  of  error  can  only  be  sued  out  by  one  who  is  a  party  or  pHvy 
to  the  record,  and  who  has  been  injured  by  the  judgment  and  will 
be  benefitted  by  its  reversal. — Dupree  v.  Pcrrtj,  34 

3.  It  is  in  the  discretion  of  the  primary  court  to  permit  a  plea  to  be 
filed  at  any  time  before  the  trial  of  a  cause,  and  the  exercise  of  such 
discretion  is  not  revisable  on  error. — Bobe,  adm'r,  v.  Frowner  fy  Wife,  89 

4.  The  primary  court  has  the  discretion  to  permit  pleas  in  bar  to  be 
filed  at  any  time  before  the  trial*  and  this  court  will  not  control  it  in 
its  exercise .—  Newman,  ex'r,  v.  Pryor,  186 

5.  A  party,  complaining  of  error,  must  set  out  in  the  record  so  much  of 
the  evidence,  as  is  necessary  to  show  it  affirmatively. — Braziei-  ^  Co. 
V.  Bun,  201 

6.  Where  a  motion  i?  made  to  enter  satisfaction  of  an  execution, 
whether  the  alleged  satisfaction  appears  by  the  sheriff's  return  or 
otherwise,  the  plaintiff  is  entitled  to  notice,  and  an  order  directing 
satisfaction  to  be  entered,  without  such  notice,  is  consequently  erro- 
neous.— McKissack  et  al.  v.  Davi-i  et  als.i  315 

7.  An  order  for  a  mandamus,  to  compel  the  sheriff  to  accept  a  bond,  for 
the  trial  of  the  right  of  property  in  a  slave,  levied  on  under  attach- 
ment, is  not  such  a  judgment,  sentence,  or  decree,  as  will  support  a 
writ  of  error  sued  out  by  the  plaintiff  in  the  attachment  suit  — Braley 
V.  Clarke  If  Peck,  436 

8.  Whether,  in  such  case,  the  sheriff  himself  could  bring  the  action  of 
the  court  under  review  by  writ  of  error  1 — Quere.  lb. 

9.  Wliere  a  vi^rit  issues  against  two  and  is  served  on  one  only  of  the 
defendants,  it  is  error  to  take  a  ju<!gment  by  default  against  both. — 
Faver  if  Mount  v.  Briggs,  478 

10.  It  is  within  the  discretion  of  the  primary  court  to  allow  a  party,  to 
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whom  interrogatories  have  been  propounded  under  the  statute,  to 
answer  after  the  expiration  of  sixty  days  from  the  service,  or  to 
amend  his  answer,  and  its  action  thereon  wiU  not  be  reviewed. — 
Pool  V.  Harrison,  515 

11.  By  going  to  trial  in  a  proceeding  for  a  forciWe  and  unlawful  de- 
tainer without  objection  to  the  complaint,  defects  of  form  are  cured 
and  cannot  be  insisted  on  in  this  court. — Matlock  v.  Thompson  et  at.  600 

12.  A  judgment  or  decree  will  not  be  reversed  for  an  error  which  is  not 
pi^Jndicial  fo  the  party  complaiuiug.-iSm/fA  et  ah,  v.  Martm^E^rs^  819 

See  CouRt,  Charge  of. 

"  StJPREME. 

ESCHEAT. 
See  Alien. 

ESTATES  OF  DECEASED  PERSONS. 

1 .  Where  property  is  bequeathed  to  one  in  trust  for  others,  fhe  trustee 
is  regarded  at  law  as  the  legatee,  and  his  caiuis  que  trust  are  not  ue- 
cessary  parties  to  a  settlement  of  the  administration. — Gaunt  If  Wife 
V.  Twker's  Ex'rs,  27 

2.  The  donee  of  a  gift  mmiis  caiisa  claims  directly  from  the  donor  in  his 
life-time^  and,  although  the"  subject  of  the  gift  may  be  liable,  after  the 
death  of  the  donor,  to  the  payment  of  his  debts,  it  is  not  liable  to  the 
claims  of  his  distributees.— /6.  28 

3.  An  administrator  cannot  be  compelled  to  make  distribution  of  the 
estate  within  eigliteen  months  after  grant  of  administration,  unless 
the  estate  has  been  reported  solvent.  Whether,  if  such  report  has 
been  rm.de,  distribution  will  be  decreed— Q.vzRE.'i— Williamson  ^W^ft 
V.  Mdsoru,  adiH%  Ifc.  87 

4.  Where  an  administrator,  who,  after  distribution  of  the  personal  es- 
tate, is  compelled  to  pay  demands  agamst  his  intestate  to  an  amount 
beyond  the  value  of  the  assets  left  in  his  hands,  sells  the  lands  of  the 
estate  for  a  sum  sufficient  fully  to  indemnify  him,  the  widow,  to 
whom  dower  in  the  lands  had  previously  been  allotted,  has  no  inte- 
rest in  the  proceeds  of  such  sale,  and  cannot  resist  a  bill  filed  by  the 
administrator  against  her  alone,  to  recover  the  sum  chargeable  on 
her  distributive  share,  upon  the  ground  that  they  should  be  applied 
to  the  discharge  of  luer  liability,  and  that  the  heirs  are  necessary  par- 
ties before  such  application  cau  l>e  made. — Alexander  v.  Fisher  If 
Wife,  374 

6.  Although  as  a  general  rule,  an  administrator,  who,  knowing  of  the 
existence  of  demands  against  the  estate,  which  he  is  afterwards  com- 
pelled to  pay,  proceeds  to  make*  di-stribuiion  without  requiring  a  re- 
funding bond,  cannot  enforce  contribution  from  the  distributees,  it 
Tvill  not  apply  where  such  distribution  is  made  with  the  consent  and 
for  the  accommodation  of  the  distributees,  without  a  fidl  knowledge 
of  the  condition  of  the  estate  as  repects  its  indel»tednes.s,  and  under 
an  honest  belief  that  such  demauds  are  unjust  and  cau  be  success- 
fully resisted.- -/6.  876 
See  Executors  and  ADstiNisTBATORS. 
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1 .  A  sale  by  one,  having  a  life  estate  in  a  chattel,  which  purports  to 
convey  the  entire  title,  does  not  operate  as  a  forfeiture  of  the  life  es- 
tate, but  vests  it  in  his  vendee. — Jones'  Ex'rs  v.  Hoskins,  489 

ESTATES  TAIL  AND  IN  REMAINDER. 

1.  Where  a  devise  over  is  of  all  the  estate,  which  the  firstdevisee  "may 
die  possessed  of,  or  entitled  to,  both  real  and  personal,  under  and  by 
virtue  of  my  will,"  the  words,  may  die  possessed  of,  or  eaUiled  to,  fyc. 
must  be  understood  as  limiting  the  remainder  to  so  much  as  the  first 
devisee  may  leave  undisposed  of  at  his  death,  and  his  absolute  right 
to  dispo.se  of  the  property  is  therefore  necessarily  implied. — (Per  the 
Court — Dargan,  C.  J.,  dissenting.)--F/mn  v.  Davis  et  al.,  132 

2.  When  by  the  terms  of  a  will  the  first  devisee  is  given  the  absolute 
right  to  dispose  of  the  property,  a  limitation  over  of  so  much  as  he 
may  leave  undisposed  of  at  his  death,  is  void  for  repugnancy.        lb. 

3.  A  bequest  of  slaves  to  one  for  life  and  to  her  "  lawful  begotten  heirs, 
to  be  equally  divided  among  them  at  her  death,"  uucontroled  by  any 
other  clause  in  the  will,  vests  the  absolute  property  in  the  first  taker. 
Ewing  V.  Standefer  et  al.,  400 

4.  Remainder-men  are  only  entitled  to  the  profits,  or  interest  on  the 
value  of  property,  from  the  death  of  the  tenant  for  life,  although  it 
may  have  been  conveited  in  tlie  life-time  of  the  leaanL—Ramey  et  ah. 
V.  Green,  adm'r,  771 
See  Chancery,  25. 

"        Pleading  and  Practice,  18,  19. 

ESTOPPEL. 

1.  If  one,  having  the  legal  title  to  land,  induces  another  to  purchase  it 
under  execution  against  him.  he  is  not  thereby  estopped  in  a  court 
of  law  from  showing  ihat  the  sale  was  void,  and  passed  nothing  to 
the  purchaser.— S/wz^/t  v  Mundij,  182 

2.  A  tenant,  after  the  tenancy  has  terminated,  and  he  has  restored  the 
possession  to  his  landlord,  may  assert  a  title  paramount  against  him, 
and  the  previous  tenancy  cannot  bar  his  right  to  recover.  lb. 

3.  The  mere  fact  that  an  administrator,  entitled  as  such  to  an  undivided 
interest  in  slaves,  is  present  at  a  division  of  them,  and  permits  the 
share,  which  he  should  have  received,  to  be  allotted  and  delivered  to 
a  third  person,  will  not  operate  as  a  divestiture  of  his  tiile,  and  estop 
him  from  afterwards  asserting  it. — Hopper,  adrn'r,  v.  McWIiorter,    229 

4.  Where  a  bill  of  exchange,  accepted  by  a  firm  and  endorsed  in  the 
name  of  the  payee,  is,  before  its  maturity,  put  in  circulation  by  one 
of  the  partners,  his  act  is  to  be  considered  the  act  of  his  co-partners, 
and  estops  them,  when  sued  on  the  bill,  from  denying  the  genuine- 
ness of  the  endorsement. — Sprague  ^  Winston  v.  Zunts,  382 

5.  Where  a  party  surrenders  the  possession  of  personal  property  to  an 
administrator  as  assets  of  the  estate,  and  without  objection  suffers  it 
to  be  distributed  as  such  under  an  order  of  the  Orphans'  Court,  he  is 
estopped  as  against  the  administrator,  from  afterwards  asserting  a 
claim  to  the  property ;  and  whether  such  surrender  was  on  the  de- 
mand of  the  administrator  or  voluntary,  or  whether  the  administrator 


INDEX.  867 

ESTOPPEL— CONTINUED. 

had  previously  regarded  the  property  as  assets  and  returned  it  in  his 
inventory,  or  not,  can  make  no  difference. — Pool  v.  HarrisoTi,        514 

6.  A  party  cannot  be  allowed  to  go  behind  an  estoppel  and  insist  upon 
the  validity  of  the  claim  on  which  the  estoppel  operates.— J6.      515 

7.  A  bona  fide  pnrchaser  from  one,  who  has  made  a  previous  convey- 
ance of  the  property,  by  deed  fraudulent  and  void  as  to  creditors  or 
subseqnent  purchasers,  is  not  estopped  by  the  prior  deed,  although  it 
may  contain  full  covenants  of  warranty.— SYoArfs  v.  Jones,  734 

8.  Acts  m  pais,  subsequent  to  the  execution  of  a  deed  for  land,  cannot 
estop  the  grantee,  in  a  court  of  law,  from  asserting  his  title.  The 
fraud,  which,  at  law,  will  vacate  the  deed,  mnst  relate  to  its  execu- 
tion, lb. 
See  Executors  and  Administrators,  17. 

Trustees,  2,  3. 

EVIDENCE. 

I. — ADMISSIBILITY   AND   RELEVANCY. 

1.  The  original  inventory  and  appraisement  returned  by  an  adminis- 
trator to  the  Orphans'  Court,  if  it  has  not  been  recorded,  is  admissible 
in  evidence  as  a  part  of  the  res  nesla  to  show  the  character  in  which 
the  administrator  held  possession  of  a  particular  chattel  mentioued 
in  them,  but  for  no  other  purpose. —  Calvert  v.  Marlow,  67 

2.  'The  declarations  of  a  party  are  not  evidence  for  himself,  unless  they 
constitute  a  part  of  the  res  gesta. — Martin,  ex'r,  v.  Williams,  adm'r,  190 

3.  Where  the  acts  of  parties  to  a  transaction  are  evidence  against  third 
persons,  their  declarations,  if  they  are  so  inseparably  connected  with 
the  acts  as  to  constitute  a  part  of  the  res  gesta,  are  also  admissible. 
Robertson  v.  Smith,  220 

4.  Where  parties  contract  in  reference  to  a  growing  crop  of  cotton, 
without  saying  any  thing  as  to  quality,  it  is  to  be  infered  that  they 
intend  it  to  be  of  the  quality  usually  produced  in  the  region  of  cotm- 
try  in  which  it  is  grown.  Evidence,  therefore,  which  tends  to  show 
that  the  cotton  tendered,  in  compliance  with  the  contract,  corres- 
ponds in  quality  with  the  average  crops  of  the  neighborhood,  is  not 
irrelevant. — Davis  v.  Adams,  265 

5.  In  a  contest  between  an  existing  creditor  and  a  purchaser  from  the 
debtor,  the  declarations  or  statements  of  the  latter  are  not  admissible 
to  prove  the  consideration  of  the  purchase.— i/ooper  v.  Edirarils,  280 

6.  The  admissibility  in  evidence  of  what  a  deceased  witness  swore  on 
a  former  trial  does  not  depend  on  the  nominal  identity  of  the  parties. 
It  is  sufficient,  if  the  second  trial,  in  reference  to  the  same  subject 
matter,  is  between  those,  who  represent  the  parties  to  the  first  by 
privity  in  blood  or  estate. — Clealnnd  v.  Huey  et  o/.,  adm'rs,  343 

7.  Where  it  is  a  question  before  the  jnry,  whether  the  note  sued  on  is 
the  note  of  the  defendant,  or  cf  a  third  person,  the  fact  that  the  plain- 
tiff had  sued  and  recovered  judgment  on  the  note  ngninst  such  third 
person,  is  not  irrelevant,  bttt  is  a  circumstance  proper  for  the  consid- 
eration of  the  jury.  lb. 

8.  Where  a  written  instrument  is  so  connected  with  the  declarations  of 
a  party,  that  tliey  cannot  be  fully  understood  without  it,  proof  of  its 
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execution  is  not  a  pre-requisite  to  its  admissibility  in  evicleuce,  in 
connection  with  and  as'lexplanatdry  of  the  declarations. — Mims^  Ex'rs 
V.  Sturlevant,  359 

9.  M.  or  his  wife,  both  b^ng  present,  handed  a  paper  to  the  witness, 
saying,  "there  is  a  deed  I  intended  for  my  daughter  P."  The  witness 
read  tlie  paper  and  returned  it  to  M.,  and  when  examined  as  to  its 
contents  could  only  recollect  the  words,  "I  give  to  my  daughter  P. 
my  negro  woman  Penny,  and  to  the  heirs  of  her  botly."  Held — 
That  this,  though  not  of  the  most  satisfactory  character,  was  evi- 

.  tlence  sufficient,  both  of  the  execution  and  contents  of  the  deed,  to 
go  to  the  jury,  especially  as  it  was  shown  that  the  deed  coidd  not  be 
found,  and  that  the  opposite  party,  in  whose  possession  it  was  jire- 
sumed  to  be,  had  been  notified  to  produce  it,  and  had  failed  to  do 
so.  lb. 

JO.  Where,  on  the  trial  of  the  issue,  whether  W."  is  indebted  to  T.,  it  is 
shown  that  W.  agreed,  if  T.  would  go  to  Mississippi  and  take  three 
slaves,  and  deliver  them  to  him  in  Mobile,  he  would  give  him  one  of 
them,  or  a  sum  equal  to  one-third  the  value  of  the  three,  and  that  T., 
iu  pursuance  of  tlw  contract,  went  to  Mississippi  «nd  brought  and 
delivered  two  of  the  slaves  to  W.,  and  rtiat  W.  with  the  assistance  of 
T.,  afterwards  obtained  possession  of  the  third,  proof  that  W.  subse- 
quently filed  a  bill  against  McR>,  Z.,  and  L.,  for  the  recovery  of  said 
slaves,  and  compromised  the  suit  by  receiving  from  them  §1800,  is 
not  irrelevant-,  as  it  tends  to  show  that  the  slaves  were  the  property 
of  VV.  and  under  his  control,  and  that  he  had  disposed  of  them  as  bis 
own — and  also  to  show  an  election  on  the  part  of  W,,  if  any  thing 
was  due  to  T.,  to  pay  him  in  money,  rather  than  in  one  of  the 
slaves. —  Wolfe  v.  Parham.  442 

11.  The  protest  of  a  foreign  bill,  being  by  the  universal  custom  of  mer- 
chants ;3?-«/na/uae  evidence  of  its  dishonor,  is  also  evidence,  when  the 
demand  is  made  of  an  agent,  to  prove  the  fact  of  an  agency. — FkiiUps 
V.  Poindcxter,  57!» 

12.  Where  the  subscribing  witness  to  a  written  instrument  resides  be- 
yond the  limits  of  the  State,  it  is  admissible  in  evidence  upon  .proof 
of  such  witness'  signature. — Foote  ^  Wife  v.  Cobb.,  586 

13.  The  acts  of  the  donor  subsequent  to  the  execution  of  a  deed  of  gift, 
ottier  than  a  sale  of  the  property  to  a  bona  fide  purchaser  for  valuable 
consideration  without  notice,  are  not  admissible  evidence  to  prove  it 
fraudulent.  lb, 

14.  The  absence  of  a  party  from  the  State  cannot  be  proved  by  general 
reputation.— r/t^  State  Bank  v.  Seawell^  616 

15.  Where  the  shci  iff  of  one  county  levies  an  execution  issuing  from 
another  on  personal  property,  to  which  a  claim  is  interposed,  the 
copy  of  the  execution,  returned  by  him  to  the  Circuit  Court  of  the 
county  in  which  the  levy  is  made,  is  admissible  in  evidence,  without 
other  proof  than  that  which  the  return  affords. — Lanier  v.  The  Br. 
Bank  at  Montgomery,  625 

16.  Wiiere,  on  a  trial  of  the  right  of  property,  the  question  at  issue  is 
whether  the  property  in  controversy  was  purchased  and  paid  for  with 
the  funds  of  the  defendant  in  execution,  it  is  admissible  to  prove,  as 
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a  circumstance  from  which  an  inference  may  be  drawn,  that  a  note, 
which  had  belonged  to  the  defendant,  was  found,  after  the  death  of 
the  vendor,  in  the  hands  of  his  executors.  Jb. 

17.  Where  part  of  a  transaction  has  been  elicited  from  a  witness  on  the 
direct  examination,  the  opposite  party  has  the  right,  on  the  cross  ex- 
amination, to  enquire  into  all  the  fsMJts  and  cij^cumstances  connected 
witli  Uj  although  they  uiig;ht  iiAt  be  admissible  as  independent  testi* 
mony.  lb. 

18  The  endorsement  of  a  levy  on  an  execution  by  the  sheriff  or  his 
deputy,  being  an  act  required  by  law,  is  to  be  considered  as  true,  until 
impeached,  and  is  admissible  in  evidence,  without  proof  of  the  hand- 
writing of  the  officer.— Barron,  yir/rn'r,  v.  Tart,  668 

19:  That  a  person  never  had  a  title  or  color  of  title  to  a  particular  article 
of  property  is  not  a  legal  coiiclusion,  but^the  negation  of  every  fact 
that  would  constitute  a  title,  and  as  such  is  admissible  evideuce.-r- 
Norton  ^  Wife  v.  LMon,  690 

20.  In  criminal  cases,  evidence  of  previous  good  character  is  proper 
for  the  consideration  of  the  jury,  not  only  where  a  doubt  exists  upon 
tlie  other  proof,  but  even  to  generate  a  doubt  as  to  the  guilt  of  the  ac- 
cused.— Fdix.  a  slave,  v.  The  State,  720 

W .  On  the  trial  of  an  indictment,  frained  in  conformity  with  the  pro- 
visions of  the  18th  section  of  the  4th  chapter  of  the  Penal  Code,  it  is 
competent  to  prove  that  the  property  described  was  stolen  by  the  ac- 
cu.5ed  in  another  State  and  brought  by  bim  into  this. ~3iun«y  v.  The 
State,  727 

ii.  Where  in  an  action  oicrim.  con.,  a  witness  testifies  that  he  saw  the 
defendant  at  the  plaiutifTs  house,  iu  company  with  the  wife  of  the 
Iattcr„his  opinion  as  to  the  purpose  for  which  he  was  there  is  not 
adniissU)le  as  evidence.— Cost's  Adm'r  v.  Wlrtfield,  738 

43.  Where,  in  an  action  to  recover  the  purchase  money  of  three  slavey 
.sold  by  the  plaintiff  to  the  defendant,  issue  is  joined  on  the  plea  of 
Ceulure  of  consideration,  proof  that  the  plaintiff  had  offered  thei?ii  within 
twelve  months  immediately  preceding  the  sale,  at  tlu^e  hundred  and 
fifty  dollars  less  than  he  sold  them  for  to  the  defendant,  is  relevant,  as 
ill  some  degree  conducing  to  show,  especially  in  connection  with 
otker  evidence,  that  one  of  the  slaves  was  unsound  at  the  time  of 
the  m)v.— Rowland  v.  Waiker,  749 

54.  The  declarations  of  a  slave,  when  sick,  relative  to  the  symptoms 
and  nature  of  tlie  disease  under  which  he  is  laboring,  whether  mad© 
to  a  physician  or  other  person,  are  admissible  as  original  evidence,  lb. 

25.  The  deposition  of  a  witness,  taken  in  a  former  suit,  is  admissible  in 
evidence,  after  his  removal  from  the  State,  iu  a  subsequent  suit  be- 
tween the  same  parties  or  their  privies,  touching  the  same  eubjeot 
matter,  although  the  issues  involved  iu  the  two  suits  may  not  be 
identical.— Long',  Admr,  v.  Davis,  801 

26.  Proof  of  a  parol  contemporaneous  agreement  is  admissible  to  show 
the  consideration  of  a  note,  but  not  to  vary  its  legal  effect.  lb. 

27.  Where  the  question  at  issue  is  whether  or  not  the  gift  of  a  slave  had 
been  perfected  before  the  marriage  of  the  donee,  the  fact  that  the  donor 
was  opposed  to  ilic  marriage  is  wholly  irrelevant. -Pcjtj/  \. Graham.  82iJ 
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^28.  Tlie  opinion  of  a  witness  as  to  what  the  facts  prove  is  not  admis- 
sible.    It  is  the  province  of  tlie  jury  aloue  to  draw  conclusions,      lb. 

29.  The  declarations  of  the  wife,  in  reference  to  the  title  of  a  slave,  over 

which  she  is  merely  exercising  control  as  a  domestic  in  the  family, 

,  are  not  admissible  against  the  husband.  lb. 

II,    BEST    AND   SECONDARY. 

3(k  Secondary  evidence  of  the  contents  of  a  writing  is  not  admissible, 
unless  the  absence  of  the  writing  hsetf  is  first  accounted  ioi.—  Wiswall 
V,  Knevah,  Hall  (f  Townsetid,  65 

31.  The  ex  parte  statements  or  declarations  of  a  third  person  are  not  ad- 
missible evidence  in  proof  of  the  fact  to  which  they  relate.  lb. 

32.  The  parol  admissions  of  a  party,  made  out  of  court,  are  not  admis- 
sible to  prove  the  contents  of  a  judgment,  rendered  against  him  by 
a  justice  of  the  peace,  and  the  proceedings  connected  therewith,  un- 
less it  be  shown  that  the  higher  and  better  evidence  cannot  be  pro- 
duced.— Ware  v.  Roberson,  105 

33.  Parol  evidence  is  inadmissible  to  prove  the  sheriff's  return  on  an 
execution,  unless  the  absence  of  the  higher  evidence  is  fii'st  accounted 
for. — McDade  et  a/.,  Adin^rs,  v.  Mead,  use,  Sfc,  2,14 

34.  When  a  witness  states  that  "  the  contract"  (of  which  he  was  testify- 
ing) was  evidenced  by  a  promissory  note,  he  must  be  understood  to 
mean  the  entire  contract,  and  parol  evidence  is  not  admissible  to 
prove  any  of  its  terms,  unless  the  absence  of  the  note  is  first  accounted 
for. — Hooks  V.  Smith,  et.  al.,  338 

35.  The  books  of  a  notary  public,  in  which  he  keeps  the  minutes  of  his 
.    official  proceedings,  are  regarded  as  public  record.'?,  and  the  protest 

registered  therein  being  the  true  and  only  original  protest,  a  certified 
copy  from  it  is  admissible  in  evidence. •^-Phillips  v.  Poitidexter,        679 

36.  Where  it  does  not  appear  that  the  final  record  has  been  made  up, 
the  original  papers  in  the  cause  are  admissible  in  evidence.™J3ajTaH., 
Adnir,  v.  Tart,  668 

III.    WEIGHT   AND    BURDEN   OF   PROOF. 

37.  Where  the  executor  or  administrator  on  final  settlement  claims 
credit  for  the  payment  by  him  of  an  account  against  his  decedent,  the 
mere  production  of  a  receipt,  purporting  to  be  signed  by  the  creditor, 
without  proof  of  the  signature  or  the  validity  of  the  debt,  is  insufficient 
to  authorise  the  allowance  of  the  credit.— Gawft^  ^  Wife  v.  Tucker's 
Executors,  27 

33.  Proof  that  would  be  sufficient  to  charge  the  executor  or  adminis- 
trator, in  a  suit  against  him,  with  the  payment  of  a  demand  against 
his  decedent,  is  sufficient  to  support  his  claim  to  such  payment  as  a 
credit.  lb. 

39.  Where  one  hires  a  slave  for  a  limited  time,  and  fails  at  the  expira- 
tion of  the  term  to  re-deliver  him  to  the  owner,  he  is  prima  facie  liable 
for  his  value;  but  if  it  be  shown  that  the  slave  has  died  during  the 
term  for  \vhich  he  was  hired,  it  devolves  on  the  owner  to  show  that 
the  death  resulted  from  a  violation  of  duty  on  the  part  of  the  hirer.— 
Wilkinson  v.  Moseleyy  ,  288 
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40.  In  an  action  to  recover  the  value  of  a  slave,  hired  as  a  servant  an  a 
certain  steamboat,  and  alleged  to  have  been  lost  by  reason  of  a  breach 
of  the  contract  on  the  part  of  the  hirer,  the  fact  that  the  boat,  before 
and  at  the  time  of  the  hiringr,  was  running  as  a  regular  packet  ou  the 
line  between  Mobile  and  New  Orleans  and  was  advertised  in  the- 
newspapers  as  such,  in  the  absence  of  proof  of  an  express  contract, 
is  not  conclusive  evidence  of  a  contract  that  the  boat  should  run  on 
that  line,  and  not  elsewhere,  during  the  term  of  hiring,  but  is  a  cir- 
■Qumsiance  merely,  to  be  considered  by  the  jury,  in  connection  with 
the  other  testimony,  for  the  purpose  of  ascertaining  what  the  real 
contract  was.— JJfj/ers  v.  Gilbert,  467 

IV.    PAROL   EVIDENCE. 

41.  Where  a  bond  or  no^e  fails  to  designate  the  place  of  payment,  parol 
evidence  is  inadmissible  to  show  that  it  was,  by  agreement  betweea 
the  parties,  to  be  paid  at  a  place  different  from  that  of  the  contract  — 
Moore  ^  Jones,  Adm'rs,  tfc,  v.  Davidson,  209 

42.  As  a  general  rule,  parol  evidence  is  not  admissible  to  add  to,  vary 
or  explain  a  written  instrument,  but  if  a  material  part  has  been  in- 
serted by  the  fraud  of  one  of  the  parties,  this  furnishes  an  exceptioa 
to  the  rule,  and  parol  proof  is  admissible  at  law  to  establish  the  fact.— 
Wa-ldeU  v.  Glassell,  561 

43.  On  a  motion  to  quash  an  execution,  it  i.i  not  admissible  to  prove  a 
mistake  in  the  judgment,  as  to  the  name  of  one  of  the  parties  by 
whom  it  was  confessed,  so  as  to  make  it  support  the  execution:  but 
euch  mistake  can  only  be  corrected,  if  at  all,  by  a  direct  proceeding 
for  that  purpose. — Skortefs  Adn^r  v.  Mims,  et  ah.  635 

Y.  RES  GEsra:. 

44.  The  declarations  of  one  in  possession  of  personal  property,  that 
he  holds  it  not  in  his  own  right,  but  as  the  property  of  another,  are 
admissible  in  evidence  as  part  of  the  res  gesioe. — Brazier  ff  Co.  v. 
BvrU  201 

45.  So  also,  if  cotton  be  delivered  by  M.  to  C,  proof  that  C,  upon  the 
receipt,  and  whilst  in  posssession  of  the  cotton,  marked  the  bales  wiih 
the  initials  of  B's  name,  is,  for  the  same  reason,  admissible  to  show 
that  C.  held  it  as  the  property  ol  B.,  and  as  his  bailee.  16.. 

46.  The  declarations  of  a  party,  in  possession  of  personal  property,  are 
admissible  to  prove  that  he  claimed  the  property  as  his  own.— C/en- 
land  V.  Huey,  et  al.,  Adm'rs,  343 

47.  The  declarations  of  a  third  person,  whilst  in  the  possession  of  pro- 
perty, explanatory  of  the  nature  of  the  possession,  are  admissible  in 
evidence  as  part  of  the  res  gcxta. — Perry  v.  Graham,  822 

48.  But  such  declarations  cannot  be  admitted  for  the  purpose  of  proving 
the  manner  in  which  the  title  was  acquired.  lb. 

See  Adverse  Possession,  2. 
Crlminai.  Law,  8,  9, 
Estoppel,  Ubique. 
Malicious  PROs^cuxio^t.  1)  2' 
4,^    Slander,  1,  2.  . 
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EXCEPTIONS,  BILL  OF. 

1.  A  bill  of  exceptions  is  to  be  construed  most  strongly  against  the 
parry  excepting. — Perminterv.  Kelly,  716 

2.  The  act  of  the  20th  December  1844,  requiring  the  judge  of  the  court 
below  to  note  on  bills  of  exceptions  the  true  date,  was  intended  merely 
to  furnish  evidence  of  the  fact  that  they  were  signed  during  the  term, 
and  not  to  render  them  unavailing,  though  the  date  should  not  appear 
xipon  them,  if  it  is  shown  by  other  parts  of  the  record  that  they  were 
actually  signed  during  the  term. — Coafs  Adi/i'r  v.  Whilfield.  738 

3.  Although  It  is  not  indispensable  that  the  time  when  a  bill  of  excep- 
tions is  sigued-shonld  appear  by  an  entry  on  the  minutes  of  the  term, 
yet  the  record  of  the  suit  is  more  perfect  with  such  entry,  and  if  made, 
it  will  be  looked  to  by  this  court,  in  the  absence  of  a  date  on  the  bill 
ofexcepciouSjaseyidence  that  such  bill  was  signed  during  the  term.  Ih. 

EXECUTION,  PROPERTY  EXEMPT  FI^OM. 

1.  Where  a  debtor  is  possessed  of, a  pair. of  work  oxen  and  two  horses, 
he  has  the  right,  under  the  statute  exempting  certain  articles  from 
execution,  to  elect  whether  he  will  retain  the  ox^n,  or  oue^and  which 
of  the  horses,  for  the  use  of  his  fan^ily. — Ross  v.  Hannah,  125 

2.  Although  in  such  case,  the  right  may  be  waived  by  express  decla- 
rations, or  unequivocal  acts — as  for  instance,  the  refusal  of  the  debtor 
to  make  the  elestion,  when  lequired  to  do  so, — it  cannot  be  divested  ♦ 
by  the  mere  levy  of  an  execution  oa  one  particular  article  of  the  pro- 
perty; but  the  debtor,  notwithstanding,  may,  at  any  time  before  the 
sale,  elect  to  retain  the  article  levied  on,  without  tendering  to  the  of- 
ficev  those,  which  he  had  omitted  to  seize  under  the  execution,     lb. 

3.  If,  however,  after  the  levy  and  before  thf  sale,  the  debtor  should  put 
tl^e  articles  not. levied  on  out  of  the  officer's  w^ay,  this  would  amount, 
to  an  election  to  retain  them,  and  determine  the  right.  Jb. 

EXECUTION,  WRIT  OF. 

1.  The  amendment;  of  an  execution,  by  striking  out  the  name  of  a  per  . 
son,  not  a  party  to  the  judgment,  and  which  name  had  been  impro- 
perly inserted  in  the  execution,  does  pot  afTect  its  lien. — Andress  v. 
Roberts,  387 

2.  The  delivery  of  an  execution  to  a  Bank  Marshal.  appointeJ  under 
the  act  of  1843,  whilst  that  act  was  in  force,  created  a  lien  on  the 
goods  of  the  defendant,  co-extensive  with  the  limits  of  the  State. — 
(Dargan,  C.  J.,  dissenting.)  lb. 

3.  Where  an  execution,  on  its  facCj  is  returnable  at  a  time  anterior  to 
the  term,  to  which  by  law  it  should  have  been  made  returnable,  it 
may  be  amended,  but  until  amended,  the  securities  of  tiie  deputy 
sheriff  or  deputy  bank  marshal  are  not  liable  for  money  collected  ou 
it  by  such  deputy  after  the  day  on  which  it  was  on  its  face  returna- 
ble, and  which  he  has  failed  to  payover.-(DARGAN,C.  J.,  dissenting.) 
Farward  et  al.  v.  Marsh,  645 

4.  A  judgment,  not  absolutely  void,  cannot  be  collaterally  impeached, 
and  until  set  aside  in  a  direct  proceeding,  an  execution  may  properly 
issue  upon  it. — Barron,  adi/i'r,  v.  Tart,  66S 
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5.  The  stature  aiitlioris'mg  the  widow  to  retain  the  possession  of  the 
(JvvelJiujj  house,  in  which  her  hnsliand  most  usually  dwelt  next  be- 
fore his  death.,  and  the  plantation  thereunto  belonging,  until  her  dower 
is  assigned  her,  does  not  invest  l^er  with  such  a  legal  title  therein  as 
can  be  sold  under  execution  at  law.— JQoe  e:f  dem.  Cooi  if  Hardy  v. 
Webb,  810 

See  Action.  5.  ^  " 

execdtors  isd  administrators,  9. 

Notice,  2, 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  executor  or  administrator,  as  fespects  the  personal  estate  of  the 
decea.sed,  is  the  only  representative  that  the  law  will  regard,  and  his 
rights  as  to  such  are  exclusive. — Beattie,adfn.r,v,  Aberaombie  et  ah.,  9 

2.  The  acts  of  an  executor  or  administrator  may  be  questioned  in  equity 
by  a  legatee,  di.stributee,  or  other  person  having  an  interest,  but  it 
must  be  done  upon  appropriate  allegations  in  the  pleadings.  lb. 

3.  Where  joint  debtors  of  an  estate  reside  in  different  jurisdictii)ns,  an 
administrator  in  .either  may  effectually  settle  and  release  the  demand 
as  against  all  of  them.  lb. 

4.  Where  an  executor  or  administrator  receives  depreciated  currency 
in  payment  for  property  of  the  estate  sold  by  him.  and  passes  it  oft 
at  par  in  discharge  of  its  debts,  he  will  not  be  chargeable  with  the 
diUerence  in  value  of  specie  and  tlie  currency  so  received. —  Gaunt  if 
Wife  V.  Tucker's  Ex'rs,  23 

5.  The  dissent  of  the  widow  front  the  will  of  her  deceased  husband 
docs  not  affect  a  power  of  sale  given  by  it  to  the  executors,  for  the 
purpose  of  paying  the  debts  of  the  estate.  lb. 

6.  Under  the  act  of  1S21.  the  administrator  dc  bonis  non  is  the  proper 
party  to  revive  a  judgment  recovered  by  the  first  administrator  as 
such,  he  baring  died  after  its  recovery.— I>uji«iH,tK/w'r,  v.  Hargrove 
et  als.,  77 

7.  An  administrator  cannot  be  po^)p^lled  to  make  distribution  of  the 
estate  within  eighteen  months  alter  grant  of  administration,  unlets 
tlie  estate  \ms  been  rei)orteJ  solypnt  Whether,  if  such  report  has 
been  madp,  distribution  will  be  decreed — QttRE? — Williamson  if 
Wife  v.  Mason,  adm'x,  ifc.  87 

8.  If  an  administratrix  marries  pending  a  suit  against  her  as  such,  the 
plaintiff  may  proceed  to  jndgm(;|i^  without  making  the  husband  a 
party.— flo6*.  adrn'r.  v.  Frowner  fy  W^/e,  89 

9.  The  marriage  of  an  administratrix  docs  not  divest  her  of  the  title  to 
the  assets  of  the  estate,  but  they  remain  subject,  notwithstanding  the 
coverture,  to  be  .seized  and  sold  utuler  execution  against  her  in  her 
representative  character.  lb. 

10.  The  power  confeied  by  tlie  .stiitute  on  executors  and  administrators 
to  rent  the  real  estate  of  the  decedent  is  a  special  power,  and  must  be 
executed  in  the  manner  pointed  out  in  the  act.  To  entiUe  an  admin- 
istrator, therefore,  to  the  rents  as  assets  of  the  estate,  it  is  essential 
that  tlie  laud  should  be  rented  at  public  outcry.— Maiiin,  ecV,  v.  1^/7- 
liams,  adm'r,  190 

47 
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EXECUTORS  AND  ADMINISTRATORS— continued. 

m.  A  jiitlgmeiit  having  been  rendered  against  W.,  as  administrator,  in 
a  justice's  court,  he  appealed  to  the  Circuit  Court.  After  the  case 
reached  the  Circuit  Court,  tlie  resignation  of  W.  was  suggested,  but 
by  wliom  the  record  fails  to  disclose,  and  sc/rc /ac/os  was  awarded 
against  the  administrator  de  brmis  ncm,  without  his  being  named.  The 
clerk  thereupon  issued  a  set.  fa.  against  B.  as  the  administrator  de 
bo7iis  iwn,  who  came  in  and  demurred  to  it,  and  his  demurrer  was 
sustained.  W.,  appearing  by  attorney,  and  interposing  no  defence, 
judgment  nil  drdt  was  then  rendered  against  him.  Held,  That  W. 
was  not  discharged,  but  was  still  a  party  to  the  suit,  and  properly 
proceeded  against  as  such. —  Wiiliermglon,  adm'r,  v.  Brantley,  1^7 

12.  Tlie  final  settlement  of  his  administration  by  an  administrator  de 
bonis  non,  without  a  discharge  from  the  trust,  does  not  divert  him  of 
the  power  to  call  upon  the  former  administrator  for  a  settlement  of 
his  account.e. — Simmcms,  adrn'r,  v.  Price,  advfCr,  405 

13.  If  a  party  die  in  po-ssession  of  goods,  and  they'come  into  the  hands 
of  his  administrator,  the  title  is  changed,  and  a  factor,  who  may  af- 
terwards receive  the  goovis  from  the  administrator,  cannot  hold  them 
or  their  proceeds,  on  account  of  advances  made  to  the  deceased  ia 
his  life-time,  without  the  assent  of  the  administrator. — Swilley  §'  Riley 
V.  Lyon  tf  Baker,  552 

14.  Where  an  administrator  sells  property,  which  has  come  into  his 
hands  as  assets  of  the  e.state,  in  conformity  with  the  requirements  of 
the  statute,  the  purchaser,  \n  the  absence  of  a  warranty,  express  or 
implied,  and  of  fraud,  either  in  representation  or  concealment,  cannot 
resist  the  payment  of  tile  purchase  money,  on  the  ground,  that  he 
has  been  dispossessed  of  the  property  since  the  sale,  under  a  title, 
paramount  to  tliut  of  the  intestate,  and  of  which  he  had  notice  at  the 
time  of  his  purchase.— Poo/,  adm'r,  v.  Uodnetl  Sf  Hays,  752 

15.  Nor,  in  such  case,  can  the  right  of  the  administrator  to  recover  be 
affected  by  the  fact,  that  the  holder  of  the  superior  title  was  jiresent 
at  the  sale  and  made  statements  which  induced  the  purchase,  it  not 
appearing  that  there  was  any  collusion  between  him  and  the  admin- 
istrator.--i&.  753 

16.  If  an  administrator  or  executor, having  no  authority  to  Jo  so.  either 
by  order  of  the  Orphans' Court,  or  the  will,  sell  the  property  at  pri- 
vate .sale,  the  sale  is  illegal  and  void  as  to  the  distributees  and  cred- 
itors of  the  estate. — (Dakgan,  C.  J.— dissenting,  and  holding  that  the 
sale  is  voidable  merely,  and  is  to  be  treated  as  valid  until  avoided  by 
tliem.) — Hopper,  adm'r,  v.  Steele,  828 

17.  But  the  administrator  or  executor,  who  makes  such  a  sale, "being 
m  pari  delicto,  is  estopped  from  denying  its  validity,  and  cannot  there- 
fore, maintain  an  action  for  the  recover)'  of  the  property.  lb. 

18.  The  sale,  being  void  as  to  the  distribmees  and  creditors,  and  ope- 
rating merely  as  an  estojipel  upon  the  administrator  or  executor,  who 
made  it,  it  follows  that  the  title  to  the  property  is  not  thereby  changed, 
and  that  when  a  party,  capable  of  suing,  succeeds  to  the  administra- 
tion, the  right  of  action  immediately  attaches  in  him,  and  he  may 
recover  the  property  from  the  purchaser  or  one  claiming  under  him. 

■     (Dargan,  C.  J.,  dissenting.)  lb. 


INDEX.  875 

EXECUTORS  AND  ADMINISTRATORS— continued. 

19.  la  such  case,  there  being  no  right  of  action  in  any  one  during  the 
continuance  of  such  administrators  or  executor's  term  of  office,  the 
statute  of  limitations  does  not  begin  to  run  until  the  appoinment  of 
his  successor.  lb. 

See  Discontinuance,  1.  '  «  f 

Estates  of  Deceased  Pjersoxs. 
Estoppel,  3. 
Evidence,  38,  39. 
Husband  and  Wife,  2. 
Partners  and  Partnership,  1. 
Pleading  at  Law,   5.  , 

EXECUTORY  DEVISE.  * 

1.  Where  a  testator  bequeathes  personal  property  to  his  daughter  aud 
the  heirs  of  her  body,  aud  if  she  die  "  without  leaving  lawful  issue 
from  her  body,"'  then  over,  the  word,  leaving,  limits  the  meaning  of 
of  the  words,  issue  from  her  body,  to  issue  living  at  her  death,  and  the 
hniitation  over  is  good  as  an  executory  devise.  Aud,  since  estates 
tail  have  been  abolished  in  this  State,  the  same  rule  of  construction 
should  be  applied  to  devises  of  real  property.— (Per  Dargan,  C.  J., 
the  court  expressing  no  opinion  on  either  poinl.)—Flm7i  v.  Da- 
vis et  al.  132 

2.  Where  a  devise  over  is  of  all  the  estate,  which  the  first  devisee  "  may 
die  possessed  of,  or  entitled  to,  both  real  and  percoual,  under  and  by 
virtue  of  my  will,''  the  words,  tnay  die  pos'iessed  of,  or  entdled  to,  ifc, 
must  be  understood  as  limiting  the  remainder  to  so  much  as  the 
first  devisee  may  leave  undisposed  of  at  his  death,  aud  iiis  absolute 
right  to  dispose  of  the  property  is  therefore  necessarily  impheJ. — 
(Per  the  Court — Dargan,  C.  J  ,  dissenting-.)  lb. 

3.  When  by  tlie  terms  of  a  will  the  first  devisee  is  given  the  absolute 
right  to  dispose  of  the  property,  a  lunitation  over  of  so  much  as  he 
may  leave  undisposed  of  at  his  death,  is  void  for  repugnancy.        lb. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  By  going  to  trial  in  a  proceeding  for  a  forcible  and  unlawful  detainer 
without  objection  to  the  complaint,  defects  of  form  are  cured  and 
cannot  be  insisted  on  in  this  cown.—Midlock  v.  Thompson  et  al.,    600 

2.  An  allegation  that  the  defendant  "forcibly  and  unlawfully  detains 
and  keeps  possession"  of  the  premises,  "detaining  and  hohling  the 
same  by  such  words,  circumstances,  or  actings,  as  have  a  natural 
tendency  to  excite  fear  and  apprehension  of  danger,"  is  a  sutfioieut 
allegation,  under  the  statute,  of  a  forcible  detainer.  lb. 

3.  Neither  is  the  mere  refusal  of  the  defendant  to  deliver  possession  of 
the  premises,  when  demanded,  nor  his  declaration  to  a  third  person 
that  he  had  gotten  pusses.sion  of  property  which  was  his  own,  and 
he  intended  to  hold  it  if  he  could,  sutficient  evidence  of  force  to  sup- 
port the  complauit  fur  a  forcible  detainer .j  lb. 
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FORFEITURE. 

1 .  A  sale  by  one,  having  a  life  estate  in  a  chattel,  \ihich  purports  to 

convey  the  entire  title,  does  not  operate  as  a  forfeiture  of  the  life  es-t 

•  tate,  but  vests  it  in  his  vendee. — Jones'  Ex'rs  v.  Hoskins^  48ft 

FRAUDS,  STATUTE  OF. 

1.  A  promise  to  pay  the  debt  of  another  must  not  only  be  in  writing,, 
but  founded  on  a  legal  consideration,  otherwise  it  is  a.  nudum  padnniy 
and  cannot  be  enforced,  if 'the  want  of  consideration  be  shown. — 
Beall  ^  Co.  v.  R-dgeway,  117 

2.  One  to  whosn  another  is  liable  on  a  contract,  express  or  implied,, 
though  contingently,  is  a  creditor  from  the  time  the  liability  is  entered 
into,  within  the  meaning  of  the  Statute  of  13th  Ehzabeth.— jFoo^c  ^ 
W,fe  V.  Cobb,  586 

9.  Under  the  Statute  of  13th  Eliz.,  and  the  constmction  given  to  it  by 
the  English  Courts,  prior  to  the  14th  May  1776,  both  of  which  have 
been  adopted  in  the  State  ol  Georgia,  a  voluntary  deed  is  fraudulent 
as  against  existing  creditors  of  the  grantor,  although  no  actual  fraud 
was  intended.  lb. 

4.  A  deed,  containing  reservations  in  favor  of  the  grantor,  and  made 
with  the  intent  to  hinder  and  delay  his  creditors,  is  void. — Stokes  v. 
Jones,  734 

5.  L.,  being  largely  indebted,  and  having  taken  judgments,  that  had 
been  rendered  against  him,  to  the  Supieme  Court  for  delay  mereJy, 
executed  to  D.  a  deed  of  trust,  to  secure  the  payment  of  a  debt  of  one 
hundred  and  fifty  dollars  due  by  him  to  C,  and  to  indemnify  C.  and 
another  as  his  sureties  on  certain  debts,  some  of  which  were  due, 
and  others  running  to  malurity,  The  property  conveyed  was  of 
much  greater  %'alue  than  the  aggregate  of  the  debts  intended  to  be 
secured,  and  consisted  of  land,  slaves,  horses,  cattle,  cotton,  lumber,, 
hou.'-e-hold  and  kitchen  furniture,  and  a  stock  of  gootls,  together  with 
all  the  debts  due  the  grantor,  by  note  or  account,  and  amounting  to 
more  than  seven  thousand  dollars.  The  deed  provided  that  L.  should 
remain  in  possession  of  all  the  property,  both  real  and  personal,  in- 
cluding the  debts,  and  take  the  profits  thereof  to  his  own  use,  until 
default  should  be  made  in  the  payment  of  the  debt  due  to  C,  or  until, 
C.  and  his  co-surety  should  be  compelled  by  law  to  pay  any  of  the 
debts  for  which  they  were  bound,  upon  the  happening  of  either  of 
which  contingencies,  D.  was  authorised  to  r,ell  for  cash  all,  or  as 
much  of  the  property  as  might  be  sufficient,  first  giving  twelve 
months  notice  of  such  sale,  and  froxn  the  proceeds  to  pay  the  debt 
due  to  C,  or  such  part  thereof  as  remained  unpaid,  and  also  such 
sums  as  C.  and  his  co->surety,  or  either  of  them,  had  been  compelled 
to  pay,  and  the  surplus,  if  any,  after  defraying  the  expenses  incurred 
in  xhe  execution  of  the  trust,  was  to  be  paid  over  to  L.,  the  grantor. 
Held — That  the  deed,  as  against  the  creditors  of  L.,  is  fraudulent  and 
void  on  its  face. — Johnson  v.  Tkweatt,  741 

6.  The  simple  fact  of  marriage,  without  any  thing  further,  does  not 
constitute  the  husband,  within  the  meaning  of  the  Statute,  a  purcha- 
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set  of  property  held  by  his  wife  under  a  pretended  loan  for  three 
years,  without  demand,  &c.,  ou  the  part  of  the  lender. — Perry  v. 
Graliatti,  822 

See  CouaT  am»  Jury,  Province  or,  4, 
Deeds  or  T»csTs  !• 

GARNISHMENT  AND  GARNISHEE. 

1.  Where  a  garnishee  in  a  suit  commenced  by  attachment  answers 
and  admits  an  indebtedness  to  the  defendant,  the  mere  refusal  of  the 
court  to  grant  a  motion  for  judgment  on  the  answer,  made  by  the 
plaintiff  before  he  has  obtained  a  judgment  against  the  defendant, 
will  not  discharge  him. — Boslwick  If  Kirktarul  v.  Beach,  80 

2.  To  sustain  a  judgment  against  a  garnishee  it  is  not  necessary  thaf 
his  answer  should  appear  in  full  upon  the  record.  It  is  sufficient,  if 
the  fecord  sliows,  that  he  has  been  returned  summoned  I)y  the  pro- 
per officer,  that  a  judgment  has  been  rendered  against  the  defend- 
ant, and  that  he  admits  an  indebtedness  to  him,  which  could  be  re- 
covered in  an  action  of  debt,  or  indebitatus  assumpsit.  lb. 

3.  Whenever  a  garnishee  submits  to  answer,  or  when  the  suit  is  not 
terminated  liy  judgment  against  the  defendant,  the  garnishee  con- 
tinues before  thtjxiourt  for  the  ptiriTOse  of  receiving  its  judgment  njv 
on  his  answer.  26. 

GIFT. 

1 .  A  gift  by  deed  of  a  slave,  on  the  condition  that  tfee  donee  shall  eman- 
cipate him,  vests  the  title  absolutely  in  the  donee,  and  the  donor  can 
no  mor€  revoke  it,  than  he  could  a  gift,  to  which  WO  condirroa  was 
attached  .-^Guan!  ^  Wife  v.  Tucker's  Executors,  28 

2.  A  deed  of  gift,  although  it  has  not  been  recorded,  passes  tiie  title  to 
the  donee,  as  agamst  the  donor  and  his  rejiresentatives.  Ih. 

3.  A  father,  having  executed  a  deed  of  gift  for  a  slave  to  his  daughter, 
then  a  married  woman,  sent  the  slave  to  the  residence  of  licrself  and 
husband.  The  husband,  supposing  the  deed  to  create  a  separate 
estate  in  the  wife,  refused  to  permit  the  property  to  remain  on  his 
premises,  or  lo  have  any  thing  to  do  with  it.  The  wife  thereupon 
Bent  the  slave  back  to  her  father,  with  the  request  that  he  would  do 
the  best  he  could  for  her,  and  the  father,  on  its  return,  .stated  tliRt  he 
would  put  the  slave  to  work  and  account  to  his  daughter  for  it. — 
Held — That  there  is  nothing  in  these  circumstances  to  uiTect  the  va- 
lidity of  the  deed,  or  to  preclude  the  husband,  on  its  being  ascertained 
(hat  the  deed  did  not  create  a  separate  estate  in  the  wife,  from  as- 
serting his  right  unJer  it. — Mtin^  Ex'n  v.  Staiireant,  360 

GUARDIAN  AND  WARD. 

J.  When  an  Orphans'  Court  in  this  State,  in  the  rightful  exercise  of  in 
jurisdiction,  has  appointed  a  guardian  for  the  person  and  estate  of  a 
minor,  no  one  else  can  be  recognized  as  the  lawful  guardian,  whilst 
such  appointment  remains  unrevoked. — Dupree  v.  Perry,  34 

ft.  A  guardian  may  suUmt  for  his  ward,  aud  is  bouud  by  the  award  iu 
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the  ordinary  way,  in  which  one  man  is  bound,  who  binds  himself 
for  the  acts  of  another. — Strong  v.  Bermijcm.  169 

3.  A  guardian  cannot  maintain  case  or  trover  in  his  own  name  against 
tlie  hirer  of  a  slave,  belonginj;  to  his  ward,  and  whose  death  has  been 
caused  by  the  tortious  act  of  the  hirer,  although  the  conlra(  t  of  hir- 
ing was  made  with  the  guardian.  The  suit  should  be  in  the  name  of 
the  ward. — Hooks  v.  Smith,  et.  al.,  338 

-See  Bonds,  &c.,  2,  3. 
Notice,  1. 

Orphans'  CocnT,  2,  3,  4,  5. 
Trvstees,  2,  3, 

HUSBAND  AND  WIFE. 

1.  The  woj-ds,  "exclusively  to  her  and  the  heirs  of  her  body  forever," 
when  used  in  a  bequest  of  slaves  by  a  father  to  his  daughter,  then  a 
married  woman,  are  sufficient  to  exclude  the  marital  rights  of  the 
husband. — Gould  v.  Hill,  by  next  friend,  tfc.  84 

2.  The  husband  of  an  administratrix  is  liable  for  the  devastavit  of  the 
wife,  whether  committed  before  or  during  the  coverture,  if  his  lia- 
bility be  fixed  before  the  death  of  :he  wife. — JDobe,  adm'r,  v.  Frcwner 
tf  Wife,  8^ 

3.  The  personal  property  of  the  wife  in  possession  passes  to  her  hus- 
band by  the  marriage,  and  if  her  interest  be  that  of  a  tenant  in  com- 
mon with  others,  the  hnsband  becomes  a  tenant  in  common  in  her 
stead. — Hoppec,  adm'r,  v.  McWhorier,  229 

4.  A  married  woman  may.  with  the  assent  of  her  husband,  endorse  a 
bill  or  note  payable  to  her,  in  her  own  name,  and  confer  a  valid  title 
on  her  endorsee;  and  such  assent  may  be  presumed  from  circum- 
stances.— Roland  v.  Logan,  ex'r,  30,7 

5.  If  a  husband  permits  his  wife  to  fake  her  children  to  a  foreign  coun' 
try,  or  to  another  State,  of  which  he  never  becomes  a  resident,  and 
there  enter  into  business  for  their  snpport  and  maintenance,  and  by 

>her  industry,  she  acquires  rights  and  property,  to  v.hich  during  his 
life  he  has  asserted  no  claim,  his  assent,  that  she  should  act  as  a  feme 
sole,  and  as  such,  receive  payment  of  debts  contracted  with  and  due 
to  her,  and  endorse  bills  or  notes  acquired  by  her.  in  her  own  name, 
may  be  fairly  and  reasonably  presumed.  lb. 

6.  A  married  woman,  who.  having  separated  from  her  hu-^band  in  an- 
other State,  has  come  to  this  State,  and  by  her  industiy  has  for  seve- 
ral years  maintained  herself  and  her  children,  the  bus!  and  in  the 
meantime  continuing  to  reside  in  the  State  whence  she  came,  and 
asserting  no  claim  to  her  acqnisitions,  is  to  be  regarded  as  i\  feme  sole, 
and  may  by  endorsement  in  her  own  name  pass  the  title  to  a  bill  or 

'note  made  payable  to  her.  lb. 

7.  In  this  State,  a  married  woman,  with  the  assent  of  her  husband,  may 
make  a  valid  will  of  her  chvses  in  action,  in  his  favor. — (Parsons,  J., 
dissenting.)— JPitr/on  el  cl.  v.  Holly,  408 

8.  Married  women  are  not  embraced  by  the  statute  of  wills  of  1806, 
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(Clay's  Dig.  596,  §  1,)  and  could  nor,  by  virtue  of  that  statute,  make 
a  valid  devise  of  their  real  estate.—JSoicr  H  ul.  v.  Tlie  Heirs  of  Chas- 
tang,  417 

See  Chancery,  4,  27.  " 

Evidence,  29. 

Executors  and  Ad.hiniitrators,  8. 
Gift,  3. 

Lien,  1.  - 

Limitation,  &c.,  10,  11. 
Maliciol's  ProsecutioNj  2. 
Marriage,  1,  2. 
Pleading  at  Law.  5. 
Practice  at  Law,  4. 

INDICTMENT. 

1.  The  Act  of  1848,  havin?  presciibed  a  specific  and  different  penalty 
for  each  of  the  several  clas.ees  of  pedler?,  who  may  violate  its  pro- 
visions, an  indictment  under  it  must  designate  the  class  to  which  the- 
accused  belongs,  otherwise  no  judgment  can  be  rendered  upon  it.— 
Jlirschfelder  v.   The  State,  112' 

2.  Where  a  .«;tatute,  creating  an  offence,  describes  its  constituent.*,  an 
indictment  is  sufficient,  if  it  charge  the  offence  in  the  language  of  the 
act.— J?(7/rc  v.  The  State,  119 

3.  An  indictmeut,  therefcTJ,  nnder  the  statute,  for  refu.sing  to  testify 
before  the  grand  jury  in  reference  to  gaming,  is  good,  which  alleges 
the  issuance  of  a  summons  by  the  solicitor,  requiring  the  defendant 
to  appear  before  the  grand  jury  and  give  evidence  of  any  gaming, 
&3.,  its  service  by  the  sheriff,  the  appearance  of  the  defendant  in  ol;e- 
dience  to  its  mandate,  and  his  refusal  to  testify,  when  there.  16, 

4.  The  legal  sufficiency  of  an  indictmeut  qatuiot  be  tested  upon  de- 
murrer to  the  scire  facias  issued  on  a  forfeited  recognizance,  but  the 
defendant  .should  appear  and  answer  to  the  indictment  itself. —  7"te 
Slate  V.  Weaver  el  els.,  293 

5.  Where  a  specific  term  in  a  statute  is  followed  by  one  of  more  com- 
prehensive meaning,  an  indictment  for  the  offence,  designated  by  the 
more  definite  term,  mnst  be  equally  specific  in  charging  it. — Bvsh  tt 
al.  V.  T/u  State,  415. 

6.  The  time  when  the  coin,  of  which  a  counterfeit  is  uttered  and  pub- 
lished, was  current  by  law,  itsage  or  custom  in  this  State,  is  a  mate- 
rial ingredient  in  the  offence  denounced  by  our  statute,  and  should 
be  distiuclly  staled  in  the  indictment. — NidtoUon  v.  The  Stale,        529 

7.  In  an  iudictment  under  the  statute  for  an  assault  w^th  intent  to  mur- 
der, it  is  necessary  to  specify  the  acts,  v/hich  constitute  the  assault. 
Beatley  v.  Tlie  State,  535 

8.  The  statute  changing  the  punishment  of  an  as.sault,  when  accom- 
panied with  the  intent  to  murder,  does  not  create  a  new  offence.  The 
assault  should  therefore  bo  alleged  af  at  common  law,  with  the  ad- 
ditional averment  of  the  intent  with  which  it  was  committed.        lb- 

9.  Aa  ioilJctiueut  fur  au  act  which  was  a  inisdcmeuuor  at  the  common 
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law,  and  which  hy  the  penal  code  has  heen  made  a  felony,  need 
not  allege  that  tlie  act  was /e/oji;ou.«/y  done.— (See  Clay's  Dig.  442, 
?26.)  76. 

10.  Where  two  commit  a  joint  assault  with  intent  to  murder,  the  one 
with  a  knife  and  the  otlier  with  a  gun,  a  cotuit  in  the  indictment, 
"which  charges  them  jointly,  is  not  objectionahle  for  du])licity.— S/mw 
V.  The  State,  547 

11.  In  an  indictment  for  an  assault  with  intent  to  murdenby  shooting, 
it  is  not  necessary  to  allege  that  the  person  assaulted  was  within  the 
distance  to  which  the  gun  would  carry,  for  the  attempt  to  shoot  must 
have  been  coupled  with  the  ability  to  do  the  act,  or  it  would  not  have 
amounted  to  an  assault ;.  nor  is  it  necessary  to  allege  tfial  the  u  eapon 
charged  to  have  been  tised  was  a  deadhj  \\  eai^on.  Jfc, 

12.  In  an  indictment  for  murder,  the  designation  of  the  person  slain  as 
a  free  negro.,  though  unnecessary,  is  matter  of  description  and  must 
be  proved  as  alleged ;  and  prco!  that  he  was  a  mulatto  will  not  sus- 
tain the  allegation. — Felix,  a  slavci  v.  The  State,  720 

INFANTS. 

1.  In  ants  of  themselves  are  incapable  of  electing  whether  they  will 
account  for  advancements,  or  be  excluded  from  the  distribution,  ori 
final  settlement  of  the  estate,  and  their  exclusion,  witlvout  the  pievi- 
ous  appointment  of  a  guardian  ad  litem  to  represent  them,  and  pro- 
tect their  interests,  is,  therefore,  erroneous. — (Overruling  Parks  v. 
Stonum,  8  Ala,,  752^  so  far  as  it  asserts  a  Contrary  doctrine.)— ir?/- 
saii's  Heirs  v.  Wihon's  AdnPr,  176 

2.  In  this  State,  an  infant,  whether  he  has  a  regularly  appointed  guar- 
dian or  not,  may  in  every  case  sue  by  his  next  friend. — Hooks  v  Smxtk 
et  at.,  338 

3.  Persons  tinder  age  are  expressly  excepted  by  the  proviso  to  the 
statute  of  non-claim,  and  the  fact  that  the  minor  has  a  guardian  can- 
not exclude  it  from  the  benefit  of  the  proviso.-il/oore  v.  Wallis  et  als.  458 

INJUNCTION  BONDS. 
See  Bonds,  &c, 

INTENDMENTS  AND  LEGAL  PRESUMPTIONS. 

1.  Where  a  party,  without  objection,  permits  secondary  evidence  to  be 
given  against  him  in  the  primary  court,  his  assent  will  be  presumed, 
and  he  cannot  be  heard  to  complain  of  it  in  an  appellate  tribunal. — 
Beattie,  adnCr.  v.  Abercrombie  et  als.,  9 

2.  Every  reasonable  intendment  will  be  made  in  favor  of  the  judgment 
or  decree  of  a  court,  rendered  in  a  matter  within  its  jurisdiction. — 
Wilsori's  Heirs  V.  Wihoit^s  Adrn'r,  176 

3.  Where,  therefore,  a  decree  of  ihe  Orphans'  Court  on  the  final  settle- 
ment of  an  estate,  in  which  the  distributees  occupy  the  place  of  their' 
deceased  mother,  recites :  "  It  appearing  that  the  heirs  of  A.  H.  &  S. 
H..  his  wife,  have  received  advancements  made  to  the  .said  A.  H.  in 
his  lifetime,"  &c.,  the  presumption  will  be  indulged,  if  necessary  to 
support  the  decree,  either  that  the  advancements  were  made  to  the 
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INTENDMENTS,  &c.— coNTixt-ED. 

said  A.  H.,  in  the  lifetime  of  his  wife,  dr,  if  made  since  hef  death, 
that  he  had  authority  to  receive  thenl,  and  that  the  property  so  ad- 
vanced has  been  actually  received  by  thd  respective  heirs  in  equal 
portions.  Ib^ 

4.  The  place  of  the  cdntfact  being  tiscertained,  the  law,  in  the  absence 
of  an  express  stipulation,  determines  the  rate  of  interest  that  attaches 
to  it.  and  there  is  no  difference  in  effect  between  the  stipulation  which 
file  law  thus  implies,  and  one  expressly  stated  iu  the  contract. — 
Moore  ^  Jones,  adiri'rs,  Sfc.  v.  Davidson,  209 

5.  Where  the  bill  of  exceptions  fails  to  set  Out  any  of  the  evidence,  this 
court  will  presume  that  a  charge  given  by  the  Court  below  was  not 
abstract,  but  was  authorised  by  the  facts. —  Wilson  V.  Calteit,  adtrCr,  274 

6.  Where  One,  for  a  stipulated  coitipensation,  undertakes  to  go  to  Mis- 
sissippi and  take  three  slaves,  supposed  to  be  in  the  possession  of 
some  person  there,  and  deliver  them  to  the  owner  in  Mobile,  no  time 
for  their  delivery  being  fixed,  the  law  will  allow  him  a  reasonable 
time  within  which  to  comply  with  his  undertaking,  and  it  cannot  be 
assumed  as  a  legal  coucltlsion.  that  the  acceptance  by  the  owner  of 
two  of  the  slaves  is  a  waiver  of  the  entire  fulfilment  of  the  contntct, 
but  it  should  be  left  to  tlie  jury  to  determine  whether,  under  the  cir» 
cumstances,  such  acceptance  was  iuteuded  as  a  waiver  or  not.'-- 
Welfe  V.  Parham,  442 
See  Contract,  &c.,  5. 

INTEREST. 

1.  A  dei)t  payable  on  demand  will  net  bear  interest  tmlil  a  demand  is 
made,  or  a  writ  seryed.-Maxcy  v.  Knight^  300 

8ee  Intenouents,  &c.,  4. 

JUDGMENT  AND  DECREE. 

1.  The  judgment  of  a  court  cannot  be  altered  or  corrected  at  a  term 
subsequent  to  that  at  which  it  was  rendered,  except  iu  matters  of 
clerical  omission  or  misprision.—  G.bson  v.  Wdson,  63 

2.  Where  a  defendant,  convicted  of  a  misdemeanor,  is  sentenced  to  pay 
a  certain  flue,  and  to  be  imprisoned  until  it  is  discharged,  a  release 
by  the  Governor  from  ths  imprisonment  alone  is  not  a  release  or  sat- 
isfaction of  the  fine. —  2'he  Siate  v.  Ric/iardson^  109 

3;  A  judgment  is  conclusive  at  law  of  the  rights  of  the  parties,  and 
fully  determines  all  defences  that  might  have  been  urged  against  the 
demand  befoie  the  judgment  was  rendered.— 3/frt'/HC  v.  Parker,    241 

4.  So  also,  the  recovery  of  a  judjfment  is  conclusive  against  the  dc"* 
fendant  that  the  money  is  legally  due  to  the  plaintiff,  and  not  to  an- 
other, and  if  the  defendant  assumes  to  pay  it  to  a  thii'd  person,  upon 
the  idea  that  such  third  person  is  beneficially  eiltitled  to  receive  it,  he 
acts  at  his  peril,  and  at  law  caimot  be  credited  with  such  payment  in 
opposition  to  the  legal  rights  of  the  plaintiff,  although  equity  might 
afford  him  relief.  lb. 

5.  The  reversal  of  a  judgment  restores  the  parties  to  the  condition  in 
which  they  stood  before  it  was  reudered.— Simmo/M,  Adm'r^  v.  Price, 
MwiTs  406 
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JUDGMENT  AND  DECREE—continued. 

6.  A  filial  judgment  cannot,  at  a  term  subsequent  to  that  at  which  it  is 
reiiJered,  be  so  altered,  as  to  relieve  one  party  IVom  the  costs,  and 
charge  the  other  with  them. — Harris,  et  al.,  Eafrs,  v.  Bdlingsleyet  al.  438 

7.  A  judgment  m  this  court,  which  awards  ten  per  cent,  damages  on 
afhimance  of  a  judgment  of  condemnation  ia  a  trial  of  the  right  of 
property,  is  too  uncertain  to  enable  the  clerk  qf  ihe  court  below  to 
compute  or  ascertain  the  amount  of  damages,  and  to  that  extent  is 
cousequentiy  void. — Hooks  et  al.  v.  The  Br  Bank  at  MorUgomery,     451 

8.  Where  executors  are  cited  by  the  distributees  to  make  settlement  and 
distribution  of  the  estate,  a  decree,  ascertaining  the  amount  in  tlieir 
hand.*,  and  the  share  therein  of  each  distril)uiee,  and  awarding  to  each 
the  sum  so  ascertanied,  is  a  final  decree,  and  so  long  as  it  remains  in 
force,  conclusive  on  the  rights  of  the  parties.— San/^e^s  Distributees  v. 
Sankey's  Executoi's^  713 

See  Red£mptiok,  Right  of,  1 . 

JURISDICTION. 

1.  On  the  trial  of  a  motion  before  a  justice  of  the  peace  against  a  con- 
stable for  failing  to  return  an  execution,  the  plaintifl,  if  his  demand 
is  over  fifty  dollars,  may  remit  an  amount  sufficient  to  bring  the  case 
within  the  jurisdiction  of  the  justice. — Henderson  v.  Plumb  Sf  Bobbins,  74 

2.  It  is  a  general  rule,  in  respect  to  the  jurisdiction  of  courts,  that  nothing 
will  be  intended  in  favor  of  the  jurisdiction  of  an  inferior  court,  but 
every  thing  necessaiy  to  sustain  its  jurisdictiiou  must  appear  on  the 
face  of  the  record. —  Tfie  Comrnissioneis'  Court  of  Talladega  v.  Thomp- 
son, 694 

3.  The  failure  of  a  party  to  appear  and  object  to  the  jurisdiction  of  the 
coiu't  is  not  a  waiver  of  the  objection.  lb. 
See   Bastaudy,  &c.,  4. 

JUSTICE  OF  THE  PEACE. 
See  Jurisdiction,  1. 

LANDLORD  AND  TENANT. 

1.  A  tenant,  after  the  tenancy  has  terminated,  and  he  has  restored  the 
po.ssession  to  his  landlord,  may  assert  a  title  paramoijnt  again.<t  him» 

•  and  the  previous  tenancy  cannot  bar  his  riglit  to  recover. — Smith  v. 

•  Mundy,  .182 

LAND  TITLES  SOUTH  OF  LAT.  31°. 

1 .  Where  a  husband,  entitled  to  a  lot  of  land  in  the  city  of  Mobile,  under 
a  grant  from  the  Spanish  authorities,  died  in  possession,  leaving  no 
kindred,  when  that  city  was  under  the  dominion  of  Spain,  his  wife 
succeCiled  to  the  estate  by  the  law  then  in  force;  (2  Partida.«,  1101 ; 
Partida  6,  tit.  13,  L.  6:)  and  if,  upon  the  application  of  the  widow  to 
the  proper  commissioner  of  land  claims  for  confirmation  of  title,  the 
evidence  of  which  w'as  lost  by  time,  or  destroyed  by  accident,  the 
Government  of  the  United  States,  after  the  acquisition  of  .«aid  territory, 
lictually  confirm  her  title  upon  the  recommendation  of  such  commis- 
sioner, such  contirmatiou  enures  to  her  benefit;  and  operates  as  au 
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LAND  TITLES,  &C.—CONTIKUED. 
acknowledgement,  on  the  part  of  the  government,  that  the  title  had 
already  vested  in  her  by  virtue  of  the  previous  grant  to  her  husband. 
— Baker  et  al.  v.  The  Heirs  of  Chastang,  417 

2.  The  survey  and  location  of  the  land,  under  the  act  of  Congress,  after 
the  death  of  the  widow,  to  whom  it  had  been  confirmed,  did  not  de- 
feat the  confirmation,  but  was  cumulative  evidence  of  title  enuring 
to  the  benefit  of  her  heirs. — lb.  418 

LEGACY. 
See  Chancery,  8,  9. 

LIEN. 

1.  An  indebtedness  accruing  from  a  husband  to  his  wife  on  account  of 
her  separate  estate  does  not  create  a  specific  lien  on  his  property, 
and  cannot,  therefore,  be  prefered  in  payment  to  debts  due  ly  him  to 
third  persons,  who  liave  acquired  liens  on  such  property  by  judjjmeul 
and  execution. — Belts  et  alv.  Belts,  787 

See  Execution,  Writ  of,  1,  2. 
Vendor  and  Vendee,  1,  2,  3. 

LIMITATION  AND  NON-CLAIM,  STATUTES  OF. 

1.  The  validity,  interpretation,  and  construction  of  a  contract  are  gov- 
erned by  the  law  of  the  place  where  the  contract  was  made ;  the 
remedy  for  its  breach,  by  that  of  the  forum  where  it  is  sought  to  be 
enforced. — Jones  v.  Jojies,  248 

2.  The  bar  created  by  the  statute  of  limitations  does  not  extinguish  or 
discharge  a  contract,  but  merely  takes  away  the  remedy  provided  for 
its  enforcement.  lb. 

3.  The  statute  of  limitations  of  another  State,  in  which  the  contract 
was  made,  although  a  complete  bar  to  a  suit  instituted  ou  it  there,  is 
not  an  available  defence  to  a  suit  brought  ou  it  in  this  State.  (Over- 
ruling Goodman  v.  Monk,  8  Port.  94.)~i6.  249 

4.  The  distiuctiDU  between  the  operation  of  the  statute  of  limitations, 
when  applied  to  properly,  adversely  held,  and  when  applied  to  con- 
tracts for  tlie.  payment  of  money,  is  this— in  the  one  case,  it  acts  on 
the  title,  and.  when  the  bar  is  perfect,  transfers  it  to  the  adveru'  pos- 
sessor, whilst  in  the  other,  there  is  no  such  thing  as  an  adverse  pos- 
session, but  the  statute  simply  aflTects  the  remedy,  and  not  the  debt.  lb. 

5.  Where  all  the  items  of  an  account  are  on  one  side,  tlieeiuiie  account 
is  not  taken  out  of  the  statute  of  limitations,  because  oi.e  or  more  of 
the  items  may  not  be  barred  ;.  but  where  there  are  mutual  accounts 
or  dealings  between  the  parties,  that  ie,  where  the  account  consist* 
of  debits  and  credits  on  each  side,  if  a  part  of  the  account  be  not 
barred  by  the  statute,  none  \s.- -Wilson  v.  Calveit,  Adm'r,  274 

6.  The  provi.siou  iu  the  statute  of  limitations,  which  atuhorises  a  plain- 
tiflto  commence  a  new  action  within  a  year  after  the  reversal  of  a 
judgment  in  his  favor,  &c..  notwithstanding  the  time  sjiucified  as  a 
bar  has  elapsed  during  the  pendency  of  the  suit,  will  not  authorise 
the  institution  of  an  action  at  law,  under  similar  circumstances,  after 
the  dismissal  of  a  bill  in  chancery  touching  the  same  subject  matter. 
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LIMITATION  AND  NON-CLAIM-continued. 
The  statute  has  no  application  to  a  case  of  that  sort.  -Rdand  v.  Lo^ 
gaih  Exr,  307 

If.  Where  one  receives  the  slave  of  another  and  promises  to  account 
for  the  hire,  without  any  agreement  as  to  the  amount  to  be  paid,  or 
the  time  when  the  hiring  should  terminate,  and  the  hire  become  due, 
the  hire  is  payable  as  it  is  earned,  or,  at  most^  within  a  convenient 
and  reasonable  time  thereafter;  and  the  owner,  after  permitting  the 
slave  to  remain  with  the  hirer  for  a  number  of  years,  has  not  the  op- 
tion to  treat  the  entire  demand  as  one  continuous  item,  against  which 
the  statute  of  limitations  cannot  run  unlil  the  sum  last  due  is  paya- 
ble, nor  to  exempt  it  as  a  single  item  from  the  operation  of  the  statute 
of  three  years. — Minis' Ex'rs  v .  Sturtevant,  360 

6.  A  party  out  of  possession  of  land,  which  has  been  held  adversely 
for  more  than  thirty  years,  and  after  two  descents  cast  upon  such 
adverse  claimants,  lo.ses  not  only  his  right  of  entry  upon  the  same, 
but  all  right  to  recover  it  by  any  real  action. — Baker  et  ut.  v.  The  Heirs 
of  Chastang,  417 

9.  Persons  under  age  are  expressly  excepted  by  the  proviso  to  the 
statute  of  non-claim,  and  the  fact  that  the  minor  has  a  guardian  can- 
not exclude  it  frjm  the  benefit  of  the  proviso. — Moore  v.  Wal- 
lis,  et  ah.  458 

10.  Where  to  a  plea  of  the  statute  of  limitations,  in  an  action  against 
husband  and  wife  for  a  debt  contracted  by  the  wife  whilst  sole,  the 
plaintiff  replies  a  subsequent  promise  by  the  defendants,  &c.,  it  is  ne- 
cessary for  him  to  prove  a  promise  that  is  binding  upon  each,  other- 
wise the  issue  is  not  sustained  and  he  Cannot  recover. — Moore,  Adm'r.^ 
V.  Lesuer  Sf  Wife,  606 

11.  A  promise  by  the  husband  to  pay  the  debt  of  the  wife,  contracted 
dum  sola,  is  not  in  law  the  promise  of  the  wife,  and  will  not  take  the 
demand  as  against  her  out  of  the  influence  of  the  statute  of  limita- 
tions. 16. 

12.  The  provision  in  the  statute  of  limitations  (Clay's  Dig.  327,  |  84,) 
which  entitles  the  creditor  to  bring  suit  after  the  return  of  an  absent 
debtor,  &c.,  applies  not  only  to  a  resident  debtoi'  who  has  temporarily 
absented  himself,  but  to  a  non-resident  who  has  come  into  the  State 
for  the  first  time  after  the  cau.s6  of  action  accrued;  and  such  non- 
resident, if  he  has  appeared  openly,  not  concealing  himself  from,  nor 
evading  the  creditor,  may  rely  upon  the  time  he  has  actually  been 
in  any  part  of  the  State,  although  he  be  travelling,  and  although  the 
creditor  has  no  actual  notice  of  his  presence. — The  Slate  Bank  v.  Sea- 
well,  616 

13.  Proof  by  the  plaintiff  that  the  defendant  was  a  non-fesident  at  the 
time  the  Contract  was  made,  or  the  cause  of  action  accrued,  raises  the 
presumption  of  continued  absence  from  the  State,  and  throws  upon 
the  defendant  the  burthen  of  showing  when  it  ceased,  and  that  he 
has  actually  been  within  the  State  a  sufficient  length  of  time  to  create 
a  bar  under  the  statute.  lb> 

See  Chancery.  2,  3. 

Executors  and  Administrators,  19. 
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MALICIOUS  PROSECUTION. 

1.  The  defendant  in  an  action  for  a  malicious  prosecution  may  prove, 
as  evidence  of  probable  cause,  what  he  swore  before  the  committing 
magistrate,  whether  the  facts  sworn  to  were  pecuharly  withiu  his 
knowledge  or  not. — Gardner  v.  Randolph,  685 

2.  And  as  the  wife  is  not  a  competent  witness  for  her  husband,  tho 
same  rule  will  apply,  in  such  case,  to  testimony  given  by  her  on  the 
preliminary  examination.  lb. 

MARRIAGE. 

1.  Where  a  father  has  executed  to  his  son  a  voluntary  deed,  which  »8 
fraudulent  as  against  creditors  or  subsequent  purchasers,  the  marriage 
of  the  sou,  after  its  execution  and  before  it  is  avoided,  will  not  give  it 
validity. — Stokes  v.  Jones,  734 

a.  The  simple  fact  of  marriage,  without  any  thing  further,  does  not 
constitute  the  husband,  within  the  meaning  of  the  Statute,  a  pur- 

•  chaser  of  property  held  by  his  wife  under  a  pretended  loan  for  three 
years,  without  demand  &.c.  on  the  part  of  the  lender.— Perry  v.  Gra- 
ham, 822 

MISTAKE. 

1 .  Where  a  mistake  in  a  deed  is  .shown  by  clear  and  satisfactory  proof, 
a  Court  of  Chaneery  will  reform  it,  and  decree  an  account  against  a 
party,  who,  with  notice  of  the  mistake,  has  purchased  the  property 

'  conveyed,  and  holds  it  in  opposition  to  the  rightful  owner. —  IfAite- 
head,  by  tiext  friend,  v.  Brofwn,  683 

MULATTO. 

i  A  mulatto  is  defined  to  be,  "a  person  that  is  the  offspring  of  a  De- 
gress by  a  white  rt^an,  or  of  a  while  woman  by  a  negro." — Thurman 
V.  Tfie  State,  276 

2.  Tlie  Legislature  is  presumed  to  use  words  in  their  proper  significa- 
tion, unless  the  contrary  in  some  way  appears.  There  is  nothing  iu 
the  langiiage  of  our  statutes,  or  in  the  popular  use  of  the  term  "mu- 
latto," to  show  that  it  has  been  used  iii  the  legislation  of  this  State 
otherwise  than  in  its  common  acceptation.  lb. 

3.  The  offspring  of  a  white  mother  and  a  mulatto  father  is  not  a  mu- 
latto, witiiin  the  meaning  of  the  statute,  prescribing  the  punishment 
for  rape.  &c.,  when  committed  by  a  <' slave,  free  negro,  or  mulatto." 
(Clay's  Dig.  472,  2  4.)  lb. 

MULTIFARIOUSNESS. 

1 .  Whether  a  bill  is  multifarious,  or  not,  does  not  depend  on  the  state- 
ments alone,  but  also  on  the  prayer  of  the  bill.  Where,  therefore,  a 
bill,  f^led  by  two  to  recover  a  joint  demand,  contains  likewise  a  state- 
ment of  facts  that  would  entitle  one  of  them  to  a  decree  for  a  sepa- 
rate demand  again.st  the  same  defendant,  the  bill  is  not  liable  to  a 
demurrer  for  multifariousness,  unless  relief  is  prayed  as  to  the  sepa- 
rate demand.— Carpm/er  ^  Wife  v.  Hall  et  als.  lb. 

S.  A  bill  which  seeks  relief  against  the  same  defendant  for  an  equita- 
ble demand,  and  another  di$>tinct  demand  of  purely  legal  cognizance, 
is  not  multifarious,  although  it  prays  rehof  as  to  both.  16. 
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MULTIFARIOUSNESS— CONTINUED. 

■  i.  Although  a  bill  is  multifarious;  and  demurred  to  for  that  canee,  yet 
>".  if  the  parties  proceed  to  a  hearing;  and  the  chancellor,  without  no- 
ticing the  demurrer,  renders  a  final  decree  on  the  merits  upon  one 
<■  matter  alone,  this  court  will  presume  the  other  portion  of  the  bill,  on 
f'.'  which  the  objection  was  founded,  to  have  been  waived  and  aban- 
■  doued  in  the  court  below,  and  will  not  dismiss  the  bill  ou  the  ground 
.<:   of  multifariousness. — Belts  et  al.  v.  Belts,  787 

NEW  TRIAL. 

■^  1.  If  a  party,  after  the  grant  of  a  new  trial  on  condition  that  he  pay  the 
*'  costs  of  the  suit,  without  complying  with  the  condition,  sues  out  a 
■^  writ  of  error  to  reverse  the  judgment,  it  is  a  waiver  of  his  right  to  the 
*     new  trial. — Edimrds  v.  Lewis,  494 

J'S.  The  grant  of  a  new  trial,  on  condition  that  the  costs  be  paid  by  a 
specified  day  in  vacation,  is  a  nidlity.  (Per  Parsons,  J.— Dargan,  C. 
J.,  expressing  no  opinion,  and  Chilton,  J.,  dissenting.)  lb. 

•3.  The  regularity  of  the  practice  of  granting  a  new  trial  after  judgment, 
as  to  part,  and  letting  the  judgment  stand  as  to  the  residue  of  the  de- 
mand sued  fi)r,  questioned  per  Parsons,  J.,  and  Dargan,  C.  J. — Chil- 
ton, J.,  holding  tliat  the  piactice  has  been  too  long  sanctioned  by  tliis 
court  to  be  now  disturbed.  lb. 

^NOTICE. 

1.  The  appearance  of  a  guardian,  without  objection,  on  the  final  set- 
tlement of  his  accounts  in  the  Orphans'  Court,  dispenses  with  the 
necessity  of  notice. —  Wilson  v.  Knigkt,  Guardian,  129 

.  -2.  VV'here  a  motion  is  made  to  enter  satislactioa  of  an  execution,  whether 
• ,    the  alleged  satisfaction  appears  by  the  sheriff's  return  or  otherwise, 
the  plaiiitifT  is  entitled  to  notice,  and  an  order  directing  satisfaction 
to   be  entered,  without  such  notice,  is  consequently  erroneous. — 
|.     McKissack  el  al.  v.  Davis,  et  als.  315 

.^  The  appearance  of  the  parties,  on  a  motion  to  set  aside  a  judgment 
,_.     and  r^-^-instate  the  cause  on  the  docket,  dispenses  with  the  necessity 
•   of  notice. — Momev.  Easley,  Adm'r,  619 

^v4\  A  purchaser  is  chargeable  with  notice  of  every  deed,  which  consti- 
tutes a  necessary  link  in  his  chain  of  title,  and  if  any  such  deed  be 
clearly  fraudulent  ou  its  face,  he  is  not  entitled  to  protection  as  a  bona 
fide  purchaser  without  notice. — Johnson  v.  Thwealt,  742 

5.  A  deed  for  land,  fraudulent  on  its  face  as  against  creditors,  being 
void,  a  judgment  afterwards  rendered  again.st  the  grantor  creates  a 
hen,  of  whicli  a  subsequent  purchaser  from  the  grantee,  and  those 
'     claiming  under  him,  are  chargeable  with  notice,  in  the  same  manner, 
as  if  the  purchase  had  been  made  directly  of  the  original  grantor,  lb. 

^.ORPHANS'  COURT. 

'^1.  When  an  Orphans'  Court  in  this  State,  in  the  rightful  exercise  of  its 
jurisdiction,  has  appointed  a  guardian  for  the  person  and  estate  of  a 
minor,  no  one  else  can  be  recognised  as  the  lawful  guardian,  whilst 
such  appointment  remains  unrevoked, — Dupree  v.  Perry,  34 

2.  In  such  case,  ttie  removal  of  the  guardian  or  ward  to  another  State 
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ORPHANS'  COURT— CONTINUED. 

•  does  not  divest  the  jurisdiction,  or  confer  authority'  upon  its  courts 
to  appoint  a  guardian,  who  can  supercede  the  guardian  appointed 
here.  lb. 

.3.  In  determining  whether  the  guardianship  of  a  minor  shall  be  trans- 
fered  from  this  to  another  Slate,  the  Orphans'  Court  must  neeessarily 
exercise  a  sound  discretion,  and  if  the  order  is  refused,  the  letters  of 
guardianship,  granted  by  the  court  of  the  State  into  which  the  trans- 
fer is  proposed  to  be  made,  should  be  treated  as  a  nuUity,  and  as 
confering  no  right  on  the  person  to  whom  they  have  issued.  lb. 

i.  The  design  of  the  settlement,  which  the  statute  requires  to  be  made 
before  an  order  can  be  granted  for  the  transfer  of  a  guardianship 
from  this  to  another  State,  is  to  furnish  tlie  court,  into  which  it  is 
proposed  to  be  removed,  with  record  evidence  of  the  condition  of 
tlie  estate  and  of  the  property  of  llie  ward,  so  that  such  court  may 
be  able  to  see  by  an  inspection  of  the  record  with  what  the  guardian 
appointed  by  it  is  justly  chargeable.  A  settlement  that  fails  to  show 
this  is  iusutlicient  to  authorise  the  transfer.  lb. 

5.  To  authorise  the  transfer  of  the  guairdianship  of  a  minor,  under  the 
statute,  from  this  State  to  another,  both  the  guardian  and  ward  must 
reside  in  the  State  to  which  it  is  proposed  to  remove  it. — lb.  35 

6.  Where  one,  to  whom  a  life  estate  in  slaves  is  bequeathed  in  another 
State,  and  who  is  appointed  executrix  of  the  will,  qualifies  as  such 
and  takes  possession  of  the  property,  the  legal  title  is  thereby  vested, 
and  a  subsequent  grant  of  aJministrulion  to  a  third  person  by  the 
Orphans'  Court  of  this  State,  she  having  removed  here  with  tlie  slave? 
is  a  nullity,  and  will  confer  no  title  on  purchasers  at  a  sale  made  by 
such  administrator. — Rameu  et  al.  v.  Green,  Adm'r,  771 

See  Advancement,  1,  2,  3. 

Estates  of  Deceased  Persons. 

E-VECUTORS   AND    AdJUNISTRATOKS. 

Judgment  and  DjlCrjce,  8. 
Tri;stees,  2,  3. 

PARTNERS  AND  PARTNERSHIP. 

1.  The  administrator  of  a  deceased  partner  who  comes  to  the  posses- 
sion of  a  note,  payable  to  the  firm,  which  he  claimi<  to  hold  as  assets 
of  his  intestate,  may  be  sued  at  law  by  the  surviving  partner  to  recover 
the  note  or  its  proceeds. — Calvert  v.  MurloWy  68 

2.  A  partner,  who  is  still  liable  to  the  creditor  for  the  demand  in  con- 
troversy, is  not  a  competent  witness  for  him,  to  prove  that,  as  be- 
tween hi;n  and  his  co-partner,  ilie  latter  1ms,  by  agreement,  made  the 
debt  several  and  assumed  its  payment. — Hoyt,  Ford  ^  Robinson  v. 
Murphy,  316 

3.  Where  one  partner,  in  a  matter  connected  with  the  business  of  tlie 
partnership,  <loes  an  act  to  the  injury  of  a  third  person,  which  is  a 
tort  by  construction  or  inference  ot  law  merely,  his  co-partner  is 
equally  liable  with  him  for  the  consequences  of  the  act,  and  being  so 
liable,  is  an  incompetent  witucss  for  him,  when  sued  alone  by  such 
third  person  to  recover  damage*  for  the  ton.—Mycrsv.  Gilbert,    467 
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PARTNERS  AND  PARTNERSHIP-continued. 

4.  Service  of  a  writ  on  que  partner,  after  the  dissolution  of  tiie  firm, 
does  not  authorise  a  judgment  against  tjie  other.— Forer  ^  Mount  v. 
Briggs,  478 

See  Bills  of  Exphanpe,  7. 
estoppei^  4- 
Set-off,  3,  4- 

PLEADING  AT  LAW. 

I.  It  is  sufficient  upon  general  demurrer  that  the  bfeuch  assigned  be  in 
words  wl^ich  contain  the  .sense  and  substance,  though  they  be  npt 
in  the  language  of  the  contract.  A  request  of  payment  need  not  be 
avered,  unless  such  request  be  a  condition  precedent -r-Ca^t^rt  v, 
3Iarlou',  67 

2  In  a  proceeding  by  scire  facias  to  revive  a  judgment  affirmed  in  the 
Supreme  Court,  it  is  not  necef^sary  to  aver  that  the  judgment  of  af- 
firmance has  been  certified  to  the  court  below.  An  averment  that  the 
judgment  of  the  Circuit  Court  was  affirmed,  &c.,  "as  by  the  record 
and  proceedings  thereon,  remaining  in  the  said  Circuit  Court,  will 
more  fully  appear,"  is  sufficient  on  general  diemprrer.— Duncoji,  Adrri'r., 
V.  Hargrove  et  als.  77 

3.  The  objection,  that,  although  some  of  the  defendants  may  reside  in 
another  county,  branch  writs  of  scire  facias  cannot  issue  to  revive  a 
judgment  against  them,  if  of  any  force,  is  not  available  on  general 
demurrer. — lb.  78 

4.  A  demurrer  to  a  plea  admits  it  to  be  properly  filed  and  only  brings 
in  question  its  Ipgal  sufficiency.— ^o6e,  Adiri'r,  v.  Frowner  if  Wife.    89 

5.  In  an  action  against  husband  and  wife  to  recover  upon  a  judgment 
rendered  against  the  wife  as  administratrix,  suggesting  a  devastavit 
by  her,  a  plea  that  the  defendants  intermarried  before  the  rendition 
of  such  judgment,  is  no  bar  to  the  action,  and  is  properly  adjudged 
bad  on  demurrer.  lb. 

6.  Where  a  suit,  abated  by  the  death  of  the  plaintiff,  is  without  notice 
afterwards  revived  on  motion  under  the  statute  in  the  name  of  a 
third  person  as  his  personal  representative,  the  defendant  may  deny 
by  plea  the  representative  character  of  the  new  plaintiff,  and  contesi 
his  right  to  maintain  the  action. — Newman,  Ex'r.  v.  Prym;  18o 

7.  In  such  case,  it  is  not  a  good  objection  to  the  plea  on  general  de- 
murrer, that  the  declaration  was  filed  in  the  life-time  of  the  decedent, 
and  contains  no  averment  of  the  representative  character  of  the  sub- 
stituted plaintiff.  lb. 

8.  A  declaration,  which  unites  distinct  demands,  due  in  different  rights, 
either  in  the  same  or  several  counts,  is  bad  on  general  demurrer. — 
Kenvedy  v.  Stallworth,  Ea^r,  263 

9.  A  plea  in  bar  is  sufficiently  certain,  if  it  prima  facie  shows  a  bar  to  the 
action  as  stated  in  the  declaration,  and  if  there  exists  any  other  fact 
or  circumstance,  not  shown  by  the  declaration  or  plea,  that  wili 
avoid  the  bar,  it  should  be  replied. — Roland  v.  Logan,  Ex'r,  307 

10.  Where  a  declaration  contains  several  counts,  one  of  which  is  good, 
a  demurrer  to  the  whole  declaration,  there  being  no  misjoinder  of 
counts,  cannot  be  sustained. — Hooks  v.  Smith  et  al.  338 
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PLEADING  AT  LAW— continued. 

11.  A  count,  which,  after  settin;?  forth  a  contract  for  the  hire  of  a  slave 
to  be  employed  only  in  a  particular  service,  discloses  a  breach  of  dury 
in  that  behalf  on  the  part  of  the  liirer,  in  putting  the  slave  to  a  difTer- 
eut  service,  and  a  consequent  loss  to  the  owner,  is  good  as  a  count 
in  case. — Myers  v.  Gilbert,  467 

12.  If  a  sherifl'  sell  land  under  execution,  and  consummate  the  sale  by 
executing  a  deed' to  the  purchaser,  the  exepution,  unless  the  sale  is 
set  aside,  must  be  considered  as  satisfied  to  the  extent  of  the  sum 
bid,  although  the  sherifTmay  not  have  received  tlic  purchase  money, 
and  being  satisfied,  the  sheriff  is  liable  to  the  plaintiff,  and  not  to  the 
defendant  in  the  execution,  for  failing  to  collect  it. — Mowe  v.  Bm- 
day,  672 

13.  In  a  declaration  in  such  case,  at  the  suit  of  the  defendant  in  execu- 
tion, setting  forth  the  sale,  the  execution  of  the  deed,  and  the  failure 
of  the  sheriff  to  collect  and  apply  the  purchase  money,— the  additional 
averment  that  the  proceeds  of  the  sale  remained,  after  all  executions 
in  the  hands  of  the  sheriff  were  satisfied,  Joes  not  change  the  legal 
effect  of  the  previously  stated  facts,  nor  warrant  the  conclusion  that 
the  executions  in  his  haud^  were  satisfied  otherwise  than  by  the 
sale.  lb. 

14.  Nor  does  the  further  allegation,  that  the  plaintiff  in  such  suit  is  en- 
titled to  the  proceeds  of  fuch  sale,  aid  the  averment  of  satisfaction  and 
show  that  it  arose  otherwise  tljian  by  the  sale,  since  it  is  but  the  state- 
ment of  a  legal  conclusion  from  the  fact.":,  and  does  uot  show  a  right 
in  the  plaiaiill,  if  the  facts  themselves  do  not.  lb. 
See  Discontinuance,    1. 

Variance,  1,  2. 

PRACTICE  AT  LAW. 

1.  If  an  appeal  be  tsxken  from  the  judgment  of  a  justice  of  the  peace, 
within  live  days  after  it  is  rendered,  it  cauuotbe  dismis.sed  because  no 
bond  has  been  executed,  if  the  appellant  is  ready  to  give  th^  bond  when 
tlie  motion  to  dismiss  is  made. — Henderson  v.  Plumb  ^  Robbijis,       t4 

2.  A  declaration  or  statement  is  not  necessiuj',  in  a  prt>cceding  by  mo- 
tion against  a  constable  and  bis  securities  for  his  failure  to  return  an 
execution.  R. 

3.  It  is  in  the  discretion  of  the  primary  court  to  permit  a  plea  to  be 
filed  at  any  time  before  the  trial  of  a  cause,  and  the  exercise  of  such 
discretion  is  not  revisable  on  error. — Bobe,  adm'r,  v.  Froumer  if  Wife,  89 

4.  If  an  administratrix  marries  pending  a  suit  against  her  as  such,  tlie 
plaintiff  may  proceed  to  judgment  without  making  the  husband  a 
party.  ii. 

5.  Where  a  witness  is  subpoenaed,  as  well  to  testify  ns  to  l)ring  papers 
into  court,  the  party,  at  whose  instance  the  subpoena  issues,  nuty  re- 
quire the  production  of  the  papers,  without  uitroducing  ilie  witness 
generally. —JWartin,  ex r,  v.  Williams.,  adrn'r,  190 

6.  Where  testimony  offered  is  relevant,  it  cannot  be  excluded  «<  limiw, 
but  the  opposite  party,  if  ho  desires  to  raise  any  question  as  to  its 
legal  sufficiency,  should  do  so,  by  asking  of  the  court  an  opiiropriate 
charge— jBjuJier  if  Co.  v.  Burt,  201 

69 
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PRACTICE  AT  LAVV-coktinued. 

7.  If  pr.>ress  ispiie  auainst  one,  and  a  cl(!claration  is  filed  against  ano- 
•    ther  person,  the  latrer  should  not  be  put  to  his  plea,  bvtt  may  set  it 

aside  Oil  moti6n.---(/f's  el.  nl.  v.  Thorn,  395 

8.  When  "the  evidence  olije'ted'to  is  clearly  pointed  out,  and  is  illegal 
on  its  face,  it  is  not  necessary  that  the  i)arty  objecting  should  specify 
the  jirouuiis  of  his  objoctidn.  but  in  such  case  a  general  objection 
will  be  snfficjieut. — Ciinnmghatn's  Ex'rx.  CoJitan  If  Estdl,  479 

9.  Alihoiigh  a  demurrer  opens  Hie  pleadings  andieaches  back  to  the 
fir.<t  error  conini.tted,  yet  it  cannot  be  visited,  in  favor  of  the  party 
demurring,  upon  .«epar;ite  and  distinct  pleas,  on  which  he  has  pre- 
viously taken  \fisue.— Moore,  nJm'r,  v.  Lescur  Sf  Wife,  606 

10.  Where  a  party,  wiihout  objection,  takes  issue  on  a  bad  plea  and 
goes  to  trial,  he  c^iunot  afterwards  avail  himself  of  the  irregularity.  i6. 

11.  By  the  common  law,  uiien  the  plaintiff  failed  to  demur  to  the  plea 
oi  ml  debet  pleaded  to  debt  on  a  specialty,  he  was  bound  to  prove 
every  allegation  in  his  declaration.  Our  Statute,  (Clay's  Dig.  840, 
^  152.)  changes  the  common  law  in  this  respect,  so  far  as  to  dis- 
pense with  proof  of  the  execution  of  the  instrument  declared  on, 
whether  under  seal  or  not,  unless  denied  by  plea  supported  by  affi- 
davit, but  the  i)!aii!tifi"is  still  bound  to  produce  the  instrument  on  the 
trial,  and  if,  wken  produced,  it  varies  from  that  described  in  the  decla- 
ration, the  defendant  may  nioVe  to  reject  it,  or  test  its  legal  sufficiency 
by  demurrer  to  the  evidence.  Ih. 

12.  \Vliere  -a  sole  plaintiff  dies  during  the  pendency  of  the  suit,  a  judg- 
ment reuderf^d  in  his  name  is  a  nnility,  and  the  court,  in  which  it 
was  rendered,  miy  set  it  aside  at  a  subsequent  term,  and  re-instate 
the  cause  on  the  ilocket. — Moore  v.  Easlei/,  adtn'r,  619 

13.  In  such  case  the  action  is  not  discontinued  by  the  failure  of  the 
personal  representative,  for  more  than  two  years,  to  have  tiie  judg- 
ment set  aside  and  tiie  .suit  revi\*ed,  but  the  court,  in  conteniplation 
of  law,  11*  to  l)e  considered  as  still  having  jurisdiction  of  the  cause,  lb. 

14.  Ujion  tite  death  of  the  plaintiff  pendente  lite,  it  is  not  necessary,  if 
the  defeuilaiit  has  been  regularly  brought  into  court,  to  sue  out  a 
scire  fucias,  but  tlie  practice  is  to  siiggest  his  death,  and  if  the  sugges- 
tion is  not  denied,  it  is  entered  of  record,  and  on  the  production  of 
the  letters  testamentary  or  of  administration,  the  cause  is  revived 
and  innnediately  proceeds  in  the  nanie  of  the  personal  representa- 
tive.—i6.  620 

15.  Where  notice  of  a  motion  to  set  aside  a  judgiltent  of  non-suit  is 
merely  entered  on  tiie  rhotion  docket,  but  neither  acted  on,  nor  called 
to  the  attention  of  the  coiirt,  a  general  order  that  '-all  causes,  mo- 
tions, or  other  proceedings,  now  pending  and  not  otherwise  disposed 
of,  lie  continued,"  &c.,  cannot  have  the  effect  to  continue  the  motion 
in  courti  and  authorise  tlie  setting  aside  of  the  judgment  at  a  subse- 
quent term. — GunneUs  v.  Tlie  State  Bank,  676 

PRINCIPAL  AND  AGENT. 

1.  Where  one,  for  himself  and  as  the  ngeut  of  a  third  person,  purchases 
land  on  their  joint  account,  but  exceeds  his  authority  in  the  price 
agreed  to  be  paid,  such  third  person,  in  the  absence  of  collusion  be- 
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PRINCIPAL  AND  AGENT— continced. 
tween  the  vendor  and  the  agent,  or  of  notice  on  the  part  of  the  for- 
mer that  the  latter  was  tranpcenduig  his  powers,  ranst  either  abide 
by  the  bargain,  or  repudiate  it  in  toto.  A  principal  cannot,  of  his 
own  mere  authority,  ratify  a  contract,  made  by  his  agent,  in  part, 
and  repudiate  it  as  to  the  rest.  He  must  eitlier  adopt  tiie  whole,  or 
none. — Crawford  et  cd.  v.  Barkley,  270 

'2.  If,  in  such  case,  the  principal  should  repudiate  the  contract,  the 
agent  would  be  bound  by  it,  and  the  lien  of  the  vendor  for  the  unpaid 
purchase  money  could  be  enforced  against  him.  lb, 

3.  The  declarations  of  the  president  of  a  Bank  are  not  admissible  to 
charge  the  Bank  with  a  liability,  merely  on  the  ground  that  he  is 
president;  but  to  render  such  declarations  admissible,  tliey  should, 
as  those  of  any  other  agent,  be  made  at  the  time  of  doing  some  act 
required  of  him  by  his  office,  or  in  the  execution  and  within  the  scope 
of  an  authority  delegated  to  him. — Cunningham' s'Ex^r  v.  Cochran  tf 
EslilU  479 

See  Action,  1. 

TaovEK  AND  Conversion,  5,  •    »  «w^, 

QUO  WARRANTO. 

1.  When  no  object,  in  reference  either  to  the  public  or  to  individuals, 
can  be  gained  by  a  proceeding  in  quo  tcarranto.  the  cause  cannot  and 
ought  not  to  be  permitted  to  progress. —  The  State  v.  Vu  CettirevilU 
Bridge  Co.,  'iGTS 

RECOGNIZANCE. 

1.  A  recognizance  to  appear  and  answer  an  indictrhent,  to  be  prefered 
at  a  future  time  against  the  principal  recognizor,  need  not  set  out  the 
offence  charged  with  the  technical  accuracy  required  in  the  indict- 
ment, but  it  will  be  suflicient,  if  the  offence  be  substantially  de- 
scribed.—  The  State  v.  Weaver  et  ah.,  293 

2.  A  charge  of  "  persuading  and  inducing  a  negro  woman  slave,  named 
A.,  the  property  of  J.  K.,  to  leave  her  master's  premises  and  employ, 
with  a  view  to  take  said  slave  to  anotller  State  and  convert  her  to 
his  own  use,"  though  not  in  the  technical  language  of  the  statute^  is 
a  substantial  descriptiou  of  an  offeuoe  embraced  by  its  provisions,  lb, 

REDEMPTION  OF  LANDS. 

1.  Where  the  sheriff  pays  the  amount  due  On  an  execution  in  his 
liands,  and  no  entry  of  satisfaction  is  rrlade  of  record,  the  plaintiff 
and  defendant  are  the  only  persons  who  can  insist  on  the  payment, 
as  a  discharge  of  the  judgntent;  and  if  they  v/aivc  their  right  to  do 
so,  the  judgment,  notwithstanding  such  payment,  must  be  regarded 
as  a  subsisting  judgment,  under  which  lands  of  the  defendant,  pre- 
viously sold  by  virtue  of  legal  process,  may  be  redeemed  under  the 
statute. — Mooncy  If  Black  v.  Parker,  708 

RIGHT  OF  PROPERTY,  TRIAL  OF. 
See  EviDKMCE,  16,  17. 
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ROADS,  BRIDGES  AND  FERRIES. 

1,  The  Act  of  the  6th  March,  1848,  was  intended  to  confer  on  Jacob 
f  Mabeny  the  rights  and  privileges  granted  to  the  Centreville  Bridge 
Company,  freed  from  all  liability  to  forfeiture  for  any  previous  act  or 
omission  of  the  company. —  The  State  v.  The  Centreville  Bridge  Co.  678 
A.  The  proviso  to  the  Act  of  the  6th  March.  1848,  .saving  -any  suit  or 
\}%  Baits,  now  pending  in  favor  of  or  againPt"  The  Centreville  Bridge  Co., 
was  intended  to  apply  only  to  suits  by  the  company  iigainst  indi- 
viduals, or  by  individuals  against  the  company,  and  not  to  a  pro- 
ceeding then  pending  to  declare  the  charter  forfeited.  Jb. 

See  CoMMissioKERs*  Court,  1,  2,  3. 

SABBATH. 

See  Contracts  on. 

SALES,  JUDICIAL. 

1.  The  sale  of  land  by  a  sheriff,  under  an  execution,  the  return  day  of 
which  has  passed,  is  void,  and  confers  no  title  on  the  purchaser, — 
Smith  V.  Mundy,  182 

SCIRE  FACIAS. 

1 .  The  legal  sufficiency  of  an  indictment  cannot  be  tested  upon  de- 
murrer to  the  scire  facias  issued  on  a  forfeited  recognizance,  but  the 
defendant  should  appear  aad  answer  to  the  indictment  itself. —  The 

,    State  V.  Weaver  et  ah.  293 

2.  A  ftpire  facias  will  lie  to  revive  a  judgment,  on  which  no  execution 
has  issued  within  ten  years,  notwithstanding  an  execution  issued 

.   thereon  within  a  year  and  a  day.    The  3d  sect,  of  the  Statute  of  1835, 
(Clay's  Dig.  206.)  inhibits  the  issuance  of  execution  on  a  judgment 
y  under  such  circumstances.— SAade.yb?-d  v.  MUler  et  al.,  675 

-  -See  Executors  and  Administrators,  6. 
Pleading  at  Law,  2,  3. 

SET-OFF. 

1.  To  render  a  demand  available  as  a  set-off,  the  defendant  must  be 
entitled  to  a  subsisting  legal  right  of  action  on  it,  acquired  before  the 
commencement  of  the  suit. — McDade  et  al.,  adm'rs,  v.  Mead,  use  ^c.  214 

2.  The  endorsement  of  a  note  by  the  payee  to  G.,  with  the  understand- 
ing that  if  G.  can  use  it  as  a  set-off  to  a  demand  held  against  him  by 
M.,  he  is  to  pay  the  amount  of  it,  otherwise  it  is  to  be  returned  to  the 

■m  payee,  does  not  confer  on  G.  such,  a  pioperty  in  the  note,  as  will  en- 
able him  to  use  it  as  a  .set-off  against  M.'s  demand,  lb. 

3.  According  to  the  construction  j-laced  upon  the  statute,  allowing 
partners  to  be  sued  severally,  it  docs  not  authorise  a  demand  due  by 
the  firm  to  be  set-off  against  a  separate  debt  due  to  one  of  the  part- 
ners.— Hoyt.  Ford  ^  Robinson  v.  Murphy,  316 

4.  Where,  upon  the  dissolution  of  a  partnership,  one  of  the  partners, 
upon  valuable  consideration,  agrees  with  the  other  to  pay  all  liabili- 
ties of  the  firm,  such  agreement  will  authorise  a  joint  creditor,  al- 
though not  a  party  to  the  agr  cu.eut,  to  treat  his  demand  as  the  sev- 
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SET-OFF— CONTINUED. 

eral  debt  of  the  partner  who  has  thus  assumed  its  payment,  and  to 
set  it  off  in  a  suit,  brought  by  such  partner  to  recover  a  debt  due  to 
him  iudividually.  lb. 

5.  The  right  of  set-off  did  not  exist  at  common  law,  but  a  defendant, 
who  had  a  demand  against  the  plaintiff,  was  compelled  to  resort 
either  to  his  cross  action,  or  a  bill  in  chancery. —  VThite  d  al.  v.  Hie 
Governor,  uw  fyc.  767 

6,  The  stature  of  set-off  (Clay's  Dig.  338)  does  not  apply  to  suits,  in- 
stituted by  the  State  against  its  debtoi-s.  lb. 

SHERIFFS,  THEIR  DEPUTIES,  AND  SECURITIES. 

1.  Parties,  sought  to  be  charged  on  motion  as  the  securities  of  a  sheriff, 
may  contest  the  fact  of  their  suretyship,  and  uitroduce  proof  to  show 
that  they  were  not  his  securities  at  the  time  of  the  supposed  defaul:. 
Bixon.  use  ifc.  v.  Casket/,  Sh'ff,  et  als.,  97 

2.  Where  the  office  of  sheriff  is  declared  vacant  by  an  order  of  the 
judge  of  the  County  Court,  in  consequence  of  his  refusal  to  give  a 
new  bond,  his  securities  are  not  lial)le  for  his  failure  to  return  an  ex- 
ecution, the  return  day  of  which  had  not  elapsed,  when  such  order 
was  made.  It. 

3.  Where  an  execution,  on  its  face,  is  returnable  at  a  time  anterior  to 
the  term,  to  which  by  law  it  should  have  been  made  returnable,  it 
may  be  amended,  but  until  amended,  the  securities  of  the  deputy 
sheriff  or  deputy  bank  marjihal  are  not  liable  lor  money  collected  on 
it,  by  such  deputy,  after  the  day  on  which  it  was  on  its  face 
returnabte,  and  which  he  has  failed  to  pay  over. — (Dargan,  C.  J., 
dissenfiug.)--l'o?tttin/  et  at.  v.  Marsh,  ^  645 

4.  The  same  rule  applicable  to  common  law  actions  against  the  sheriff, 
for  lulling  to  pay  over  money  collected  by  virtue  of  his  office,  applies 
where  the  deputy  is  sued  by  tlie  principal  sheriff  for  a  similar  de- 
fault.—A^c/ms  v.  Williams,  660 

5.  The  decisions,  which  hold  that  a  demand  must  be  made  of  the  sher- 
iff to  entitle  a  party  to  the  summary  remedy  provided  by  statute,  are 
predicated  on  statutes  that  give  these  remedies,  and,  therefore,  can- 
not be  regarded  as  authorities  in  actions  not  founded  upon  them.  lb. 

6.  It  is  the  duty  of  a  deputy  to  pay  over  to  the  principal  sheriff  all  mo* 
nies  collected  by  hiui  as  such,  within  a  reasonable  time,  and  if  he 
fail  to  do  so,  an  action  may  be  maintained  against  him  without  a 
pievious  demand.  lb. 

7.  The  bond  of  a  sheriff,  payable  to  the  person,  who  for  the  time  being 
holds  Uie  office  of  Governor,  in  his  olficial  character,  and  his  succes- 
sors in  office,  is  to  be  regarded  as  payable  to  thcotiice.  and  not  to  the 
person  of  the  incumbent,  and  a  suit  upon  it  in  his  individual  name 
cannot  be  maintained. — Bagby.  ilh:  ifc,  v.  liaLer  et  al.f.  653 

8.  In  an  action  against  a  sheriff,  for  fajlinar,  through  mere  negligence, 
to  make  the  money  on  an  execution,  or  to  return  it  according  to  its 
mandate,  the  amount  of  the  execution  is  the  measure  of  damages, 
notwithstanding  the  defendant  may  have  uoatinued  entirely  solvent. 
Evuiu  el  als.  v.  Tke  Qovernor,  tiae  ^"C  -  »  i- . '  .  669 
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9.  The  mere  failure  of  the  plaintifTto  enforce  satiefactiou  of  his  execu- 
tion from  the  defendant,  wlien  he  could  have  done  so,  does  not  im- 
pair his  remedy  against  the  sheriff,  who  lias  committed  a  previous 
default  in  not  snaking  the  money  on  the  execution,  or  hi  not  return- 
ing it.  lb. 

10.  A  sheriff,  by  whom  an  execution  has  been  levied  on  personal  pro- 
perty, whilst  the  execution  is  in  force,  may  sell  after  the  return  day 
of  the  writ;  and  having  the  power  to  sell,  he  may  receive  the  money 
in  satisfaction  of  the  execution,  without  a  sale,  and  by  such  receipt 
and  failure  to  pay  it  over  to  the  plaintiff,  subject  his  securities  to  lia- 
bility therefor.  lb. 

U.  The  Act  of  1843.  repealing  .so  much  of  the  Act  of  1812  as  allows  the 
sheriff  half  commissions  on  the  amount  of  an  execution,  where  a 
levy  has  been  made  and  the  sale  stayed  by  process  of  taw,  was  not 
intended  to  oi)erate  retrospectively,  so  as  to  deprive  him  of  commis- 
sions, to  which  he  had  thus  become  entitled,  but  which  had  not  been 
collected  when  the  repealing  act  was  passed. — Barron,  adm'r,  v. 
Tart,  668 

See  Action,  S>. 

Costs  and  Taxation  of,  2. 
Damages,  2. 
Uf.DEMPTioN,  Right  or,  1. 

SLANDER. 

1.  In  an  action  of  slander,  the  defendant  may  prove  the  facts  and  cir- 
cumstances, in  reference  to  which  the  words  were  spoken,  for  the 
purpose  of  showing  that  he  did  not  intend  by  the  use  of  them  to  im- 
pute to  the  plaintiff  the  crime,  which,  standing  alone,  they  would 
naturally  import.— ;Tf7///aws  v.  Cowley,  206 

2.  In  an  action  af  slauder.  the  general  bad  character  of  the  plaintiff  may 
be  given  in  evidence,  under  the  general  is.«ue,  in  mitigation  of  dam- 
ages, notwithstanding  the  defendant  may  have  also  interposed  the 
plea  of  justilicatiou.— Pops  v.  Welsh's  Adm'r,  631 

STATUTES,  CONSTRUCTION  OF. 

1.  The  l.?t  and  2d  Sections  of  the  Act  of>  1837,  relative  to  the  licensing 
of  pedler.«,  and  the  penalty  for  peddling  without  a  license,  being  in- 
consistent  with;  are  repealed  by  the  Act  of  1848. — HirscJifeldrr  v.  TTu 
State,  112 

2.  According  to  the  construction  placed  upon  the  statute,  allowing 
partners  to  be  sued  severally,  it  does  not  authorise  a  demand  due  by 
rhe  firm  to  be  set-off  against  a  separate  debt  due  to  one  ol  the  part- 
ners.— Hoyt.  Ford  if  Rohinsm}  v.  Murphy,  316 

t.  The  r;ile,  that  where,  in  penal  statutes,  general  words  follow  an  enn- 
meraliou  of  words  of  a  particular  and  sjiecific  meaning,  such  gene- 
ral words  are  to  be  held  as  ajjplying  only  to  persons  or  things  of  the 
same  kind  as  those  designated  by  the  particular  words,  is  but  a  rule 
of  construction,  to  enable  the  court  to  ascertain  the  hitention  of  the 
Legislature,  and  when  that  iutention  is  apparent,  can  no  more  be  al* 
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lowed  to  {rovera  in  the  exposition  of  peual,  than  any  other  statutes. 
Foster  V  Blount,  687 

4.  The  Act  of  1848.  imposing  a  penalty  upon  clerks  for  receiving  more 
or  greater  fees  than  are  allowed  by  law,  was  intended  to  atlord  a 
remedy  to  all  persons  from  whom  snch  clerits  liave  receive  I  exces- 
sive fees,  whether  in  matters  touching  tim  adniinitMration  of  estates, 
or  in  other  cases.  lb. 

See  Affirmance,  Damagf.s  on,  1,  2,  3. 
Attachment,  1.  2,  3,  4. 
Bjj.ls  of  E.vchange.  3. 
Constitutional  I*a\v,  1,  3. 
Costs,  and  Taxation  of,  2. 
Execution,  Propeutv  exi-mpt  from,  1,  2,  3. 
Executors  and  Admi^istkators,  10. 
Limitation,  &c.,  12. 
Mulatto,  1,  2,  3. 

SUPERSEDEAS. 

1 .  If  a  writ  i.-s5ued  from  a  court  of  competent  authority  has  been  super- 
seded, after  it  has  come  into  the  hand:;  of  the  proper  officer,  it  is  tlie 
duty  of  the  party  against  whom  it  issued  to  have  the  officer  uot.fied 
of  the  supersedeas,  in  such  manner,  that  he  will  be  protected  in  re- 
fusing to  execute  the  writ. — Payne  etals.  v.  The  Govei-nor,  tise  fi'c.   320 

2.  An  officer,  having  a  valid  execution  in  his  hands,  must  be  served 
with  a  written  order  from  competent  authority,  requiring  him  to  sus- 
pend all  action  upon  it,  before  he  can  be  held  liable  for  obeying  its 
inaudiite.  i\ 

3.  The  writ  of  aullta  querela  not  being  in  use  here,  the  proceeding  by 
petition  and  sn[)ersedeas  has  been  substituted  for  it.  and  is  the  pro- 
per mode  of  presenting  a  defence,  in  cases  where  execuiion  has  is- 
sued on  a  summary  judgment,  without  a  previous ojjporrnnity  toihe 
defendant  to  appear  and  cuutest  it. — Dunlap  v.  Clements  et  als.        778 

SURETIES. 

1.  Where,  by  agreenrient  between  the  creJitor  and  principal  debtor, 
founded  on  valuable  consideration,  the  day  of  payment  of  a  bill  or 
note  is  postponed,  it  is  such  an  alteration  of  the  contract  as  discliarges 
the  surety,  without  regard  to  the  time  of  the  extension,  or  whether  it 
has  operated  to  the  prejudice  of  the  surety  or  not. — Haden  et  al.,  ex'rSy 
V.  Brown^  641 

2.  Where  a  creditor  has  taken  a  deed  of  trn«t  from  the  principal  debtor 
to  secure  the  payment  of  his  demand,  the  surety  is  nut  di.scharged 
by  the  refusal  of  the  creditor,  ou  request,  to  sell  the  j)roperty  con- 
veyed by  the  deed.  lb. 

See  Appeals  from  Justices,  2. 
Bonds,  &c.,  2,  3. 
CilANCEUT,   22,  23. 
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TENANTS  IN  COMMON. 

If  one  tenant  in  common  of  a  chattel  sell  tlie  entire  property,  it  is  aeon- 
version,  for  which  trover  may  be  maintained  by  his  co-tenant. — Per- 
minter  v.  Kdhj.  7J6 

See  Adverse  Possession,   1. 
Husband  and  Wife,  3. 

TROVER  AND  CONVERSION. 

1.  If  one,  to  whom  a  slave  is  bound  as  an  apprentice  for  a  term  of 
years,  before  the  expiration  of  such  term,  renounces  liis  trust,  and 
suffers  the  slave  to  be  converted  by  a  third  person,  the  owner  will 
become  entitled  to  the  immediate  possession,  and  may  bring  trover 
for  the  conversion. —  Tucker  ^  Wife  v.  Magec^  100 

2.  A  recovery  in  trover,  without  satisfaction,  does  not  invest  the  de- 
fendant with  the  title  to  the  property,  and  is  consequently  no  bar  to 
a  subsequent  action  of  the  same  kind  against  one  who  claims  under 
him. —  Spivey  v.  Morria,  254 

3.  If  one  hires  a  slave  for  a  particular  service,  and  afterwards  appro- 
priates him  to  a  service  different  from  that  contemplated  by  the  don- 
tracr,  and  the  slave  is  lost,  the  hirer  is  liable  in  trover  for  the  value  of 
the  slave,  although  the  loss  was  the  result  of  inevitable  casualty. — 
Hooks  v.  Smith,  et  al.  338 

4.  If  one  tenant  in  common  of  a  chattel  sell  the  entire  property,  it  is  a 
conversion,  foi  which  trover  may  be  maintained  by  his  co-tenant. — 
Per  minter  v.  Kelly,  716 

5.  An  agent,  either  with  or  without  notice,  is  liable  in  trover  for  an  act, 
which,  if  done  by  his  principal,  would  amount  to  a  conversion  of  the 
property  of  another.  lb. 

TRUSTEE  AND  CESTUI  QUE  TRUST. 

1.  Where  property  is  bequeathed  to  one  in  trust  for  others,  the  tfustee 
is  regarded  at  law  as  the  legatee,  and  hxscestuis  que  trust  are  not  neces- 
sary parties  to  a  settlement  of  the  administration. —  Gaiatt  Sf  Wifev. 
Tucker's  Executors,  27 

2.  Oidinarily  trustees  must  account  with  a  Court  of  Chancery  as  to  the 
management  and  situation  of  the  trust  estate,  but  it  cannot  be  as- 
sumed as  a  legal  conclusion,  that  no  trust  can  be  created  by  deed, 
the  annual  proceeds  of  which  could  properly  go  into  the  hands  of  a 
guardian,  as  such,  and  be  administered  in  the  Or])lians'  Court. —  Wil- 
son V.  Knight,  Guard'n,  129 

3.  Where  the  trustee  of  an  infant  is  also  its  duly  appointed  guardian, 
and,  as  such,  has  annually,  for  fifteen  years,  accounted  with  the  Or- 
phans' Court,  for  the  proceeds  of  the  trust  estate,  and  been  allowed 
credits  exceeding  in  amount  the  yearly  income  of  the  estate,  other 
than  tliat  embraced  by  the  trust,  his  acts  will  be  regarded  as  a  recog- 
nition of  his  right  to  such  proceeds,  as  guardian,  and  tmless  some 
error  or  mistake  is  shown,  will  estop  him  from  denying  it.  lb, 

4.  Where  a  trustee,  to  whom  a  sum  of  money  is  bequeathed  in  trust,  to 
be  put  at  interest  for  the  benefit  of  the  cestuis  que  trust,  lends  it,  at  the 
legal  rate  of  interest,  in  the  Steite  in  which  the  testator  resided  at  th« 
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time  of  his  death,  and  where  the  funds  then  were,  fie  will  not  be  re- 
moved from  the  trust,  because  he  refuses  to  put  it  at' interest  in  ano- 
ther State,  where  tlie  legal  rate  of  interest  is  higher. — Lewis  v.  Cook  ^ 
Mitchell,  334 

5.  Whether,  if  a  trustee  lends  the  trust  funds  upon  personal  security 
alone,  and  a  loss  ensue-s,  he  will  not  be  liable — Quere  ?  lb. 

6.  The  trustee  in  a  deed  of  trust  for  the  benefit  of  creditors,  when  sued 
at  law  by  one  of  the  cestuis  que  trust,  may,  with  the  assent  of  the  gran- 
tor, defeat  a  recovery  by  showing  that  the  security  was  obtauied  by 
fraud  or  that  the  debt  has  been  paid. — Drake  v.  Moore,  597 
See  Chancekt,  7. 

USURY. 

h  A  charge  by  a  commission  merchant  of  five  per  cent,  in  addition  to 
legal  interest,  for  accepting  and  advancing  the  money  to  pay  a  bill  or 
draft,  drawn  on  him  by  A  customer,  without  funds  in  hand,  if  intended 
merely  as  a  fair  compensation  for  the  risk,  trouble,  and  expense  in- 
curred, is  not  illegal. — Sivitkij  if  Riley  v.  Lyon  If  Baker,  5.')2 
See  Ch.vncerV,  20. 

VARIANCE. 

1.  It  is  often  a  matter  of  difficulty  to  determine  whether  an  action  is 
in  form  ex  contractu  or  ex  delicto.  Perhaps  the  best  criterion  is  this ;  if 
the  cause  of  actioui  as  stated  in  the  declaration,  arises  from  a  breach 
of  promise,  the  action  is  ex  contractu,  but  if  from  a  breach  of  duty, 
growing  out  of  the  contract,  it  is  in  form  ex  delicto,  and  case. —  Wilkin^ 
.•son  v.  Moseley,  288 

•i  But  whether  an  action  be  in  form  assumpsit  or  case,  the  proof  must 
correspond  with  the  declaration.  Where,  therefore,  the  declaration 
alleges  merely  the  hiring  of  a  slave  and  the  promi.se  of  the  defendant 
to  treat  the  .slave  with  care  in  case  of  sickness  and  to  call  in  a  phy- 
i^ician,  if  necessary,  and  from  the  non-observance  of  these  promises, 
deduces  the  plaintiffs  right  to  recover,  proof  that  the  slave  was  hired 
in  a  particular  place  and  for  a  particular  service,  and  that  it  was  a 
term  of  the  contract  that  the  slave  should  not  be  re-hired  and  sent 
from  that  place,  or  be  employed  in  a  different  service,  is  variant  from 
the  declaration,  and  will  not  authorise  a  recovery.  i6; 

3.  An  averment  in  a  declaration,  that  an  execution  was  returnable  ac- 
cording to  the  statute,  is  to  be  understood  as  meaning,  that  the  exe- 
cution was  returnable,  on  its  face,  to  the  term  of  the  court,  to  which 
by  law  it  should  have  been  made  returnable,  and  if,  when  oflered  in 
evidence,  it  appears  to  be  returnable  at  a  time  different  from  tliat,  it 
should  be  excluded  on  account  of  the  variance. — Forward  et  al.  v. 
JMarsk,  645 

See  Indictment,  12. 

VENDOR  AND  VENDEE. 

I.  Where  the  vendor  of  real  .estate  has  executed  his  bond  conditioned 
to  make  title  on  the  payment  of  the  purchase  money,  the  contract  is 
considered  by  a  court  of  equity  in  the  nature  of  a  mortgage,  with 
all  its  equitable  rights  and  incideut8.->-C(mntfr  et  al.  v.  Banks,  48 
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VENDOR  AND  VENDEE— continued. 

2.  In  such  case,  tlie  debt  being  regarded  as  the  principal  and  the  lieu 
as  an  incident  to  secure  its  payment,  the  assignment  of  a  note  given 
for  the  purchase  money,  unless  otherwise  agreed  upon,  necessarily 

■  operates  as  a  transfer  of  the  lien.  lb. 

3.  The  lien  thus  acquired  will  not  be  lost  by  the  assignee  extending 
the  day  of  payment,  and  taking  a  new  note  for  the  purchase  money 
in  his  own  name,  but  will  contituie  to  attend  the  debt,  until  it  is  paid. 
or  extinguished,  or  the  lien  itself  is  destroyed  by  contract  between 
the  parties.  lb. 

4.  Where  the  vendor  has  no  title,  and  cannot  procure  or  cause  one  to 
be  made,  the  law  does  not  impose  on  the  vendee  the  useless  cere- 
mony of  preparing  and  tendering  a  deed,  before  he  can  ajiply  to  a 
court  of  equity  for  a  rescision  of  the  contract,  since  he  would  not  be 
bound,  under  such  circumstances,  to  accept  the  deed,  although  the 
vendor  should  be  willing  to  execute  it. — Read  v.  Walker,  323 

5.  A  vendor  of  land,  who  has  executed  his  bond,  conditioned  to  make 
title  when  the  purchase  money  is  paid,  holds  the  legal  title  to  the 
land  as  a  security  for  the  payment  of  the  purchase  money,  and  all 
the  incidents  of  a  mortgage,  so  far  as  the  lieu  is  concerned,  attach  to 
such  a  contract. — Kelly  v.  Payne,  371 

6.  Where,  in  such  case,  the  vendor  transfers  by  endorsement  the  note 
given  for  the  purchase  money,  a  court  of  equity,  unless  by  the  con- 
tract of  transfer  it  is  otherwise  agreed,  will  consider  the  transfer  of 
die  note  as  a  transfer  of  the  lien,  and  regard  the  vendor  as  holding 
the  legal  title  to  the  land  in  trust  to  secure  t\ie  payment  of  the  debt; 
but  if  the  vendor  afterwards,  on  the  failure  of  the  maker  to  pay  it, 
takes  up  the  note,  the  debt,  with  the  security  for  its  payment,  is  re- 
vested in  him,  and  he  may  subject  the  land  to  its  satisfaction.         lb. 

7.  The  recovery  of  judgment  on  the  note  by  the  endorsee  against  the 
maker,  and  its  payment  by  the  vendor,  after  his  liability  as  endorser 
liad  been  fixed  by  the  issuance  of  execution  and  return  of  no  pro- 
perty, cannot,  in  such  case,  o{ierate  as  a  satislaction  of  the  debt,  or  a 
discharge  of  the  lien;  but  such  payment,  being  regarded  as  a  dis- 
charge of  his  own  liability  merely,  will  entitle  the  vendor  to  the  equi- 
table interest  in  the  judgment,  and,  the  legal  title  in  the  land  benig 
still  in  him,  he  can  subject  it  in  equity  to  the  satisfaction  not  only  of 
the  principal  and  interest,  but  the  costs  of  the  judgment.  76, 

8.  A  purchaser  is  chargeable  with  notice  of  every  deed,  which  consti- 
tutes a  necessary  link  in  his  chain  of  title,  and  if  any  such  deed  be 
clearly  fraudulent  on  its  face,  he  is  not  entitled  to  protection  as  a  bona 
fide  purchaser  without  notice.-  -Johnson  v.  Tliwcatt,  74-2 

9.  A  deed  for  land,  fraudulent  on  its  face  as  against  creditors,  being 
void,  a  judgment  afterwards  rendered  against  the  grantor  creates  a 
lien,  of  which  a  subsequent  purchaser  from  the  grantee,  and  those 
claiming  under  him,  are  chargeable  with  notice,  in  the  same  manner, 
as  if  the  purchase  had  been  made  directly  of  the  original  grantor,  lb. 

See  Chancery,  5,  6,  10,  IJ,  12, 13,  14. 

*'■  Pleading  and  Practice,  5,  6. 

Friscipai,  and  Arent,  1,  2. 
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WILLS. 

1.  A  testator,  after  devising  a  very  large  estate,  both  real  and  personal, 
to  his  widow  and  children,  directs  that  each  of  the  children  shall  re- 
ceive out  of  it  a  good  education,  and  that  it  shall  be  divided  when  the 
oldest  son  attnins  the  age  of  twenty-one,  or  the  oldest  daughter  the 
age  of  eighteen  and  marries,  unjess  the  widow  should  ijiarry,  or  de- 
sire an  earlier  division,  in  either  of  which  events  her  share  is  to  be 
set  apart  to  her.  Until  the  division  takes  place,  the  family  residence 
is  to  be  kept  up  for  the  use  of  the  widow  and  children,  and  'Mhe 
family  expenses,  economically  made,"  aie  to  be  paid  by  the  execu- 
tors out  of  the  "joint  funds"'  of  the  estate.  The  testator  further  di- 
rects that  his  executors  shall  pay  fifty  dollars  annually  to  the  church, 
of  which  he  was  a  member,  so  long  as  the  estate  remains  undivided, 
and  "  a  joint  stock"  for  the  use  of  the  family.     Held — 

1 .  That  it  was  not  the  intention  of  the  testator  that  the  executors 
should  keep  a  separate  account  against  the  widow  and  children 
for  their  respective  expenses,  but  that  the  entire  expenses  of  the  do- 
mestic establishment  should  be  a  charge  upon  the  commou,  or 
joint  fund. 

2.  That  a  reasonable  construction  should  be  given  to  the  will,  in  as- 
certaining what  expenses  fall  within  its  provisions,  as  expenses 
"economically  made."  and  that  in  construing  it,  the  circumstances 
under  which  it  was  made,  the  state  of  the  property,  and  the  con- 
dition of  the  family  should  all  be  considered. 

3.  That  so  con.struing  it,  the  reasonable  expenses  of  the  widow,  in 
visiting  with  her  youngest  daughter  and  servant,  the  eldest  daugh- 
ter, then  at  school  in  another  State,  for  the  purpose  of  looking  to  her 
education,  might  well  be  regarded  as  a  proper  charge  against  the 
estate  iix  favor  of  the  executors. — Maoris  Executors  v.  Moore's  Distri- 
butees, 242 

I.  In  this  State,  a  married  woman,  with  the  assent  of  her  husband,  may 
make  a  valid  will  of  her  cJioses  in  action,  in  his  favor.— (Pausoks,  J., 
dis.senting, )—5urCon  et  al.  v.  Holly,  408 

8.  Married  women  are  not  embraced  by  the  statute  of  wills  of  1806, 
(Clay's  Dig.  596,  §  1.)  and  could  not,  by  virtue  of  that  statute,  make 
a  valid  devise  of  their  real  estate.— JSafecr,  et  al.  v.  2'iu  Heirs  of  Ckast 
tang,  417 

4.  Although  the  will  of  a  married  woman  be  adovitted  to  pcobate  in  the 
Orphans'  Court,  yet  such  probate  is  not  conclusive  upon  her  right  to 
devise  her  real  estate,  and  the  heir,  upon  ejectment  brought  to  re- 
cover the  land  attempted  to  be  devised,  may  call  in  question  the  le- 
gal eflbct  of  the  will  as  a  muniment  of  title,  and  show  that  it  was 
inefTectual  to  pass  the  estate,  no  power  to  make  such  will  having 
been  reserved  to,  or  acquired  by  the  testatrix.  lb. 

i.  A  bequest  of  property  in  trust  for  certain  slaves,  whom  the  testator 
attempts  by  his  will  to  emancipate,  is  void,  and  the  property  thus 
bequeathed  falls  into  the  general  residuum  of  tlic  estate  for  distribu 
tion. — Pool  V.  Harrison,  SI  5 

6.  A  testator,  after  giving  specific  legacies  fo  hi.s  wife  and  children,  and 
several  graud-cbildreu,  childreu  of  a  liviug  daughter,  bequeatlied  the 
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WILLS — CONTINUED. 

residue  of  his  property  as  follows :  "The  Remainder  of  my  property^ 
&c.,  I  give  to  be  equally  divided  among  my  legatees.  agreeaMy  to  the 
laws  of  the  State  in  which  I  reside."  Held — That  the  words  follow- 
ing the  term,  legatees,  restrict  it  to  such  of  the  testator's  legatees  as 
could  have  chiimed  his  estate,  had  he  died  intestate,  that  is,  to  his 
wife  and  children  — Smith  et  als.  v.  Martin's  Executois,  819 

See  Estates  Tail  and  in  Remainder,  1,  2,  3. 
Executors  and  Administrators,  5. 

WITNESS. 

1.  One,  whose  debt,  without  request,  has  been  assumed  by  a  third  per* 
son,  does  not  thereby  become  his  debtor,  and  is  consequently  acom- 
petent  witness  for  him,  when  sued  on  his  promise,  to  prove  the  con* 
sideration  on  which  it  was  founded. — Beall  If  Co.  v.  Ridgeway,      117 

2.  Where  the  surety  On  a  note  extinguishes  it,  by  giving  a  new  note 
with  a  third  person  as  principal,  and  himself  as  surety,  the  principal 
in  the  original  note  is  a  competent  witness  for  such  third  person, 
to  show  that  the  substituted  note  was  given  for  the  accommodation 
of  the  surety,  and  under  the  promise  that  he  would  pay  it. — Wright^ 
Adrn'r,  v.  Lewis,  194 

•5.  To  render  a  witness  incompetent  on  the  ground  of  interest,  it  must 
be  shown  that  he  will  either  gain  or  lose  by  the  effect  of  the  judgment, 
or  that  the  record  will  be  evidence  for  or  against  him  in  another  suit.  lb. 

4.  In  an  action  against  an  attorney  for  money  collected  by  him  on  a 
note,  the  principal  in  the  note  is  an  imcompetent  witness  to  prove 
that  he  has  paid  it  to  the  defendant. — Moore  if  Jones  AlnCrs.  v.  Men- 
der sov,  232 

•5.  B.,  for  himself  and  as  the  agent  of  C,  purchased  land  on  their  joint 
account,  and  afterwards  relinquished  his  interest  therein  to  C.  The 
vendor  filed  his  bill  against  both,  to  subject  the  land  to  the  payment 
of  the  purchase  money,  and  B.,  having  failed  to  answer,  a  decree  pro 
confesso  was  rendered  against  him.  Held — That  B.  was  a  competent 
witness  for  the  complainant  to  prove  the  price  agreed  to  be  paidj 
that  if  his  interest  was  not  balanced,  it  preponderated  against  the 
party,  by  whom  he  was  introduced. — Crawford  et  al.  v.  Barkley.,    270 

"6.  A  partner,  who  is  still  liable  to  the  creditor  for  the  demand  in  con- 
troversy, is  not  a  competent  witness  for  him,  to  prove  that,  as  be- 
tween him  and  liis  co-partner,  the  latter  has,  by  agreement,  made  the 
debt  several  and  assumed  its  payment.— //oi/f.  Ford  if  Robinson  v. 
Murphv,  316 

7.  The  interest  of  a  legatee,  whose  legacy  has  been  paid,  is  too  remote 
and  contingent,  to  render  him  incompetent  as  a  witness  for  the  ex- 
ecutor.— Cleland  v.  Hueyetal.,  Adm'rs,  343 

8.  The  competency  of  a  witness  is  presumed  until  the  contrary  is  clearly 
shown,  and  the  mere  fact  that  the  witness  has  intermarried  wilh  the 
daughter  of  the  testator  does  not  show  that  he  is  legally  interested  in 
a  suit,  brought  against  the  executor  in  his  representative  character. 
Tlie  rule  would  be  dilTereut,  if  the  suit  was  against  the  personal  rep- 
resentative of  an  intestate.  lb. 

9.  If  a  witness  can  state  the  substance' of  the  whole  testimony  given 
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by  a  deceased  witness  on  a  former  trial,  he  is  competent  to  testify, 
although  he  cannot  repeat  the  precise  language  of  the  deceaped.    lb. 

10.  Where  one  partner,  in  a  matter  connected  with  the  busines.«j  of  the 
partnership,  does  an  act  to  the  injury  of  a  thini  person,  which  is  a 
tort  by  construction  or  inference  of  law  merely,  his  co-partuer  is 
equally  liable  with  him  for  the  con.scquences  of  the  act,  and  being  so 
liable,  is  an  incompetent  witness  for  him,  wlien  sued  alone  by  such 
third  person  to  recover  damages  for  tlie  tort.— ^>fi/ejs  v.  Gilbeii,      467 

11.  If  a  witness  becomes  interested  in  the  eventof  a  pending  suit  by  the 
act  of  one  of  the  parties,  without  the  assent  of  the  other,  he  is  not 
thereby  rendered  incompetent  to  testily  in  behalf  of  the  latter,  although 
the  interest  thus  created  i.s  in  his  favor. — Joncb^  Ex'rs  v.  Iloskins,     489 

12.  The  donor  of  property  is  not  liable  to  the  donee  on  a  failure  of  title, 
and  has,  therefore,  no  such  interest  in  sustaining  the  title  of  the  donee, 
as  will  exclude  him  from  testifying  in  his  favor.  lb. 

13.  The  credit  of  a  witness  cannot  be  impeached  by  showing  particular 
acts  of  immorality,  disconnected  with  the  question  of  veracity. — Nu- 
gent V.  The  State,  521 

14.  The  payee  of  a  bill  is  a  competent  witness  for  the  drawer,  in  a  suit 
again.st  him  by  the  endorsee,  to  impeach  its  validity .-r-TA*  State  Bank 
V.  Seawell,  616 

J  5.  The  grantor  in  a  deed  is  a  competent  witness  to  impeach  \\.—Nor- 
ton  If  Wife  y.  Linton,  690 
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